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78997 National Family Week Presidential braciamation

78995 Central Intelligence Agency Retirement and
Disability System Executive Order

79035 Grant Program--Educaion ED issues final
regulations for the Secretary's Discretionary
Program. which assists in the development of
innovative methods which contribute to the solu ion
of educational problems

7899 Food Stamps USDA/FNS clarifies when a tust
fund may be considered inaccessible to household
and therefore excluded from consideration as a
resource under Food Stamp Program; effective
11-28-80

79038 Copyright Library of Congress adopts final
regulations to implement compulsory license for
making and distributing phonorecords; effective
12-29-80

79386 Recombinant DNA Research HHSINIH sets forth
proposed actions to be taken under guidelines for
research involving recombinant DNA Molecules;
comments by 12-29-80
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79218 Washington National Airport DOT/Sec'y
implements portion of special regulation which
allocates Instrument Flight Rules reservations by
publishing two tables setting forth assignment of
slots

79302 Water Pollution Control EPA announces
availability and provides summaries of water
quality criteria for toxic pollutants (Part V of this
issue)

79094 Noise Control DOT/FAA publishes final rules
concerning operating noise limits for airplanes;
effective 2-1-81 with comments by 3-1-81 and
11-28-80 (2 documents) (Part IV of this Issue)

79094 Income Taxes Treasury/IRS publishes proposed
regulation amendments relating to partnerships and
investment credit for certain used property;
comments by 1-27-81

79032 Grant Programs-Education ED Issues final rules
pertaining to higher education programs In modem
foreign language training and invites applications
for grants; apply by 1-15-81

79166 Grant Programs-Health HHS/HSA gives notice
that competitive applications ard now being
accepted for project grants to develop and expand
home health services and grants for demonstrating
traming of home health personnel pending
congressional approval; apply by 6-1-81

79120 Improving Government Regulations GSA and
CAB publishes semiannual agenda of significant
regulations

79079 Credit Unions NCUA, in a proposed rule, would
eliminate current regulations which require Federal
credit unions to obtain prior consent before granting
long-term real estate loans; comments by 12-31-80

79104 ZIP Codes PS amends regulations as preliminary
step in the proposed expansion of existing five-digit
ZIP Code by adding a hyphen and four new
numbers; comments by 1-:5-81

79223 Sunshine Act Meetings

Separate Parts of This Issue

79258
79266
79302
79318
79382
79386
79390
79402

Part II, DOT/CG
Part Ill, Labor/ESA
Part IV, DOT, FAA (2 documents)
Part V, EPA
Part VI, EPA
Part-VII, HHS/NIH
Part VIII, EPA
Part IX, Interior/BLM
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Title 3-- Executive Order 12253 of November 25, 1980

The President Central Intelligence Agency Retirement and Disability System

By the authority vested in me as President of the United States of America by
Section 292 of the Central Intelligence Agency Retirement Act of 1964 for
Certain Employees, as amended (50 U.S.C. 403 note), and in order to conform
the Central Intelligence Agency Retirement and Disability System to certain
amendments to the Civil Service Retirement and Disability System (Public
Law 96-179), it is hereby ordered as follows:

1-101. The Director of Central Intelligence shall maintain the Central Intefli-
gence Agency Retirement and Disability System in accordance with the follow-
ing:

(a) Eliminate the "living with" requirement in the case of recognized natural
children.

(b) Add a requirement of dependency to the definition of child and define
"dependent" as follows: "Dependent," in the case of any child, means that the
participant involved was, at the time of the participant's death, either living
with or contributing to the support of such child, as determined in accordance
with such regulations as the Director shall prescribe.

1-102. The provisions of Section 1-101 are effective as of January 2, 1980.

1-103. The Director of Central Intelligence is authorized to prescribe such
regulations as are necessary to carry out the provisions of this Order.

THE WHITE HOUSE,
November 25, 1980.

[IM IDoc. SM7344
Filed 11-28-W, 11:14 am]

Billing code 3195-01-M
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Proclamation 4806 of November 26, 190

National Family Week, 1980

By the President of the United States of America

A Proclamation

The American family has been the most resilient, dynamic force in the growth
and development of our Nation. Yet its influence is so subtle that we tend to
take for granted the vital functions it performs as the source of love, support,
and guidance, the wellspring of courage, determination and inspiration.

National Family Week gives us a chance to highlight the special contributions
and needs of the family, to acknowledge the new challenges that American
families now face, and to act on the many significant recommendations
generated by the White House Conference on Families.
It is a time to seek ways to strengthen and support the family-a time to
renew the realization that the fundamental integrity and vitality of the Nation
relies on the underlying health of the American family.

NOW, THEREFORE I, JIMMY CARTER, President of the United States of
America, in accordance with Senate Joint Resolution 156, do hereby request
that the week of November 23, 1980, be designated National Family Week and
call upon the people of the United States to observe this week with appropri-
ate activities in their communities.
IN WITNESS WHEREOF, I have hereunto set my hand this twenty-sixth day
of November, in the year of our Lord nineteen hundred and eighty, and of the
Independence of the United States of America the two hundred and fifth.

[FR Doc- 80--37345
Filed 11-26-an; 11:15 am]

Billing code 3195-01-M
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OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 294

Availability of Official Information

AGENCY: Office of Personnel
Management
ACTION: Final rule.

SUMMARY: OPM is revising the fees it
charges for satisfying requests made
under the provisions of the Feedom of
Information Act.
EFFECTIVE DATE: December 29, 1980.
FOR FURTHER INFORMATION CONTACT.
James Conners, Office of Management,
Office of Personnel Management 1900 E
Street NW., Washington, D.C. 20415,
(202)-632-4533.
SUPPLEMENTARY INFORMATION: On July
29, 1980, OPM published (45 FR 50336] a.
proposed rule revising the fees charged
for searching for and duplicating
information requested under the
Freedom of Information Act. The
proposed rule was published because
OPM had found that the fees then being
charged were inaccurate, due to rising
costs.

Comments on the proposed rule were
invited. No comments on the proposed
rule were received during the comment
period. Accordingly, OPM hereby
revises 5 CFR 294.107(c) by changing the
fees charged for filling requests made
under the Freedom of Information Act.
Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, the Office of Personnel
Management revises 5 CFR 294.107(c) to
read as follows:

§ 294.107 Service Charges for
Information.

(c) Schedule of Fees. When a request
is made for information under section
552 of title 5, United States Code, the
Office will charge fees for searching and
duplicating the information at the rates
shown in the following schedule:

Ph eperpe e .. $010
PmadI - pK 25 pages o kacbon or treol __ 025
Mw eow d s amo pr how

cauw cap"--- 500
AutomMd nmo Sawk

Prmgrwmi. pe how.. 1700
KeypwcIftg. per 1,000 cudw.eg rowds 1530OD
D phc o . h ur . . . . . 4 5 0 0
ComPU1AK WFw, pr qLuW0er4l -......... 21900

(Chnne YA be meweid cily Wo &.%WM rewue oe

(5 US.C. 552. Freedom of Information Act,
Pub. L 92-502)
IFR Dor aeo ll-r -It- f-" E 5 3-)
MUMIN CODE 9032-01-1

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 272 and 273

[Amendment No. 1781

Food Stamp Program-Resource
Exclusion of Trust Funds

AGENCY: Food and Nutrition Senice,
USDA.
ACTION: Final rule.

SUMMARY: This final rule clarifies
conditions under which a trust fund may
be considered inaccessible to a
household and therefore excluded from
consideration as a resource by revising
the exclusion from resources section of
current Food Stamp Program (FSP)
regulations. The amendment allows for
a resource exclusion of irrevocable trust
funds, established by a non-household
member from non-household (third-
party) funds, when the trust fund is
administered by a court or other specific
entity. This rule also amends the
definition of income section of FSP
regulations to require that any
withdrawals from trust funds be
considered as income to the household.
Proposed regulations concerning this
amendment were published at 45 FR
51216, August 1.1980.
EFFECTIVE DATE: November 28,1980.
FOR FURTHER INFORMATION CONTACT.
Larry R. Carnes, Chief, Policy and
Regulations Section. Program

Development Division. Family Nutrition
Programs, FNS, USDA. Room 678, 500
12th Street SW., Washington, D.C. 20250.
(202) 447-9075.

The Final Impact Statement
describing the options considered in
developing this final rule and the impact
of implementing each option is available
from Claire Lipsman. Director. Program
Development Division, Family Nutrition
Programs, FNS, USDA. Room 658. 500
12th Street SW., Washington, D.C. 20250.
(202) 447-8325.
SUPPLEMENTARY INFORMATION:. 'This

final action has been reviewed under
USDA procedures established in
Secretary's memorandum 1955 to
Implement Executive Order 12044, and
has been classified as "not significant."

Introduction
On August 1.1980 the Department

published proposed rulemaking (45 FR
51216) to further clarify conditions under
which a trust fund may be considered
inaccessible to a household and
therefore excluded from consideration
as a resource. This proposal was the
result of a court suit filed in the State of
New Jersey, Whye v. Bergland, No. 80-
1355 (D.N.J., filed May 8,1980), in which
the plaintiff alleged that current
regulations regarding resource
exclusions resulted in the denial of food
stamp eligibility of the plaintiffs. In the
case of each plaintiff, the denial was
based on excessive resources because a
court-administered trust fund,
established for the benefit of a minor
household member as a result of
accident or injury settlements, was
counted as an available resource to the
household involved. Although the trusts
in these cases were established solely
for the benefit of a minor household
member, the funds were neither limited
to pay for the educational expenses of
the person named nor established solely
to make investments and were,
therefore, considered accessible based
on the interpretation of § 273.8(e)(ii) of
the FSP regulations in effect. The
proposed regulations published on
August 1,1980 as a result of the Whye
case would exclude as a resource a
court-administered trust fund
established for the benefit of a minor or
incompetent as well as certain other
trust funds established by a third party
with nonhousehold funds. Furthermore,
the proposal stated that any funds
withdrawn from such trusts were to be
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considered income to the household in
the month received, unless otherwise
exempt. "

The Department encouraged
interested parties to comment on this
proposed rule by October 1, 1980.
Subsequently, 29 letters were received
concerning the Resource Exclusion of
Trust Funds regulations. Twenty State
agencies, six public interest groups and
three FNS Regional Offices s.ubmitted
comments.

After carefully xeviewing the
comments received, the Department has
made several changes in the proposed

.regulations. This preamble addresses
those changes as well as othermajor
issues raised by the comments. A full
understanding of the basis and purpose
of the provisions not addressed here
may require reference to August 1, 1980
FederalRegister publication.

In general, most of the comments
including all of those from public
interest groups, indicated support of the
clarification the regulations provide.
Several State agencies stated that such
cases are relativelyrare and that these -

regulations will have little impact. Eight
State agencies specifically addressed
the question raisedby the Department in
the preamble of theproposal concerning
whether other States were treating
court-administered trust funds in the
same manner as New Jersey. Only three
of them indicated that they hadbeen
treating trusts in this manner, the other
five indicated that they relied more on
an actual determination of
inaccessibility. '

One of the proposed requirerients for
a determination of inaccessibility was
that "the trustee administering the funds
is a court, or an instituion, corporation,
or organization which is not under the
direction or ownerhhip of-any household
member" 1§ 273.8fe)ii)]. One Regional
office and one public interest group
pointed out that there are situations in
which an individual is appointed as
trustee who has court-imposed
limitations placed on the use of the
funds making the trust as inaccessible
as one administered by a court or
institution. In light of this the -
Department decided to make a
determination of inaccessibility in cases
in which trustees are court-appO inted
individuals who have court-imposed
limitations placed on their use of the
funds. Those limitations must meet the
requirements of these regulations if the
trust funds are to be considered
inaccessible.

One State agency indicated a need for
clarification'of "under the direction" by
asking whether a bank employed by the
household to act as trustee is to be
considered under the direction of the

household, thus'rendering the trust fund
"accessible." It was not intended that a
bank, acting as a trustee, be considered
under the direction of a household
member. However, the terms of the trust
must meet the the requirements of
§ 273.8fe)(8), even when the trustee is
not under the direction of household
member. Thus, trustfunds administered
by banks or other entities not under the
-direction of a household member are not
for that reason alone "iniccessible" for
food stamp purposes. Therefore, no
change in the final rule was deemed
necessary.

One agency asked whether a trust
fund is excludable if one household
member is appointed as guardian of
another household member -and has
access to the fund. It is the Department's
intention that such trust funds, .if they
cannot be used by the household (except
for the person named in the trist for the

- parposes specified), should not be used
to deny that household food stamp
benefits. The issue is primarily the
accessibility of the trust fund in
question. If the guardian has unlimited
access to a trust fund established for
another household member, the fund
should be counted as a resource.
However, if the guardian must petition
the court or has other court imposed
limitation placed on withdrawal and use
of funds and those limitations meet the
requirements of these regulations, the
rest of the household cannot benefit
from the resources and the fund should
be excluded from consideration.

A Regional office asked whether
trusts established from household funds
for non-household members are to be
excluded as well. Trust fimds for non-
household members cannot benefit a
household which does not have access
to them. Therefore, those funds should
also be excluded. .

One publicinterist group suggested
that trust funds established from
household funds formedical expenses
should also be excluded. An example of
the requested exclusion is a trust fund
established by parents to pay the
lifetime medical expenses of a child
b6m with birth defects. The need to
provide for the medical care of disabled
dependents constitutes a valid-reason
for establishing irrevocable trust funds
from household resources. Therefore,
the Department has determined that
such trusts should be excluded from
consideration as resources. The final
rule his been amended accordingly.

Four State agencies and a Regional
office objected to excluding as resources
any trust fund established from
household funds. These commenters
believed that allowing an exclusion for
these trusts would open the program to

abuse. They felt that such a provision
would allow a household to tie up liquid
resources in inaccessible trust funds in
order to qualify for food stamps.
However, the comments received
indicate that trust funds are extremely
rare among food stamp households and
that they are more likely to be
established by a third party than from
household funds. In some cases in which
households have established funds
themselves, the funds were placed in
trust loig before the household was in
need of food stamps. The Department
feels it would be unfair to penalize such
households for diverting resources they
thought they would never need into
educational trust funds for their children
or into medical trust funds for a disabled
household member. Therefore, the
Department has retained the exclusion
for trust funds established by
households under certain conditions,

The section dealing with income
received from excludable trusts
[§ 273.9(b](vi)] received very few
domments. Three*State agencies
requested clarification of the
household's responsibility to report
withdrawal of funds. As this is
adequately addressed in the current
regulations concerning change reporting
requirements, the Department felt that
further clarification was unnecessary.
One State agency suggested that any
income that could be obtained from an
excluded trust, such as dividends that
the household has the option of either
collecting or reinvesting, should be
counted as income, or that some penalty
should be assessed for failure to take
advantage of potential income. The
Department feels that it is in the best
interest of the Program for recipients to
take advantage of all potential sources
of income. Furthermore, this policy is
consistent with the Internal Revenue
Service's handling of such situations.
Therefore, if a household has the
ongoing option of receiving dividends or
reinvesting them in the trust, such
dividends shall be counted as Income
when they become available to the
household, whether or not the household
actually collects them. This does not
apply to households who no longer have
the option of receiving the dividends.

Three State agencies commented that
the proposed 60 day implementatidn
period was too short. One public
interest group has urged that the
implementation take place immediately,
The Department realizes that some State
agencies operate under various
constraints that make implementation of
any rule within 60 days .difficult.
However, the consent order resulting
from the Whye case requires that these
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regulations be implemented by February
1, 19a. Therefore, the final regulations
require that implementation take place
no later than February 1, 1981. This
would allow States to implement earlier
if they have the capability to do so, but
will ensure that all Statps have
implemented by the court-imposed
deadline.

Therefore. Parts 272 and 273 are being
amended as follows:

PART 272-REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

7 CFR Part 272 is being amended as
follows:

In § 272.1. a new subpdragraph ( 1) is
added to paragraph (g) of that
subsection to read as follows:

§ 272.1 General terms and conditions.

(g) Inplementation. ***
(21) Amendment 178. State agencies

shall implement tke provisions of § 273.8
and § 273.9 of this amendment for all
new anpiicat is no later than February 1,
1981. States shall convert the current
caseload to the new rules at
recertification or at the time the case is
otherwise reviewed, whichever comes
first.

PART 273--CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

7 CFR Part 273 is being amended as
follows:

1. Section 273.8(e)(8) is revised to read
as follows:

§ 273.8 Resource eligibility standards.

(e) Exclusions from resources.
(8) Resources having a cash value

which is not accessible to the
household, such as but not Ikaited to,
irrevocable trust funds, security deposits
on rental property or utilities, property
in probate, and real property which the
household is making a good faith effort
to sell at a reasonable price and which
has not been sold. The State agency may
verify that the property is for sale and
that the household has not declined a
reasonable offer. Verification may be
obtained through a collateral contact or
documentation, such as an
advertisement for public sale in a
newspaper of general circulation or a
listing with a real estate broker. Any
funds in a trust or transferred to a trust,
and the income produced by that trust to
the extent it is not available to the
household, shal be considered
inaccessible to the household ifi

(i) The trust arrangement is not likely

to cease during the certification period
and no household member has the
power to revoke the trust arrangement
or change the name of the beneficiary
during the certification period-

(it) The trustee administering the
funds is either: (A) a court, or an
institution, corporation, or organization
which is not under the direction or
ownership of any household member, or
(B) an individual appointed by the court
who has court imposed limitations
placed on his/her use of the funds which
meet the requirements of this paragraph-

(iii) Trust investments made on behalf
of the trust do not directly involve or
assist any business or corporation under
the control, direction, or influence of a
household member and

(iv) The funds held in irrevocable trust
are either:. (A) established from the
household's own funds, if the trustee
uses the funds solely to make
investments on behalf of the trust or to
pay the educational or medical expenses
of any person named by the household
creating the trust, or (B) established
from non-household funds by a
nonhousehold member.

2. In § 273.9, paragraph (b) is amended
by adding a new subparagraph (2)(vi) to
read as follows:

§ 273.9 Income and deduction.

(b) Definition of income. *

(2) * *
(vi) Monies which are withdrawn or

dividends which are or could be
received by a household from trust
funds considered to be excludable
resources under J 273.8(e)(8). Such trust
withdrawals shall be considered income
in the month received, unless otherwise
exempt under the provisions of
§ 273.9[c) of this section. Dividends
which the household has the option of
either receiving as income or reinvesting
in the trust are to be considered as
income in the month they become
available to the household unless
otherwise exempt under the provisions
of I 273.9(c) of this section.

(91 Stat 96 (7 U S. 2011-207J
(Catalog of Federal Domestic Assistance
Program No, 10.551, Food Stamps)

Dateh November 2., 1Q80,
Carol Tucker Foreman,
Assistant Secretary.

BIUING COOE 3410

Agricultural Stabilization and
Cormervation Service

7 CFR Part 722

1981 Crop of Extra Long Staple
Cotton; Acreage Allotments and
Marketing Quotas

AGENCY. Agricultural Stabilization and
Conservation Service. USDA.
ACTION: Final rule.

SUMMARY: The purpose of this rule is to
establish State reserves, allocate State
reserves to counties and establish
county acreage allotments for the 1981
crop of extra long staple cotton (referred
to as ELS cotton). The need for this rule
is to satisfy the statutory requirements
of the Agricultural Adjustment Act of
1938, as amended.
EFFECTIVE DATE: November 26,1980.
ADORESt Director, Production
Adjustment Division, ASCS, USDA,"
Room 3630 South Building. P.O. Box
2415. Washington. D.C. 20013.
FOR FURThER INFORMATION CONTACT.
Charles V. Cunningham. Chief, Program
Analysis Branch, Production Adjustment
Division. USDA-ASCS, P.O. Box 2415,
Washington. D.C. 20013,202-447-7873.

The Final Impact Statement
describing the options considered in
developing this final rule and the impact
of implementing each option is available
from the above named individual.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA procedures established in
Secretary's Memorandum No. 1955 to
Implement Executive Order 12044, and
has been classified "not significant".

The title and number of the federal
assistance programs that this notice
applies to are: Title-Cotton Production
Stabilization; Number 10.052 as found in
the Catalog of Federal Domestic
Assistance.

This action will not have a significant
impact specifically on area and
community development. Therefore,
review as established by OMB Circular
A-95 was not used to assure that units
of local government are informed of this
action.

A notice that the Secretary of
Agriculture was preparing to establish
1981 State and county ELS cotton
acreage allotments was published in the
Federal Register on August 8,1980. (45
FR 52817) in accordance with 5 U.S.C.
553. One comment was received
indicating that the past procedure for
the apportionment of allotments was
acceptable. This procedure ;s being
followed.

79M8
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Determinations with respect to 1981
State reserves and allocation of State
reserves to counties were made initially
by the respective State committees and
are hereby approved and made effective
by the Administrator, ASCS, pursuant to
delegated authority (35 FR 19798,36 FR
6907, 37 FR 624, 3845, 22008, 40 FR 18815,
and 43 FR 51434).

In order that farmers may be informed
of 1981 farm acreage allotments as soon
as possible so that they may make plans
accordingly, it is essential that these
provisions be made effective as soon as
possible.

Accordingly, it is hereby found and
determined that compliance with the 30-
day effective date requirement of 5
U.S.C. 553 is impracticable and contrary
to the public interest. Therefore, this
amendment to 7 CFR 722.562 shall
become effective upon the filing of this
document with the Director, Office of
the Federal Register, with respect to the
1981 crop of ELS cotton. The material
previously appearing in this'section as-
"Subpart-1980 Crop of Extra Long -
Staple Cotton; Acreage Allotments and
Marketing Quotas" remains in full force
and effect as to the crop to which it was
applicable.

Final Rule

Accordingly, 7 CFR § 722.562 is
amended to read as follows:

§ 722.562 State reserves and county
allotments for the 1981 crop of extra long
staple cotton.

(a) State reserves. The State reserves
for each Stateshall be established and
allocated among uses for the 1981 crop
of extra long staple cotton pursuant to
§ 722.508.

It is herebydetermined that no State
reserve is required for trends, abnormal
conditions, inequities and hardships, or
small farms.

The amount of the State reserve hdld
in each State and the amount of
allotmenf in the State productivity pool
resulting from productivity adjustments
under § 722.529, (c) and (d) is available
for inspection at each State ASCS office.

(b) County allotments. County
allotments are established for the 1981
crop of extra long staple cotton in
accordance with § 722.509. The amount
of the State allotment apportioned to
counties is available for inspection at
the respective State and county ASCS
offices.
(Secs. 344, 347, 375, 63 Stat 670, as amended,
675, as amended, 52 Stat. 66, as amended; 7
U.S.C. 1344,1347,1375)

Signed at Washington, D.C. on November
21, 1980.
Bill Cherry,
Acting Administrator, Agricultural
Stabilization and Conservation Service.
[FR DOc. 80-37107 Filed 11-20-80; 845 am]

BILLING CODE 3410-05-M

Agricultural Marketing Service

7 CFR Part 905

[Orange, Grapefruit, Tangerine and Tangelo
Regulation 4, Amendment 2]

Oranges, Grapefruit, Tangerines and
Tangelos Grown In Florida;
Amendment of Tangerine Size
Requirements

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Amendmefit to final rule.

SUMMARY: This amendment allows each
handler to ship a quantity of smaller size
Dancy variety tangerines (24A6 inches in
diameter) during the week November 24
to November 30,1980, equal to 35
percent of total shipments during a
specified prior period. In the absence of
this -amendment only tangerines 26/Ar
inches in diameter could be shipped.
This action will allow an increase in the
supply of tangerines during the period
specified in recognition of market needs
and the size composition of available
supply in the interest of growers and
consumers.
EFFECTIVE DATE: November 24,1980,
FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C
20250, telephone 202-447-5975. The Final
Impact Analysis relative to this final
rule is available on request from the
above named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in-
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified "not significant."
This regulation is issued under the
marketing agreement and Order No. 905,
(7 CFR Part 905), regulating the handling
of oranges, grapefruit, tangerines, and
tangelos grown in Florida. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). This action is based upon the
recommendation and information
submitted by the Citrus Administrative
Committee, and upon other available
information. It is herjeby found that the
regulation of Florida Dancy tangerines,

as hereinafter provided, Will tend to
effectuate the declared policy of the not.,

The minimum size requirements,
herein specified, for domestic shipments
reflect the Department's appraisal of the
need for the amendment of the current
regulation to permit handling of smallor
size fresh Florida Dancy tangerines
during the specified period based on
market needs for greater supplies of
such variety. Because of the growing
conditions in the production area the
amount of large fruit is less than
anticipated and there is a need to
augment the supply by permitting
shipment of a proportion of the smaller
sized fruit. The Dancy variety continues
to size on the tree, and as the season
progresses, increased quantities of such
fruit is expected to meet the larger
minimum size requirement. Relaxation
of the minimum size requirements for a
portion of each shipper's Dancy
tangerine shipments will tend to
promote the orderly marketing of Florida
tangerines during the overlap period,
when both the Robinson and Dancy
varieties are being shipped. ,

The Citrus Administrative Committee,
at an open meeting on November 18,
1980, reported that the amendment
would allow shipment of approximately
41 additional carlots of Dancy variety
tangerines during the specified period,
The committee indicated there is a
current market demand for limited
quantities of smaller size Dancy
tangerines, but markets presently can
absorb only a portion of the supply of
the smaller fruit of such variety without
disruption of the markets.

The Department's Crop Reporting
Board estimates the 1980-81 season's
crop of Flordia tangerines at 6.5 million
boxes, (approximately 13.0 million
cartons). Hence the volume of
tangerines is slightly smaller than that of
last season.

The committee projected the market
demand for all varieties of fresh
tangerines this season, as follows:
Dancy (2,500 carlots); Robinson (1,500
carlots); Honey (2,500 carlots). Each
carlot is equivalent to one thousand
cartons. The regulation, as amended, for
Dancy tangerines relieves restrictions
from those currently in effect, end
amendment of such regulation, as
hereinafter provided; will tend to avoid
disruption of the orderly marketing of
tangerines in the public interest.

It is concluded that the amendment of
the size requirements, hereinafter set
forth, is necessary to establish and
maintain orderly marketing conditions
and to provide acceptable size fruit in
the interest of producers and consumers

I I I I
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pursuant to the declared policy of the
act.

It is frther found that it is
impracticable and contary to the public
interest to give preliminary notice,
engage in public ratemaking, and
postpone the effective date until 30 days
after pablcation in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
amendment is based and the effective
date necessary to effectuate the
declared policy of the act. Growers,
handlers and other interested persons
were given an opportunity to submit
information and views on the
amendment at an open meeting, and the
amendment relieves restrictions on the
handling of Florida tangerines. It is
necessary to effectuate the declared
purposes of the act to make the
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Accordingly, it is found that the
provisions of § 905.304 (Orange,
Grapefrit, Tangerine and Tangelo),
Regulation 4; (45 FR 67047; 76651).
should be and are amended by
redesignating paragraph (d) as
paragraph (e) and adding a new
paragraph (d reading as follows:

§ 905.304 Orange, Grapefruit, Tangerine,
and Tangelo Regulation 4.

(d) Percentage of size regulation
applicable to Dancy variety tangerines.
Notwithstanding the provisions of Table
I in paragraph (a) of this section, any
handler may during the period
November 24 through November 30.
1980, ship Dancy variety tangerines
smaller than 2%s inches in diameter.
Provided That such smaller tangerines
are not smaller than 24/1s inches in
diameter and: Provided further, That the
quantity of such smaller tangerines does
not exceed 35 percent of the quantity
shipped in the applicable prior period as
determined by the procedure specified
in § 905.152 of this part.
= * * *

(Secs. 1-19, 48 Stat. 31. as amended. 7 U.S.C.
601-674)

Dated, November 24.1980. to become
effective November 24.1980.
D.s. Kur)_osi.
Deputy Director. Fruit and Vegetable
Division, Agricultural Markeng Service.
[FR Doe U-VU4 FW li- USia845 am!
BILLNG CODE 3410-o-u

7 CR Port 907
[Navel Orange Regulation 4K Amendment
21

Navel Oranges Grown In Arizona and
Designated Part of California; Mhnimum
Size Regulation

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This amendment lowers the
minimum diameter requirement
applicable to fresh California-Arizona
navel oranges from District 1. 3, or 4 to
2.45 inches in diameter during the period
November 28 through December 25,
1980. In the absence of this amendment
the minimum diameter requirement for
such oranges would be 2.59 inches. This
action is necessary to promote orderly
marketing in the interest of producers
and consumers.
EFFECTIVE DATE: November 28 through
December 25.1980.
FOR FURTHER INFORMATION CONTACT:
Malvin IL McGaha, Chief. Fruit Branch.
F&V. AMS, USDA, Washington, D.C.
20250. telephone 202-447-5975. The Final
Impact Statement relative to this final
rule is available upon request from the
above named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures in Secretary's
Memorandum 1955 to implement
Executive Order 12044 and classified as"not significant." This regulation is
issued under the marketing agreement
and Order No. 907 (7 CFR Part 907),
regulating the handling of navel oranges
grown in Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 001-674). The action
is based upon the recommendation and
information submitted by the Navel
Orange Administrative Committee and
upon other available information. It is
hereby found that the action will tend to
effectuate the declared policy of the act.

This action was recommended at a
public meeting at which all present
could state their views. There is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a
0-day comment period as
recommended in E.O. 12044, and it is
impracticable and contrary to the public
interest to give preliminary notice.
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553). It is necessary to
effectuate the declared purposes of the

act to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time. This amendment
relieves restrictions on the handling of
California-Arizona navel oranges.

The committee met on November 18.
190, to consider current crop and
market conditions and other factors
affecting the need for amendment of the
current regulation, and recommended
relaxation of the minimum size
requirement for shipments of navel
oranges grown in District 1.3, or 4. The
amendment recognizes the current and
prospective marketing situation for
California-Arizona navel oranges and is
consistent with the size composition of
the crop.

Therefore. paragraph (b) of § 907.16
(Navel Orange Regulation 496. (45 FR
75163; 76851)) is amended to read as
follows (§ 907.796 expires January 1,
1981. and will not be published in the
annual Code of Federal Regulations):

1907.796 Navel Orange Regulation 496
(a) **
(b) During the period November 28

through December 25,1980, any handler
may handle navel oranges grown in
District 1, 3. or 4 which are of a size
smaller than 2.59 inches in diameter.
Provided, That such smaller oranges
shall be not smaller than 2.45 inches in
diameter, except not to exceed 5
percent. by count, of the oranges in any
container of such oranges may measure
smaller than 2.45 inches in diameter.

(Secs. 1-19, 48 Stat. 31. as amended: 7U.S.C.
bol-674)

Dated November 24, 1980 to become
effective November 28.1980.
D. S. KuryloskL
DejnpyDrecton, Fruit and Vege-lobleDi'is.:Ar. Agricdilal Marketine Sevi c
[FR £oc. 83-ml 1 2e1 zt-ze-ao a:G ar

IM CODE 3410-02-U

7 CFR Part 907

[Nevel Orange Regulation 4981

Navel Oranges Grown in Arizona and
Designated Part of California;
Limitation of Handling

AGENCY. Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
navel oranges that may be shipped to
market during the period November 28
through December 4.1980. Such action is
needed to provide for orderly marketing
of fresh navel oranges for this period
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due to the marketing situation
confronting the orange industry.
EFFECTIVE DATE: November 28,1980.
FOR FURTHER INFORMATION CONTACT.
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 907, as amended (7 CFR Part
907), regulating the handling of navel
oranges grown in Arizona and
designated part of California. The
agreement and order are effective under'
the Agricultural Marketing Agreemeiit
Act of 1937, as amended (7 U.S.C 601-
674]. This action is based-upon the
recommendations and information
submitted by the.Navel Orange
Administrative Committee and upon
other available information. It is hereby
found that this action Vill tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for-1980-81 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on October 14, 1980.
A final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief; Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
November 24, 1980, at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
navels deemed advisable to'be handled
during the specified week. The
committee reports the demand for navel
oranges is good.

It is further found that there is
insufficient time between the date when,
information became available upon -
which this regulation is based and when
the action must be taken to warrant a
60-day comment period as
recommended in E.O. 12044, and that it
is impracticable and contrary to the
public interest to give preliminary
notice, engage in public rulemaking, and
postpone the effective date until 30 days
after publicatior in the Federal Register
(5 U.S.C. 553). It is necessary to
effectuate the declared purposes of the
act to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time.

1. Section 907.798 is added as follows:

§ 907.798 Navel Orange Regulation 498.
Order, (a) The quantities of navel

oranges grown in Arizona and
California, which may be handled during
the period November 28,1980, through

December 4, 1980, are established as
follows:

(1)District 1: 1,213,308 cartons;
(2) District 2: unlimited cartons;
(3] District 3: 121,003 cartons;
(4) District 4:4,002 cartons.
(b) As used in this section, "handled,",

"District 1," "District 2," "District 3,"
"District 4," and "carton" mean the
same as defined in the marketing order.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated.November 25,1980.
D. S. Kuryloski,
DeputyDirector, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doe. 80-37254 Filed 11-26-60; 8:45 am]
BILNG CODE 3410-02-M

7 CFR Part 910

[Lemon Regulation 281]

Lemons Grown in'California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule:

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period November 30-
December 6, 1980. Such action is needed
to provide for orderly marketing of fresh
lemons for t&s period due to the
marketing situation confronting the
lemon industry.
EFFECTIVE DATE: November 30, 1980.
FOR FURTHER INFORMATION CONTACT.
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No: 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.

-It is hereby found that this action will
tend to effectuate the declared policy.of
the act.

This action is consistent with the
marketing policy for 1980-81 which was
designated significant under the ,
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a publiQ meeting on July 8,1980. A
final impact analysis on the marketing.
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,.

AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
November 24, 1980, at Los Angeles, ,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons is good.

It is furtherfound that there Is
insufficient time between the date when
information.became available upon
which this regulation is based and when
the action must be taken to warrant a 00
day comment period as recommended In
E.O. 12044, and that it is Impracticable
and contrary to the public interest to
give preliminary notice, engage In public
rulemaking, and postpone thpeffectlyo
date until 30 days after publication in
the Federal Register (5 U.S.C. 553). It s
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Section 910.581 is added as follows:

§ 910.581 Lemon Regulation 281.
(a) The quantity of lemons grown In

California and Arizona which may be
haidled during the period November 30,
1980, through December 6, 1980, is
established at 225,000 cartons.

(b) As used in this section, "handled"
and "carton(s)" mean the same as
defined in the marketing order.

(Secs. 1-19, 48 Stat. 31,'as amended; 7 U.S.C.
601-674)

Dated: November 26, 1980.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketling Service.
[FR Doc. 80-37304 Filed 11-20-0. 2.29 pmi

BILNG CODE 3410-02-M

7 CFR Part 971

Lettuce Grown in Lower Rio Grande
Valley In South Texas; Handling
Regulation

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulation will impose
container, pack, and inspection
requirements on shipments of lettuce
grown in the Lower Rio Grande Valley
in South Texas. Standardizing trading
practices will improve marketing
efficiency, promote orderly marketing of
such lettuce, and help provide better
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quality lettuce at reasonable prices to
consumers.
EFFECTIVE DATE: December 1, 1980.
FOR FURTHER INFORMATION CONTACT.
Charles W. Porter, Chief, Vegetable
Branch, F&V, AMS, USDA, Washington,
D.C. 20250 (202) 447-2615. The Final
Impact Analysis relating to this final
rule is available upon request from Mr.
Porter.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum 1955 to implement
Executive Order 12044, and has been
classified "not significant."

Marketing Agreement No. 144 and
Marketing Order No. 971 regulate the
handling of lettuce grown in the Lower
Rio Grande Valley in South Texas. This
program is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
The South Texas Lettuce Committee,
established under the order, is
responsible for its local administration.

Notice was published in the
November 5 Federal Register (45 FR
73498) regarding the proposal. It
afforded interested persons an
opportunity to file written comments by
November 20,1980. None was filed.

This regulation is based upon the
recommendations made by the
committee at its public meeting in
McAllen, Texas, on October 21,1980.

These container and pack
requirements are in accord with the
generally aooepted commercial practices
of the South Texas lettuce industry of
packing specified numbers of heads of
lettuce in specific sized containers
limited to those found acceptable to the
trade for safe transportation of the
lettuce, and will prevent deceptive
practices.

In addition the South Texas lettuce
industry is accustomed to operating on a
six day shipping week. A six day
shipping week has proven adequate for
five days distribution in terminal
markets, therefore "packaging holidays"
on Sundays will promote more efficient
and orderly marketing. However,
handlers will be permitted, with the
approval of the committee, to package
lettuce on Sunday and on Christmas day
whenever the committee finds that
distribution is inadequate, or that crop
damage is imminent.

No purpose would be served by
regulating the containers or pack or
requiring the inspection and assessment
of insignificant quantities of lettuce.
Therefore, each person is exempt from
such requirements for up to two
cartons-or the equivalent-of lettuce
per day.

Provisions with respect to special
purpose shipments, including export, are
designed to meet the different
requirements for export and
noncommercial domestic trade. Because
of the production area's proximity to the
Mexican border, Mexican buyers have
been accustomed to acquiring small lots
of production area lettuce for their home
market. These buyers use lettuce which
fails to meet the pack and container
requirements. Inasmuch as such
shipments have a negligible effect on the
domestic market, they should be
permitted if certain safeguard
requirements are met.

After consideration of all relevant
matters, including the proposal set forth
in the notice, it is found that the
handling regulation will tend to
effectuate the declared policy of the ect.

It is further found that good cause
exists for not postponing the effective
date of this section 30 days after its
publication in the Federal Register (5
U.S.C. 553) in that: (1) Shipments of
lettuce grown in the production area are
expected to begin about the effective
date specified in this regulation, (2) to
maximize benefits to producers this
effective period should be set to cover
as many shipments as possible during
the shipping season. (3) information
regarding the provisions of this
regulation has been made available to
producers and handlers in the
production area, and (4) compliance
with this regulation will not require any
special preparation on the part of
persons subject to It which cannot be
completed by the effective date.

1971.320 [Deleted]
Section 971.320 (44 FR 65964.

November 16, 1979; 45 FR 10, January 2,
1980) is hereby deleted and a new
1 971.321 is added as follows:

1971.321 aox" regulatior.
During the period December 1,1980,

through March 31,1961, no person shall
handle any lot of lettuce grown in the
production area unless such lettuce
meets the requirements of paragraphs
(a), (b) and (c) of this section, or unless
such lettuce is handled in accordance
with paragraphs (d) or (e) of this section.
Further, no person may package lettuce
during the above period on any Sunday,
or on Christmas Day, unless approved in
accordance with paragraph (1).

(a) Containers. Containers may be
only the following depth, width and
length respectively:

(1) Cartons with inside dimensions of
10 inches x 14% inches x 21s/if inches
(designated as carrier container No.
7303), or

(2) Cartons with inside dimensions of
9 inches x 14 inches x 21 inches
(designated as carrier container No.
7306), or

(3) Cartons with inside dimensions of
14 inches x 9 inches x 21 inches
(designated as carrier container No.
7313), or

(4) Cartons with inside dimensions of
10-% inches x 16Ys inches x 21% inches
(designated as carrier container No.
7312-flat pack).

(b) Pack. (1) Lettuce heads, packed in
containers No. 7303, 7306, or 7313; if
wrapped may be packed only 18, 20.22.
24, or 30 heads per container, if not
wrapped, only 18, 24. or 30 heads per
container.

(2) Lettuce heads in container No.
7312 may be packed only 24 or 30 heads
per container.

(c) Inspectfon. [1) no handler shall
handle lettuce unless such lettuce is
inspected by the Texas-Federal
Inspection Service and an appropriate
inspection certificate has been issued
for it, except when relieved of such
requirement by paragraphs (d) or (e) of
this section.

(2) No handler may transport by motor
vehicle, or cause such transportation of,
any shipment of lettuce for which
inspection is required unless each such
shipment is accompanied by a copy of
an appropriate inspection certificate or
shipment release form {SPI-23)
furnished by the Inspection Service
verifying that such shipment meets the
pack and container requirements of this
section. A copy of such inspection
certificate or shipment release form
shall be available and surrendered upon
request to authorities designated by the
committee.

(3) For administration of this part,
such inspection certificate or shipment
release form required by the committee
as evidence of inspection is valid for
only 72 hours following completion of
inspection, as shown on such certificate
or form.

(d) Mnimum quantity. Any person
may handle up to, but not to exceed two
cartons or the eqivalent of lettuce a day
without regard to inspection.
assessment, container and pack
requirements. This exception shall not
be applied to any shipment of over two
cartons of lettuce.

(e) Special purpose shipments. The
container, pack. and inspection
requirements of this section shall not be
applicable to shipments as follows:

(1) For relief, charity, experimental
purpose, or export lo Mexico, if a
handler presents a Certificate of
Privilege for such lettuce prior to
handling it, pursuant to § j971.120-
971.125; and
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(2) For export to Mexico, if the
handler of such lettuce loads and
transports it in a vehicle bearing
Mexican registration (license].

(1) Suspension ofpacking holidays.
Upon approval of the committee, the
prohibition against packing lettuce on
Christmas or on any Sunday may be
modified or suspended to permit the
handling of lettuce provided such
handling complies with the procedures
and safeguards specified by the
committee.

(g) Definitions. (1) "Wrapped" heads
of lettuce refers to those which are
enclosed individually in parchment,
plastic, or other Commercial film and
then packed incartops or other
coxitainers.

(2) Other ferms used in this section
have the same meaning as when used in
Marketing Agreement No. 144 and this -
part,
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-q74)

Dated November 24, 1980 to become
effective December 1, 1980.
D. S. Kuryloski -

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service
[FR Doc. 007113 Filed 11-20-8. 8.45 am)
Bi,,NG CODE 3410-02-M

7 CFR Part 991

Hops of Domestic Production;
Amendment of Administrative Rules
and Regulations-Reserve Hops

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Emergency final rule.

SUMMARY: This ride changes the date (1)
certain hops from the 1980 production
b'ecome reserve hops, from November 1,
198d, to December 1,1 980, and (2) such
hops must be identified as reserve hops,
from November 15, 1980,to December 8,
1980. This change was unanimously
recommended by" the Hop
Administrative Committee, which works
with USDA in administering the Federal
marketing order forhops of domestic
production.
EFFECTIVE DATES: November 28, 1980.
FOR FURTHER INFORMATION CONTACT. J.
S. Miller, Chief, Specialty Crops Branch,
Fruit and Vegetable Division, AMS,
USDA, Washington, D.C. 20250 (202)
447-5053.
SUPPLEMENTARY INFORMATION: This
emergency final action has been
reviewed under USDA procedures
established in Secretary's Memorandum
1955 to implement Executive Order
12044 and has been classified "non-
significant." Mr. Miller determined that

an emergency situation exists which
warrants publication without,
opiortunity for a public comment period
on this emergency final action because
the November I and November 15
deadlines'have already passed, and
there is no time for response.
Adjustment of these deadlines also
would afford additional time for
producers to fill deficits in their annual
allotments, and handlers to comply with
the identification requirements.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this emergency final
action are impracticable and contrary to
the public interest; and good cause is
found for making this emergency final"
action effective less than 30 days after
publication of this document in the

- Federal Register.
This actioji is pursuant to Marketing

OrderNo. 991, as amended, regulating
the handling of hops of domestic
production: The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as-amended (7 U.S.C. 801-
674).

Section 991.39 provides, in part, that
hops baled, packaged, processed, or
otherwise prepared for market that are
in excess of an effective individual
producer annual allotment or total of
such allotments to members of a
cooperative marketing association and
are held by any producer-handler or
association on November 1, or such
other date as the Committee may
prescribe, shall be reserve hops; Section
991.32 prescribes inspection and
identification requirements for hops
received for reserve handling, and
provides, in part, that inspection and
identification shall be completed prior to
November 15 or other date established
pursuant to§ 991.39. Pursuant to this
authority, § 991.132 prescribes such
identification requirements and provides
for identification to be completed prior
to November 15 or such other date
established pursuant to § 991,39.

The Committee recommended that the
date on Which excess hops from the 1980
production become reserve be changed
to December 1,1980, but only for the-
current 1980-81 marketing year, and that
identification of these reserve hops be
completed by December 8, 1980. The
purpose of this change is to enable
producers-who produced less than their
annual allotments during the current
1980-81 marketing year to fill any deficit
in their annual allotments, as-authorized
in § 991.38(e), by acquiring hops. from
other producers that are in excess of
such producers'.annual allotments
before these excess hops become

reserve hops pursuant to § 991.39.
Moreover, the 1980 hop crop was of
record production, and it is anticipated
that growers will experience delays In
completing the filling of deficiencies as a
result.

Therefore, a new §991,139 is added to
Subpart-Administrative Rules and
Regulations (7 CFR 991.130-991.160)
providing that, for the 1980-81 marketing

- year, excess hops become reserve hops
on December 1. In addition, the
introduction and paragraph (a) of
§ 991.132 are revised by inserting a
proviso that, for the 1980-81 marketing
year, reserve hops should be identified,
as prescribed in that section, prior to
December 8, 1980.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee, and other
information, it is further found that
amendment of Subpart-Adminlstrative
Rules and Regulations (7 CFR 991.130-
991.160) would tend to effectuate the
declared policy of the act.

The amendment follows:
1. Amend § 991.13Z by revising the

undesignated introductory paragraph
and paragraph (a) to read as follows:

§ 991.132 IdentIfication of reservo hops.
As provided in §§ 991.32 and 991.39,

identification of reserve hops shall be
completed prior to November 15 or such
other date established pursuant to
§ 991.39: Provided, That, for the 1980-8
marketing year, identification of reserve
hops shall be completed prior to
December 8, 1980. Also, prescribed
reports are required with respect to
reserve hops held and not delivered by
the closing date for pooling.

(a) Any hops which become reserve
hops pursuant to § 991.39 shall, prior to
November 15 of the year of production
or such other date as may be
established pursuant to § 991.39, be
identified by such devices and in such
manner as the Committee finds
necessary to maintain surveillance over
such hops to assure disposition thereof
in accordan6e with thls'part and to
prevent their unauthorized use in outlets
for salable hops: Provided, That for the
1980-81 marketing year, such
identification shall be completed prior to
December 8,1980.

2. A new § 991.139 is added reading as
follows:
§ 991.139 Reserve hops.

Pursuant to § 991.39, hops baled,
packaged, processed, or otherwise
prepared for market that are in excess of
an effective individual producer annual
allotment or the total of such allotments
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to members of a cooperative marketing
association for the 1980-81 marketing
year, and are held by any producer-
handler or association on December 1,
1980, shall be reserve hops.
[Secs. 1-19, 48 stat. 31, as amended; 7 U.S.C.
801-6741

Dated: November 21,1980. to become
effective November 28.1980.
D. S. Kuryloski,
Deputy Director. Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. SO-Wi11 Flied 11-6-80; 845 am]
BILLING COOE 3410-02-M

Commodity Credit Corporation

7 CFR Part 1434

1980-Crop Honey Loan and Purchase
Program

AGENCY: Commodity Credit Corporation,
USDA.
ACTION: Final rule.

SUMMARY: The purpose of this rule is to
set forth the (1) final loan and purchase
availability dates, (2) maturity dates,
and (3) loan and purchase rates, and (4)
premiums and discounts under which
Commodity Credit Corporation (CCC)
will extend price support on 1980-crop
honey. The need for this rule is to satisfy
statutory requirements of section 201 of
the Agricultural Act of 1949, which
provides that price support shall be
available on honey. This final rule will
enable eligible producers to obtain loans
and purchases on their eligible 1980-crop
honey.
EFFECTIVE DATE: November 26,1980.
ADDRESS: Price Support and Loan
Division, ASCS, USDA, P.O. Box 2415,
Washington, D.C., 20013.
FOR FURTHER INFORMATION CONTACT.
W. W. Beesley ASCS, (202) 447-7923.
The final impact statement describing
the options in developing this final rule
and the impact of implementing each
option is available on request from
Harry A. Sullivan, Agricultural Program
Specialist, Production Adjustment
Division, ASCS-USDA, P.O. Box 2415,
Washington, D.C., 20013. (202) 447-7951.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified "not significant."
Also in compliance with Secretary's
Memorandum No. 1955 and "Improving
USDA Regulations" (43 FR 50988),
initiation of review of the regulations
contained in 7 CFR 1421.40-44 for need,
accuracy, clarity, and effectiveness will
be made within the next five years. The

next review will take into consideration
problems, issues, etc., which are
experienced in program administration
during the intervening period.The title and number of the Federal
assistance program that this notice
applies to is: Title.Commodity Loans
and Purchases; Number-10.051; as
found in the Catalog of Federal
Assistance.

This action will not have a significant
impact specifically on area and
community development. Therefore,
review as established by OMB Circular
A-95, was not used to assure that units
of local government are informed of this
action.

On February 14, 1980, a notice of
proposed rulemaking was published in
the Federal Register (45 FR 9943)
regarding certain determinations for the
1980 crop of honey. Such determinations
included price support rates based on
color, differentials, class, grade, and the
program availability period. Three
responses were received. All
commented that the program has been
beneficial to program users. Three
specific recommendations were made:
(1) That the support level not be set
above the price level that would result
from general market conditions for
honey, (2) that the maturity date be
extended 90 to 120 days beyond the
present June 30 date, and (3) that the 60
percent of parity would be adequate to
protect beekeepers' incomes.

After considering the responses.
statutory considerations, and other
factors, it was determined that the price
support rate would be established at the
legal statutory minimum of 80 percent of
parity and that the maturity date would
remain June 30, the same as last year.
The determination on the support level
would provide adequate income
protection to the producer and provide
for an orderly market. The
determination of the June 30 maturity
date woud provide adequate time for
beekeepers to market their 1980-crop
honey. The loan and purchase rate for
1980-crop honey of 50.3 cents per pound
was announced April 16,1980.
Final Rule

The Honey Price Support Regulations
for the 1977 and Subsequent Crops
which contain regulations of a general
nature with respect to loan and
purchase operations are supplemented
for the 1900 crop of honey as stated
herein. The title of the subpart and
regulations at I§ 1434.40 through 1434.44
are revised to read as follows, effective
as to 190-crop honey. Tht material
previously appearing in these sections
remains in full force and effect as to the
crops to which it was applicable.

PART 1434-HONEY
* *t *1 C *

Subpart-1980-Crop Honey Loan and
Purchase Program
Sec.
1434,40 Purpose.
1434.41 Availability.
143442 Maturity of loans.
1434,43 Loan and purchase rates.
1434.44 Discounts.

Authority: Secs. 4 and 5, 62 Stat. 1070.1072,
as amended. (15 U.S.C. 714 b and c]; Secs.
20 1401, 3 Stat. 1052.1054 (7 U.S.C 144 ,
1421).
Subpart-1980-Crop Honey Loan and
Purchase Program

I 1434.40 Purpose.
This subpart contains program

provisions which, together with (a) the
Honey Price Support Regulations for
1977 and Subsequent Crops, (b] the
Cooperative Marketing Association
Eligibility Requirements for Price
Support in Part 1425 of this chapter, and
(c) any amendments to such regulations,
set forth the requirements with respect
to loans and purchases for 1980-crop
honey.

§ 1434.41 Availability.
(a) Loans. Producers must request a

loan on eligible 1980-crop honey on or
before March 31,1981.

(b) Purchases. Producers desiring to
offer eligible honey not under loan for
purchase must complete a purchase
agreement (Form CCC-614 at the
county ASCS office on or before June 30,
1981.

§1434.42 Maturity of loans.
Unless demand is made earlier, loans

on honey will mature on June 30,1981.

§1434.43 Loan and purchase rates
(a) Table and nontable honey.JThe

rate for the quantity of 1980-crop honey
placed under loan or acquired under
loan or purchase shall be the rate for the
respective class and color set forth
below:

Class and Color

I wbheandw~,i 51.A
Z Exa Igt at *K .50.1
3 14tai*.r 401
4 O t abie l'_ aw 471

Nort" horwy 47.1

(b) Objectionableflavor,
fermentation, or caramelization. The
settlement value for a lot of honey
delivered under loan or for purchasd
which grades substandard on account of
objectional flavor, fermentation, or
caramelization shall be the lower of its
market value as determined by CCC or a
value determined on the basis of the
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loan and purchase rate for nontable
honey.

(c) Grade not certified. The settlement
value for a lot of honey, delivered under
loan or for purchase, on which the grade
cannot be certified shall be the lower of
its market value as determined by CCC
or a value as determined on the basis of
the loan and purchase rate for nontable
honey.

(d) Substandard. The rate for a lot of
honey delivered under a loan or for
purchase which grades substandard on
account of defects or moisture or a
combination of defects and moisture
shall be adjusted by the discounts in
§ 1434.44.

§ 1434.44 Discounts.
(a) Defects. The loan and purchase

rate for a lot of honey delivered under a
loan or for purchase which grades
substandard on account of defects shall
be adjusted by the following discount-

Dis-
count
(Cts
per[b)

Substandard on pccount of defects-... 2

(b) Moisture. The, loan and purchase
rate for a lot of honpy delivered under a
loan or for purchase which contains
moisture in excess of 18.5 percent shall
be adjusted by the following.discounts
which shall be in addition to the
discount for defects:

Moisture percent:
18.5 . 0.0
19.0 -W. .5

1.019.5 1.5
20.0 ....... . 1.
22.5 ........... 2.0
21.0. 2-5

21 .6.. 3.0

22.5 ........... ... -.. ....... . . . . 4.0
23.0 .................... ...... .. 4.5

23.5 ..................... 5.0
24.0 5.5
24.5 ............................ 6.0

(c) Commingled storage. The loan and
purchase rate for a lot of honey tendered
for loan or purchase by CCC while
stored commingled in a warehouse, or
delivered to a warehouse in bulk in
satisfaction of a farm storage loan, shall
be adjusted by the following discount: .

SUMMARY: This rule setd forth I
schedule of loan rates applicab
varops grades of 1980-crop Oh
tobacco, types 42-44; Connecti
broadleaf tobacco, type 51; Ce:
Valley Havana seed tobacco, t
New York and Pennsylvania H
seed tobacco, type 53; Souther
Wisconsin tobacco, type 54, N
Wisconsin, type 55, and Puerto
tobacco, type 46. These rates w
provide the level of support req
the Agricultural Act of 1949, as
amended. Eligible tobacco can
deliveredfor price support at t
specified rates.-
EFFECTIVE DATE: November 26,
ADDRESS: U.S. Department of
Agriculture, Price Support and
Division, ASCS, P.O. Box 2415,
Washington, D.C. 20013.
FOR FURTHER INFORMATION CO
Betty A. Lucas ASCS, (202) 447
The Final Impact Statement co
in developing this final rule is
on request from Robert L. Tarc
Support and Loan Division (AS
Room 3754 South Building, P.O
2415, Washington, D.C. 20013, I
6733.
SUPPLEMENTARY INFORMATION:
final action has been reviewed
USDA procedures established
Secretary's Memorandum 1955
implement Executive Order 12(
has been classified "not signifi

In compliance with Secretar
Memorandum No. 1955 and "Ih
USDA Regulations" (45 FR 509
initiation of review of these reg
contained in 7 CFR 1464.22,146
1464.24, 1464.25, 1464.26, and 1
need, currency, clarity,and effe

Bulk Commingled-

Signed at Washington, D.C., on
21, 1980.

Bill Cherry,
Acting Executive Vice President, C
Credit Corporation.
[FR Doc. 80-37109 Filed 11-26-M, 8:45 am]

BILLING CODE 3410-05-M

7CFR Part 1464
Tobacco Loan Program; 1980
Grade Loan Rates

AGENCY: Commodity Credit Co
ACTION: Final rule.

oi- is planned for the period August-count
(cta October 1981.per-
pe) The title and number of the Federal

Assistance Program that the Final Rule
- applies to is: Title-Commodity Loans

/ and Purchases; Number-o.051. This
November action will not have a significant impact

on area and community development.
Therefore, review as established by

'ommodity OMB Circular A-95 was not used to
assure that units of local government are
informed of this action.,

In accordance with the provisions of
Section 106 of the Agricultural Act of
1949, as amended ("the Act"), the 1080
crops of Ohio Filler, types 42-44, New

Crop York and Pennsylvania Havana seed,
type 53, Southern Wisconsin, type 54,
and Northern Wisconsin, type 55,

rporation- tobaccos are required to be supported at
72.9 cents per pound, and Puerto Rican

the tobacco, type 46 is required to be
tle to the supported at 75.7 cents per pound, and
Jo Filler Connecticut Valley broadleaf, type 51,
cut Valley and Connecticut Valley Havana seed
nnecticut tobacco, type 52, tobaccos are required
ype 52; to be supported at 101.0 cents per pound,
avana It is expected that price support will be

provided through loans to a producer
orthern' cooperative marketing association
Rican which will receive eligible tobacco from
ill producers and make price support
juired by advances to the producers through

auction warehouses. The tobacco
be received will serve as collateral for the
he loan. Price support advances will be

based on the loan rates for each grade.
1980. These loan rates average the required

level of support when weighted by the
Loan anticipated grade percentages as

authorized by Section 403 of the Act.
Price support advances to producers will

NTACT= be the amounts determined by
-6733. multiplying the pounds of each grade
nsidered received by the applicable loan rate for
available that grade less one cent per pound
zy, Price which the producers' associations are
CS}, authorized to deduct and to apply
Box against overhead costs.

(202) 447- This regulation contains loan rates for
individual grades of cigar-binder, type

This 51 and 52 and cigar-filler and binder,
under types 42-44, 63-55, Puerto Rican, type 40
in tobacco, needed to implement the
to national average loan rates for such
044 and tobaccos which were annouiced on
cant." September 25, 1980.
r
s

nproving Final Rule
88),gulations Accordingly, 7 CFR Part 1464 Is
4.23, amended by, revising § § 1464.22 through
464.27 for 1464.27 to read as follows effective for
ctiveness the 1980 crops:
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§ 1464.2T 1960 Crop-Ohio Filler Tobacco,
Types 42-44, Lean Schedule I

[Wofte per We 1b0 lam -a -*
Grade Loanmie

Crp run (stooped lgo~a
X1 .............. 79
X2 72
X3 66
X(4 SO_ 8

Nonde tN Xs 3

§ 1464.23 1980 Crop-Connecticut Valley
Broadleaf Tobacco, Type 51, Lea
Schedule 

2

Lalrs per 100 b. fam saleS w69l14

LoanGrade La

B1__ _ _ 126
B2 118
B3 1eS
B4 95
85 _ 83

Nor xb.ders. 69

§ 1464.24 1980 Crop-Connecticut Valley
Havana Seed Tobacco, Type 52--Loan
Schedule2

tDolars per 100 Wis. fam saes wet]

Lr
GradeLO

B8 - 124
82 - 11
B3 103
B4 S4
135 83

Nobd Xl .. 69

§ 1464.25 1980 Crop-New York and
Pennsylvania Havana Seed Tobacco, Type
53, and Southern Wisconsin Tobacco, Type
54-Loan Schedule I

[Dolars per IO b% #m sales weight

Grade Loan

crop rum
x1 _so

'Tobacco is eligible for loan only if consigned by
the origina producer. No lean is authorized for
tobacco Varid -W or"tNt b(ondeaript) ors '
(scrap) or deagnated "NwG" (no grade). The
cooperative association through which price support
is made available is authorized to deduct from the
amount paid the grower $2 per hundred pounds to
apply aginst evephead and seeiving Owls
2Tobaeo is eiobe for lea only it consgned by

the original producer. No loan is authorized for
tobacco graded "S" (scrap) or designated "No-CG
(no grade). The cooperative association hroag
which price support is made available is authorizd
to deduct from the amount paid the growers $1 per
hundred pounds to apply ageinst overhead and
receivingaets.

t1olers per 100 be tan ies we441

Graft

xz-
X3

Farm ON
YI . ...
'12 ... ..
Y3
N 1i ......

NI ----

DEPARTMENT OF TRANSPORTATION

Low Federal Aviation Administration
rate

74
67

- 56
54

§ 1464.26 1980 Crop-Northern Wisconsin
Tobaco, Type 55, Loan Scdule I

14 CFR Part 21

[Docket No. 16382;Amdt. No. 21-52A]

Operating Umitations and Related
Requirements for Certain Propeller-
Driven Small Airplanes Designed for
Agricultural Aircraft Operations or Fire
Fighting Purposes; Correction

AGENCY:. Federal Aviation
Administration (FAA) DOT.
ACTION Final rule: Correction.

(Deft% War 100 sSUMMARY: On October 9.1980, the FAA
published its final rule prescribing

Lw requirements relating to certification
,l and operation of certain propeller-

Bdriven, small airplanes designed for
61 ..... 10 o agricultural aircraft operations or fire-
B2 .. 915 fighting purposes (45 FR 67064]. That
83 85 action included an amendment to
c. 805 j21.115(a). as discussed in the

.4 o preamble. However, on 45 FR 67066 in
600 the statement of AmendmentNo. 2, it

x1. .. inadvertently indicated that paragraph

x2 no (c) of I M1.115 was being amended rather
x3 . . . than paragraph (a]. Efforts to correct

Farm " . that error before it was published were
Y2 ... not successful. Accordingly, this action
Y3..--4 0 makes the necessary correction.

NorptW effective November 10. 1980. the
NI ---- 4- effective date of the finalrule.

EFFECTIVE DATE: November 10, 1980.
FOR FURTHER INFORMATION CONTACT:

§ 1464.27 1980 Crop-Puerto Rlcan Mr. Richard N. Tedrick Noise Policy
Tobacco, ype 46, Loan Schedule and Regulatory Branch (AEE-110, Noise

Abatement Division. Office of
oEisa W 100 b& farm I" WEnvironment and Energy. Federal

-__o___a Aviation Administration. 80
a Independence Ave., SW., Washington.

_,_ - Iris DC 20591: telephone (202] 755-9027.

Price Bik I (CIF aid CIP) - _ a2 SUPPLEMENTARY INFORMATIOPC Since
Prces tck 1 00F, X1P. ard XIS).. 7S50 this amendment to the final rule is
PM Black M P X2F XZ , X2% 5 50 corrective in nature to reflect the
Pr"lck W .27 00 intended amendment as discussed in the

preamble to the final rule, I find that
(Secs. 4 and 5. 62 Slat. 1070. as amunded (15 further notice and public procedure
U.S.C. 714(b). 714(cQ): secs. 101, 106401. 403. thereon is unnecessary and that good
63 Stat. 1051. as amended, 1054.74 Stat. 68I cause exists for making it effective in
U.S.C. 1441.1445.1421.1423)) less than 30 days after its publication in

Signed at Washigton. D.C. on November the Federal Register.
2I 19W. Adoption of the Amendment

Btl CheY.
Acting Executtre Vice Presidet. Commodaty
Credit Corporation.

UM Dor lS.wU Fdid uI-A-W a stal

BILLING CODE U14146-

Accordingly, I 21.115(a) of the Federal
Aviation Regulations (14 CFR 21.115(a))
is amended effective November 10, 1980,
by deleting the words "f 36.7" and
substituting for them the words "1 36.7
and 36.9"'
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(Secs. 307(c), 313(a), 601(a), and 611(b),
Federal Aviation Act of 1958, as amended (49
U.S.C. 1348(c), 1354(a), 1421, and 1431(b));
Sec. 6(c), Department of Transportation Act
(49 U.S.C. § 1655(c)); Title 1, National
Environmental Policy Act of 1969 (42 U.S.C.
4321, et seq.); and Executive Order 11514,
March 5, 1970)

Note.-The FAA has determined that this
document involves a regulation which-is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979].
Since this regulatory action involves
amendments that are corrective and editorial
In nature aid do not modify the substance of
the regulation contemplated under the final
rule, the anticipated impact is so minimal that
it does not warrant preparation of a
regulatory evaluation.

Issued in Washinglon, DC, on November
20, 1980.
Langhorne Bond,
Administrator.
[FR DOc. 80-37063 Fled 11-26-0 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
(Docket No. 80-NW-39-AD, Amdt 39-3982]
Airworthiness Directives; Boeing
Model 747 Series Airplanes Equipped
with B. F Goodrich Off-wing Slides

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Airworthiness Directive
(AD) requires the replacement of escape
slide bayonet/spring mechanical
restraints with shear pin mechanical
restraints in certain B. F. Goodrich off-
wing escape slides. Replacement is
necessary due to corrosion of the
bayonet/spring type restraint, possibly
causing failure of the escape slide to
function during an emergency
evacuation.
DATE: Effective date January 2, 1981.
ADDRESSES: The service bulletins
specified in this directive may be
obtained upon request to Bdeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington 98124.
These documents may be examined at
FAA Northwest Region, 9010 East
Marginal Way South, Seattle,
Washington 98108.
FOR FURtHER INFORMATION CONTACT:
Mr. Roger S. Young, Airframe Branch,
ANW-120S, Seattle Area Aircraft -
Certification Office, FAA Northwest
Region, 9010 East Marginal Way South,
Seattle, Washington 98108, telephone
(206) 767-2516.
"History

One escape slide failed during a
deployment due to corrosion on the

bayonet/spring type mechanical
restraint. A survey of the operators
reveal some corrosion on the off-wing
slide restraints.

The bayonet/spring restraints were
required to be installed on some of these
escape slides by AD.70-26-01. This
action takes precedende over the
requirements of the previous AD for the
off-wing slides and this installation is
considered an equivalent modification
to the bayonet/spring restraints required
by that AD. ,

Public Participation

This amendment is based on a Notice
of Proposed Rule Making (NPRM) (45 FR
54072, August 14, 1980). All interested
persons have been given an opportunity
to participate in the rulemaking of the
amendment and due consideration has
been given to all matters presented.
Three comments were received.

Discussion of Comments
One commenter stated that aside from

the one fhilure, only light corrosion on a
few off-wing mechanical restraints has
been found. The commenter
recommended retrofit of the fleet, but
that no AD action be taken to require
replacement of all mechanical restraints;
however, if AD action is taken, it was
recommended that interior mounted
slides be excluded. "

The FAA has received no reports of
corrosion on interior mounted slides and
believes that the corrosion problem is
limited to the offwing slides. The
proposed rule, therefore, has been
changed to exclude interior mounted
slides.

Another commentei" stated that most
operators have their slides on a three
year overhaul schedule and a shorter
compliance time would result in
excessive expenditures, and that based
on the service history, the modification
could be accomplished at the next
scheduled overhaul without
compromising safety.

The FAA, after reconsideration,
concurs that the compliance time may
be extended. As stated earlier, the
corrosion problem does not affect
interior mounted escape slides and,
further, a survey of the operators shows
a smaller number of corroded parts than
originally thought. Accordingly, the
proposal is modified to extend the final
compliance date from one to three years.

The third commenter would like to be
"assured" that no escape slide failures
would be caused by this problem
between now and the final compliance
time; otherwise, it was recommended

-that the compliance time be revised
downward.

The FAA cannot "guarantee" there

will be no more escape slide failures.
However, consideration of the data with
respect to the scope of the problem and
service history does not justify
establishing a compliance time which Is
unnecessarily short or which would
create an undue economic burden to the
operators involved. On the other hand,
modification is necessary and Is '
mandated. The revised schedule will
eliminate the safety problem, without
unnecessarily penalizing the operators.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) Is amended
by adding the following new
Airworthiness Directive:

Boeing: Applies to all Model 747 airplanes
equipped with B. F. Goodrich off-wing
slides:

A. Within three (3) years after the effective
date of this AD, unless already accomplished,
install shear pin mechanical restraints to
affected off-wing escape slides in accordance
with B. F. Goodrich Service Bulletin 25-054
dated March 4, 1900, or later FAA approved
revisions, or in a manner approved by the
Chief, Seattle Area Aircraft Certification
Office, FAA Northwest Region.

B. Upon request of the operator, an FAA
maintenance Inspector, subject to prior
approval by the Chief, Seattle Area Aircraft
Certification Office, FAA Northwest Region,
may adjust the compliance date if the request
contains substantiating data to justify the
change.

Note.-This Installation Is considered an
equivalent modification to the bayonet/
spring restraints required by Amendment 39-
1128 (35 FR 19170) AD 70-26-01.
(Secs, 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1055(c)): and 14
CFR 11.89).

Note.-The FAA has determined that this
document Involves a regulation which Is not
considered to be significant under the
provisions of Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 20,1979).

Issued in Seattle, Washington, on
November 18, 1980.
Charles R. Foster,
Director, Northwest Region.

The incorporation by reference
provisions in the document were
approved by the Director of the Federal
Register on June 19, 1967.

IFR Doe. 80-363MOlIed 11-20-0; 8:45 an
BILLING CODE 4910-13-M

No. 231- / Friday, November 28, 1980 / Rules and Regulations79010 Federal Register./ Vol. 45,



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Rules and Regulations 79011

14 CFR Part 39

[Docket No. 80-WE--AD; Amdt 39-39801

Airworthiness Directives; Hughes
Helicopters Model 369 Series
Helicopters

AGENCY: Federal Aviation
Administration (FAA], DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
which requires removal from service of
certain Bendb tail rotor drive shaft
couplings on Hughes Helicopters Model
369 Series Helicopters. The AD is
prompted by a report that Hughes has
been unable to retrieve eleven (11) out
of seventy-four (74) couplings which
were improperly processed. These
couplings have a greatly reduced service
life which could result in fatigue failure
of the tail rotor drive shaft coupling and
loss of power to the tail rotor.
DATES, Effective within 25 hours' time in
service from the effective date of this
AD, unless already accomplished.
ADDRESSES: The applicable service
informaken may be obtained from:
Hughes Helicopters, Division of Summa
Corporation. Centinela and Teale
Streets, Culver City, California 90230.

Also, a copy of the service
information may be reviewed at, or a
copy obtained from: Rules Docket in
Room 916, FAA, 800 Independence
Avenue, S.W., Washington. D.C. 20591.
or Rules Docket in Boom 6W14, FAA
Westera Region, 1500 Aviation
Boulevard. Hawthorne, California 90261.
FOR FURTHER INFORMATION CONTACT:
Robert T Raizeto, Executive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center. Los Angeles.
California 90009. Telephone: (213) 563-
6351.
SUPPLEMENTARY INFORMATION: there
have been reports that Bendix released
74 couplings that were improperly
processed and contained stress risers
which drastically reduce service life of
the part. AlN but 11 couplings have been
recovered. Nine are Hughes Part No.
369H92564 and two are Hughes Part No.
369A55M1. Since this condition is likely
to exist or develop on other helicopters
of the same type design an
Airworthiness Directive (AD) is being
adopted which requires inspection of
Bendix tail rotor couplings to determine
serial numbers installed and removal
from service of specific tail rotor
couplings on the Hughes Model 369
Series Helicopters.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,
by adding the following new
airworthiness directive:
Hughes Halicopter: Applies to Model 369

Series Helicopters certified in all
categories.

Compliance is required as indicated unless
already accomplished.

To prevent possible fatigue failure of the
Hughes couplings in the tail rotor drive shaft
and loss of tail rotor power. accomplish the
following:

(a) Within 25 hours' time in service from
the effective date of this AD. inspect the fore
and aft tail rotor drive shaft couplings to
determine the serial numbers of the installed
couplings. The serial number is on the Bendx
part number decal.

(b) For those helicopters with the following
couplinp installed, prior to further flight.
remove couplings from service and label
couplings "Unairworthy." Hughes Part No.
38OH92584. serial numbers 0883U. 09U.
0933U. 0935U. 0940U. OeOU. 097U. 0 IU.
0971U; and for Hughes Part No. 38A5501,
serial numbers 10 70U and 10672U. Replace
removed coupling with like serviceable part,

(c) Installation of any coupling listed in
paragraph (b) will render the helicopter
unairworthy.

(d) Report the serial number of each
suspect coupling listed in paragraph (b) found
as a result of the inspection of paragraph (a)
to the Chief, Engineering and Manufacturing
Branch. FAA. Western Region. P.O. Box
92007, World Way Postal Center. Los
Angeles. California 90009. Negative reports
are not necessary. Reporting approved by
Offce of Management and Budget. OMB No.
04/R0174.

(e) Special flight permits may be issued in
accordance with FAR 21.197 and 2.199 to
operate helicopters to a base for the
accomplishment of inspections required by
this AD

(f) Alternative inspections. modifications or
other actiom which provide an equivalent
level of safety may be used when approved
by the Chief. Engineering and Manufacturing
Branch. FAA Western Region.

This amendment becomes effective
December 4.1980.

(Secs. 313(a). 601. and a03. Federal A'iatfion
Act of 198& as amended (49 U.SC. 1354.i,
1421, and 1423); Sec. Bic) Department of
Transportation Act (49 U.S.C. 1655(c) and 14
CFR 11.89)

Note.-The FAA has determined that this
document involves a final regulation which is
not considered to be significant under
Executive Order 12044 as implemented by
DOT Regulatory Policies and Procedures (44
FR 11034; February 26.1979).

Issued in Los Angeles, California on
November 14. 190.
John D. Mattson,
Director. FAA Western Regfon.
hR Dv 00-368= rWa 11-2-8.~45 a_-I

ILLiG CODE 416-1-U

14 CFR Part 39

[Docket No. 50-NW-57-AD; Amdlt. 39-3983]

Alrwortilnes Directives; Lockheed
Model L-1011 Series Airplanes
AGENCY: Federal Aviation
Administration (FAA). DOT.
ACTION Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive [AD)
which requires modification of certain
fuel shut-off valves on Lockheed Model
L-1011 series airplanes. The AD is
needed to prevent fuel leakage and
associated fire hazard.
DATE: Effective January Z 1981

Compliance required within 600 hours!
time in service from the effective date of
this AD unless already accomplished.
ADDRESSES: The applicable service
information may be obtained from:
Lockheed-California Company, P.O. Box
551. Burbank. California 91520,
Attention: Commercial Support
Contracts.

This information may also be
examined at FAA Northwest Region,
9010 East Marginal Way South, Seattle,
Washington 98108 or 15000 Aviation
Boulevard, Hawthorne, California 90261.
Room 6W14.
FOR FURTHER INFORMATION CONTACT:
Sam Frick. Aerospace Engineer, ANW-
140L Federal Aviation Administration.
Northwest Region. P.O. Box 92007.
World Way Postal Center, Los Angeles,
California 9000G, Telephone (213) 536-
6351.
SUPPLEMENTARY INFORMATION:
A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an Airworthiness Directive requiring
modification of certain fuel shut-off
valves on Lockheed Model L-101i series
airplanes was published in the Federal
Register at (45 FR 50810). The proposal
was prompted by reports of fuel leakage
involving Whittaker fuel shut-off valves
on the Lockheed Model L-10A1 series
airplanes that could result in a possible
fire. Since this condition is likely to exist
or develop on other airplanes of the
same type design, this AD requires
modification of the fuel shut-off valve
assembly on Lockheed L-1011 series
airplanes.

Interested persons have been afforded
an opportunity to participate in the
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making of the amendment. The proposed.
rule specified compliance within 300
hours' time in service from the effective
date of this AD. Three operators are
complying with the AD within 300 hours'
time in service. One operator requested
600 hours compliance time, one operator
requested 1800 hours compliance time
and one operator requested 3000 hours
compliance time. The main reason for
the requested time increase is to enable
the operator to modify the valves in
their shops rather than on the airplane.

After careful review of all available
data, including the comments submitted
by the operators, the FAA has
determined that sufficient evidence
exists to justify the.adoption of the
proposed rule with a relieving change in
the required compliance time from 300
to 800 hours' time in service from the
effective date of this AD.

The FAA believes the compliance
time of 600 hours' time in service should
allow time for modification of the fuel
shut-off valves without requiring ,
removal of aircraft from service if the
modifications are made to the valves.
while they are on-he airplane.
Moilification of the valves on the
airplane will also avoid disturbig the
valve seals, thereby decreasing chance
of valve peal leakage.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13)is amended,
by adding the following new
airworthiness directive:

Lockhead-Caliornia Company: Applies to
Model L-1011 series airplanes certificated in
all categories.

Compliance is required as indicated, unless
already accomplished.

To prevent fuel leakage of specified fuel
shut-off valves which could result in fire,
hazard accomplish the following:

(a) Within 600 hours' time in service from
the effective date of this AD, modify
Whittaker fuel shut-off valves (12 per
airplane) identified in paragraph 2.A of -
Lockheed Service Bulletin 093-28-062
Revision I dated August 20, 1980 by the
incorporation of a mechanical pin retention
device per Whittaker Controls Service
Bulletin 139725-28-1 dated May 20,1980.
Valve assemblies with a gold anodized valve
cover have been previously reworked and do
not require further modification per this AD.

(b] Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections required-by
this AD.

Cc) Alternative inspections, modifications
or other.actions which provide an equivalent
level of safety inay be used when approved
by the Chief, Los Angeles Arei Aircraft...
Certification Office, FAA Northwest Region.

The manufactuiers specifications and
procedures identified and described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a)[1).

All persons affected by this directive-who
have not already received these documents
from the manufacturer, may obtain copies
upon request to Lockheed-California
Company, P.O. Box 551, Burbank, California
91520, Attention: Commercial Support
Contracts. These documents may also be

-examined at FAA Northwest Region, 9010
East Marginal Way South, Seattle,
Washington 98108 or 15000 Aviation
Boulevard, Hawthorne, California 90261,
Room 6W14.

This amendment becomes effective
Januaiy 2, 1981.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(c); and 14
CFR 11.89).

Note.-The FAA has determined.that this
document involves a final regulation which is
not considered to be significant under
Executive Order 12044 as Implemented by
DOT Regulatory Policies and Procedures (44
FR 11034; February t6, 1979)).

Issued in Seattle, Washington on
November 18, 1980.
Charles R. Foster,
Director, FAA Northwest Region.

The incorporation by reference
"provisions in the document were
approved by.the Director of the Federal
Register on June 19, 1967.
[FR Doc. 80-36831 Filed 11-28-8. 845 am)

BILUNG CODE 4910-13-M

14 CFR Part 39

[Docket No. 80-NW-58-AD, Amdt. 39-3981]

Airworthiness Directives; McDonnell-
Douglas DC-10 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment amends an
existing Airworthiness Directive (AD)
applicable to McDonnell Douglas DC-10
series airplanes by stating the specific
landing weights which constitute
overweight landings in regard to this
AD. The amendment is needed to
establish a firm definition of overweight
landings for DC-10 operators.
DATES: Effective December 8, 1980.
Compliance schedule-as prescribed in
the body of the AD.
ADDRESS: McDonnell Douglas
Corporation, Mr. William C. Starlof,
Manager, Regulatory Affairs and FAA
Liaison C1-290 (36-76) 3855 Lakewood
Boulevard, Long Beach, California 98048.

Also, a copy of the service
information may be reviewed at FAA

Northwest Region, 9010 East Marginal
Way South, Seattle, Washington 98108
or 15000 Aviation Boulevard,
Hawthorne, California 90281, Room
6W14.

FOR FURTHER INFORMATION CONTACT:
Doug Sharman, Aerospace Engineer,
ANW-120L, Federal Aviation
Administration, Western Region, P.O.
Box 92007, World Way Postal Center,
Los Angeles, California 90009.
Telephone: (213) 536-6374.

-SUPPLEMENTARY INFORMATION: This
amendment amends Amendment 39-
3780 (45 FR 35310) AD 80-11-05 which
currently requires Inspection of wing
engine pylon and attachment for
structural integrity after, among other
things, hard or overweight landings on
McDonnell Douglas DC-10 series
airplanes. After issuing Amendment 30-
3780 the FAA has determined that the
overweight landing weights In regard to
this AD should be specified, Therefore,
the FAA is amending Amendment 39-
3780 by specifying these weights for
McDonnell Douglas DC-10 series
airplanes.

Since this amendment provides a
clarification only and imposes no
additional burden on any person, notice
and public procedure hereon are I
unnecessary and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by amending Amendment 39-3780 (45
FR 35310) AD 80-11-05, by changing
paragraph (j) 1. to read as follows:

1. Hard or overweight landings,
For the piurposes of this AD,

overweight landings are landings made
at aircraft weights in excess of 369,000
pounds for DC-10-10 series airplanes
and 436,000 pounds for DC-10-30 or DC-
10-40 seribs airplanes. '

Amendment 39-3780 became effective
May 27, 1980.

This amendment becomes effective
December 8,1980.

Note.-The FAA has determined that this
document involves a final regulation which is
not considered to be significant under
Executive Order 12044 as Implemented by
DOT Regulatory Policies and Procedures (44
FR 11034; February 20,1979).
. Issued in Seattle, Washington on

November 18, 1980.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1364(a),
1421, and 1423); Sec. 6(c) Department of
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Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89)
Charles R. Foster,
Director, Northwest Region.
[FR Doc. 80-3083 Filed 11-25-80 &45 am]

BILUNG CODE 4910-13-U

14 CFR Part 39

[Docket No. 80-NE-21, Amdt 39-3966]

Airworthiness Directives; Rolls-Royce,
Ltd., DART 506, 510, 511, 514, 515, 520,
525,526,527,528,529,530,531,532,
533, 534, 535, 536, 542, 543, 550, and
All Variants Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA). DOT.
ACTION: Correction to final rule.

SUMMARY: In docket number 8O-NE-21,
Amendment 39-3966, appearing on Page
72632, Volume 45, No. 214, in the Federal
Register of November 3, 1980, the closing
date for submission of comments on the
rule was omitted. Comments may be
submitted until December 30, 1980.
FOR FURTHER INFORMATION CONTACT.
Donald F. Perrault, Engine Standards
Section, ANE-215, Engineering and
Manufacturing Branch, Flight Standards
Division, New England Region, Federal
Aviation Administration. 12 New
England Executive Park, Burlington,
Massachusetts 01803; Telephone (617)
273-7337.

Issued in Burlington, Massachusetts. on
November 17,1980.
Robert E. Whittingtod,
Director, New Englandegion.
[FR D&c. -W3 Filed 11-26-et &45 a m]
BILLING CODE 49S0-1-U

14 CFR Part 71

[Airspace Docket No. 80-SO-551

Designation of TransitionArea,
Immokalee, Florida

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final Rule.

SUMMARY: This rule designates the
Immokalee, Florida, Transition Area. A
standard instrument approach
procedure has been developed for the
Immokalee Airport. Additional
controlled airspace is required to protect
aircraft executing the approach
procedure. The airspace must be
designated before the approach
procedure can bedome effective.

EFFECTIVE DATE: 0901 GMT. December
22, 1980.
ADDRESS: Federal Aviation
Administration, Chief, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320.
FOR FURTHER INFORMATION CONTACT.
Harlen D. Phillips, Airspace and
Procedures Branch, Federal Aviation
Administration, P.O. Box 20636, Atlanta,
Georgia 30320 telephone: 404-763-7646.
SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rulemaking was published
in the Federal Register on Monday,
September 22,1980 (45 FR 62847). which
proposed the designation of the
Immokalee, Florida, Transition Area.
This action adopts the proposal and
thereby provides controlled airspace
protection for aircraft executing the new
standard instrument approach
procedure, VOR RWY 18, at the
Immokalee Airport. The airport
operating status is hereby changed from
VFR to IFR. No objections were received
from the notice.

Adoption of the Amendment

Accordingly, Subpart G, § 71.181 (45
FR 445) of Part 71 of the Federal
Aviation Regulations (14 CFR 71) is
amended. effective 0901 GMT,
December 22, 1980, by adding the
following:

Immoalee. Florida
That airspace extending upward from 700

feet above the surface within a 7-mile radius
of Immokalee Airport (Lat. 2625'45"N., Long.
81-24'0"W],)

(Sec. 307(a) of the Federal Aviation Act of
1958, as amended (49 U.SC. 1348(a)) and Sec.
6(c) of the Department of Transportation Act
(49 U.S.C. 1555(c)))

Note.-The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034, February 26, 1979).
Since this regulator, action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in East Point. Georgia, on November
18. 1980.
George R. LaCallUe,
Acting Director. Southern Re$io2n
[FR Dc S.-,6$ Fled 11- 6-l 8 4S ai]

BILNG CODE 4910-1S-U

14 CFR Part 71

[Alrspooe Docket No. 80-AWA-20]

Gulf of Alaska Control Area-
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction to final rule.

SUMMARY: An error was noted in the
description of the Gulf of Alaska Control
Area. The current description is correct;
however, the altitude has inadvertently
been omitted. This action amends the
description by adding the altitude.

EFFECTIVE DATE: November 28,1980,

FOR FURTHER INFORMATION CONTACT.
Lewis W. Still, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington. D.C. 20591;
telephone; (202) 426-8525.

SUPPLEMENTARY INFORMATION: The
Airspace Designation; Compilation of
Regulations was published in the
Federal Register on January 2.1980. An
error was discovered in tie description
of the Gulf of Alaska Control Area (45
FR 353). The 700 foot altitude floor
designation was inadvertently omitted.
This action corrects the description by
adding the altitude.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Airspace Designation: Compilation
of Regulations as published in the
Federal Register on January 2,1980, is
corrected as follows:

Under 1 7n,163
In Gulf of Alaska
"From Lat. 0009"00N. Long. 144'3000"W-'

is deleted and "That airspace extending
upward from 700 feet NSL bounded by Lat.
60"09100-N.. Long. 144',30"0'%," is
substituted therefor.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1938 (49 U.S.C. 1348(a) and 1354"a)1; Sec.
6(c), Department of Transportatior Act (49
UoS C. 1655(c)]: and 14 CFR 11.69)

Note,-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Potices and
Procedures (44 FR 11034: February Z6, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
carrent and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

79013
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Issued in Washington, D.C., on November
21, 1980.

B. Keith Potts, /

Acting Chief. Airspace andAir Traffic Rules
Division.
[FR Doe; 80-37062 Filed 11-26-0;, 8:45 am]

BILLING CODE 4910-13-M

14-CFR Part 73

[Airspace Docket No. 80;-ASW-51]

Amendment to Restricted Area, Fort
Sill, Okla.

AGENCY. Federal Aviation
Administration (FAA), DOT.
ACTION: Final Rule; request ;for
comments.

SUMMARY:'This action amends two
.restricted areas at Fort'Sill, Okla., to
return to public use, airspace no longer
required as restricted airspace for
military use.
DATES: Effective date.November 28,
1980.

Comments must be received-by
December 29, 1980.
ADDRESSES:,Send comments on the -
proposal in triplicate, to: Director, FAA
Southwest Region, Attention: Chief, Air
Traffic Division, Docket No._80-ASW-
51, Federal Aviation Administration,
P.O. Box 1689, ForLWorth, Tex. 76101.

The official docket may be examined
at the following location: FAA Office of
the Chief Counsel, Rules Docket (AGC-
204), Room 910, 800 Independence
Avenue, SW., Washington, D.C. 20591.

An informal docket may be examincd
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT:
George 0. Hussey, Airspace Regulations
Branch (AAT-230), Airspace and Air
Traffic Rules Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;,
telephone: (202) 426--3715.
SUPPLEMENTARY INFORMATION:

The Rule

This amendment, to Part 73 of the
Federal Aviation Regulatibns (14 CFR
Part 73) changes the base altitudes of R-
5601D andk-5601E from the surface to
500 feet AGL. The using agency no
longer has a requirementfor the
airspace below 500 feet AGL in these
areas and has agreed to this
amendment. Because this action reduces
a burden on the-public by relieving a.
restriction, I find that notice and public
procedure, and publication 30 days
before-the effective date are
unnecessary; however, comments are

invited on the rule. When the comment
period ends, the FAA will use the
'comments and any other available
information to review the regulation.
Section 73.56 of Part 73 of the Federal
Aviation Regulations (14 CFR ParL73)
was published in the Federal Register on
January 2, 1980, (45 FR 719).
Adoption of the Amendment

Accordingly,.pursuant to the authority
delegated to me by the Administrator,
Section 73.56 of Part 73 of the Federal
Aviation Regulations (14 CFR Part 73) as
republished (45 FR 719) is amended,
effective 0901 GMT, November 28,1980
as follows:

1. In §-73.56 under R-5601D, Fort Sill,
Okla., designated altitudes are changed
to read "500 feet AGL to 16,500 feet
MSL."

2. In § 73.56 under R-5601E Fort Sill,
Okla., designated altitudes are changed
to read "500 feetAGL to 6,000 feet
MSL."
(Secs. 307(a) and 313[a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

Note.-The FAA has determined that this
documentinvolves a regulation which is not
significant under Executive Order 12044, as
implementedtby.DOT Regulatory Policies and,
Procedures' (44 FR 11034; February 26,1979).
Since this regulatory-action involves an
established.body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated-impact is su minimal that this
action does not warrant preparation of a
regulatory evaluation..

Issued in Washington, D.C., on November
21,1980.
B. Keith Potts,
Acting Chief, Airspace andAir Traffic Rules
Division.
[FR Doc. 80-37061 Filed 11-26-80; &45 am]

BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 21102; AmdL No. 1178]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations'at certain
airports. These regulatory actions are
needed because of the adoption of new
.or revised criteria, or because of
changes occurring in the National

Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.
DATES: An effective date for each SIAP
is specified in the amendatory
provisions.
ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW,,
Washington, D.C. 20591;

2. The FAA Regional Office of the,
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SlAP copies may be
obtained from:

1. FAA Public Information Center
(APA-4301, FAA Headquarters Building,
800 Independence Avenue, SW,,
Washington, D.C. 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, may be ordered from
Superintendent of Documents, U.S.

-Government Printing Office,
Washington, D.C. 20402. The annual
subscription price Is $135.00.
FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures and
Airspace Branch (AFO-730), Aircraft
Programs Division, Office of Flight
Operations, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
•revoked Standard Instrument Approach
Procedures (SIAPs). The complete
regtlatory description of each SlAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. § 552(a), 1 CFR Part 51, and
§ 97.20 of the Federal Aviation
Regulations (FARs). The applicable FAA
Forms are identified as FAA Forms
8260-3, 8260-4 and 8260-5. Materials
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incorporated by reference are available
for examination or purchase as stated
above.

The large number of SLAPs, their
complex nature, and the need for a
special format make their verbatim
publica'tion in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR [and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC] Notice to Airmen
[NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SLAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SLAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SlAPs, the TERPs criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
is unnecessary, impracticable, or
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,

effective at 000 G.m.t. on the dates
specified, as follows:

1. By amending 1 97.23 VOR-VOR/
DME SIAPs identified as follows:

* * * Effective January 22,1981:

Philip, SD-Philip Airport, VOR-A. Amdt. 8
* * * Effective January 8, 1981:

Lanett. AL-Lanett Mui, VOR/DM.-A,
Original

Naples, FL-Naples Mumi, VOR Rwy 4, Amdt.
I

Naples. FL-Naples Muni, VOR Rwy 22,
Amdt. 1

Naples. FL--Naples Muni, VOR/DME-A,
Amdt. 3

Cornelia, GA-Habersham County. VOR/
DME Rwy 6, Amdt. 2

Jacksonville. IL-Jacksonville Muni, VOR
Rwy 13. Amdt. 8

Muncie, IN-Delaware County.Johnson Field.
VOR Rwy 14, Arndt. 11

Muncie, IN-Delaware County-Johnson Field
VOR Rwy 20, Amdt. 8

Muncie, IN-Delaware County-Johnson Field.
VOR Rwy 32. Arndt. 9

Saginaw, MI-Tri-City. VOR Rwy 14, AndLt.
11

Saginaw, MI-Tri-City. VOR Rwy 32. Amdt. 7
SL Cloud. MN-St. Cloud Muni, VORIDME

Rwy 13, Andt. 1
Belzoni. MS--Belxoni Muni, VOR/DME Rwy

21, Aindt. z
Princeton (Rocky Hill), NJ-Princeton, VOR-

A: Amdt. 5
Statesville, NC-Statesville Muni, VOR/DME

Rwy lO Amdt.&
Woodsfield OH-Monroe County, VOR/

DME Rwy 25. Amdt. 2
* * * Effective December 25,1980:.

San Francisco. CA--San Francisco Intl. VOR
Rwy 19L. Amdt. 7

Watsonville, CA-Watsonville Municipal,
VOR/DME-A. Amdt. 3

Greenville, NC--PittGreenville, VOR/DME-
A, Amdt. 1, cancelled

Fort Stockton. TX-Pecos County, VOR Rwy
12. Amdt. 5

Fort Stockton. TX-Pecos County, VORI
DME-A, AmdL 3

* * * Effective November 14,1980:
Galesbur IL--Galesburg MunL VOR Rwy 2.

Amdt. 1
* * *Effective November 13.1980:.

Melfa, VA-Accomack County, VOR/DME
Rwy 3. Amdt. 3
2. By amending § 97.25 SDF-LOC-

IDA SIAPs identified as follows:
* * * Effective January 8,1981:

LaCrosse, WI--LaCrosse Muni, LOC BC Rwy
38. Amdt. 8 cancelled

* * * Effective December 25,1980:.
Roswell. NM-Roswell Industrial Air Center.

LOC BC Rwy 3, Amdt. 3
* * *Effective November 13,1980:

Millville. NJ-Mi1l, dile Muni, LOC Rwy 10,
Amdt. 2

3. By amending § 97.27 NDB/ADF
SIAPs identified as follows:

* * * Effective January 22,1981:

ML Pleasant, IA-Mt. Pleasant Muni. NDB
Rwy 33, Amdt. 3

Sac City. IA-Sac City Muni, NDB Rwy 3,
Amdt. 1
* * * Effective January 8,1981:

Denver, CO--Arapahoe County, NDB Rwy
34R. Amdt. 5

Naples, FL--Naples Muni, NDB Rwy 4. Amdt.
3

Naples, FL-.Naples Muni, NDB Rwy 22,
Amidt. 3

Hinesville. GA-Liberty County, NDB-A.
Original

Muncie, IN-Delaware County-Johnson Field,
NDB Rwy 32. Amdt. 4

Charlevoix. MI-Charlevoix Mul NDB Rwy
8, Amdt. 5

Houghton Lake. MI-Roscommon County,
NDB Rwy 27,Amdt. 6

Statesville, NC-Statesville Mui. NDB Rwy
20, Amdt. 4

Reidsville, NC-Rockngham County NC
Shiloh. NDB Rwy 31. Original

* * * Effective December 25, 1980:
Chino, CA-Chino, NDB-C, Original
Burns, OR-Burns Muni. NDB Rwy 29,

Original, cancelled
* * * Effective November 13,1980:

Melfa. VA-Accomack County NDB Rwy 3,
Arndt.4
* * * Effective October 24,1980:

Denton. TX-Denton MuL NDB Rwy 17,
Arndt 2

4. By amending 1 97.29 ILS-MLS
SIAPs identified as follows:

* * * Effective January 8,1981:

Denver. CO-Jeffco. M.S Rwy 29R, Amdt. 6
Denver, CO-Arapahoe County, M.S Rwy

34R, Amdt. 2 a
Muncie, IN--Delaware County-Johnson Field.

ILS Rwy 32. Amdt. 1
* * * Effective December 25,1980:

San Francisco, CA-San Francisco Intl.. U1S
Rwy 19L, Amdt 16

Detroit. MI-Detroit Metropolitan-Wayne
County, US Rwy 3R. Amd 5
* * * Effective November 14, 1980:.

Galesburg. I,-Galesburg MunL ULS Rwy 2.
Amdt. 3
* * * Effective October 24,190:

Denton. 'X-Denton Muni. US Rwy 17,
Amdt. 2

5. By amending § 97.31 RADAR SIAPs
identified as follows:

* * * Effective January 8,1981:

Denver, CO-Arapahoe County, RADAR-I.
Amdt.9

Springfield. IL-Capital. RADAR-I. Amdt. 4

6. By amending § 97.33 RNAV SIAPs
Identified as follows:

* * * Effectivefanuary 8, 181:
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Denver, CO-Arapahos County ,RNAV Rwy.
28, Afhdt. 2

Denver, CO-Jeffco, RNAV Rwy 29RAmdL 6
Jacksonville, IL-Jacksonville Muni, RNAV

Rwy 31, Amdt. 3
Statesville, NC-Statesville Muni, RNAV

Rwy 2, Amdt. 2
(Seds. 307, 313(a), 601, 1110, Federal Aviation
Act of 1958 (49 U.S.C. 1348i 1354(a), 1421,
1510]; sec. 6(c), Department of Transportation
Act (49 U.S.C. 1655(c)); 14 CFR 11.49(b (3])

Note.-The FAA has determined that'this
document involves a regulation which is-not
significant under Executive Order 12044, as
implemented by-DOT Regulatory Policies and
Proceduies (44 FR 11034; February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not Warrant preparation of a
regulatory evaluation.

Issued in Washington, D.C., on November
21,1980.
John S. Kern,
Chief, Aircraft Programs Division.

Note.-The incorporation by reference in
the preceding document was approved by the.
Director of the Federal Register on May 12;
1969.
[FR Doe. 80-37048 Filed 114-. 8:4 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Office of the Secretary

15 CFR Part 4

Location of Freedomof information
Act Reference Facilities; Delegation of
Initial Denial Authority

AGENCY: Department of Commerce.
ACTION: Final rule.

SUMMARY:The Department of,
Commerce rgevises Appendices B and C
to its Freedom of Information Actrules.
Appendix B contains the names and
addresses of the Department's Freedom
of Information public facilities.
Appendix. C lists the officials authorized
to make initial ' denials for Freedom of
Information requests; The purpose of -
this revision is to reflect organizational
changes and address changes.
EFFECTIVE DATE: November 28, 1980.,.
FOR FURTHER INFORMATION CONTACT.
Mr. Donald S. Budowsky, U.S.
Department of Commerce, Office of
Organization andManagement Systems,
Washington,,DC. 20230, tele'phone (202)
377-4217.
SUPPLEMENTARY INFORMATION: Since
these revisions involve internal agency
procedures, the Administrative "
Procedure Act (5 U.S.C. 553) provisions

requiring notice of proposed rulemaking,
opportunity for public participation, and
delay in effective date are inapplicable.
Also, this.regulation isnot significant
under Executive Order 12044.

The types of revisions made to the
Department of Commerce Freedom of
Information Act rules, Appendices B and
C, include the following:

Throughout each appendix, the title of
the Industry and Trade Administration
is changed to the International Trade
Administration, and the title of t he
Office of Minority Business Enterprise is
changed to the Minority Business

,Development Agency. All references to
the United States Fire Administration
are deleted because that organization
has been transferred to the Federal
Emergency Management Agency.

Other revisions to Appendix B are
changes in address or telephone number
of the public referenc6 facilities of the
Office of the Secretary, Bureau of
Economic-Analysis, Ecoriomic
Development Administration,
International Trade Administration, and
the NationalTechnical Information
Service.

Other revisions to Appendix C reflect
organizational changes or the selection
of different officials with initial denial
authority in the following Departmental
components: Office of the Secretary,
Bureau of the Census, Bureau of
Industrial Economics, Economic
DevelopmentAdministration,
International Trade Administration,
National Oceanic and Atmospheric
Administration, National Technical
Information Service, National
Telecommunications and Information
Administration, and United States
Travel Service.

Incorporating these changes, 15 CFR
Part 4, Appendices B and C, are revised
to read as follows:

Appendix B-Freedom of Information Public
Facilities and Addresses For Requests For
Records

The following public reference facilities,
have been established within the Department
of Commerce (a) for the public inspection and
copying of materials of particular units of the
Department under 5 U.S.C. 552(a)(2) or
determined to be available for response to
requests made under 5 U.S.C. 552(a)(3); (b) for
furnishing information and otherwise
assisting the public concerning Departmental
operations under the Freedom of Information
Act;.and (c) as addresses, in some instances,
for the receipt and processing-of requests for
records under 5 U.S.C. 552(a)(3). Units having
separate mailing addresses are noted below.
Requests should be addressed to the unit
which the requester knows or has reason to
believe has possession or control or has
primary concern with the records sought.
Otherwise, requests should be addressed to'

the Central Reference and.Records Inspection
Facility.
Department of Commerce Freedom of

Information Central Reference and Records
Inspection Facility. Room 5317, Department
of Commerce Building, 14th Street between
Constitution Avenue andE I-W.,
Washington, D.C. 20230. 'iffone (20 )' 7-
4217. This facility serves the Office of t6N
Secretary of Commerce and all other unit&>-..
of the Department not identified below as
explained at Sec. 15 CFR 4.4(c) and (d)

Bureau of the Census, Freedom of
Information Request Control Desk, Room
2428,'Federal Building 3, Washington, D.C.
20233. Phone (301) 763-45202.

Bureau of Economic Analysis, Public
Reference Facility, 11th Floor. Tower
Building, 1401 K Street, NW., Washington,
D.C. Phone (202) 523-0505. Mailing address:
Bureau of Economic Analysis, Freedom of
Information Request Control Desk, Room
508, Tower Building, 1401 K Street, NW.,
Washington, D.C. 20230.

Economic Development Administration,
Freedom of Information Records Inspection
Facility, Room 7019, Department of
Commerce Building, 14th Street between
Congtitution Avenue and E Street, NW.,
Washington. D.C. 20230. Phone (202) 377-
5113. Mailing address of Regional EDA
Offices:

Atlantic Regional Office, EDA, U.S.
Department of Commerce, Freedom of
Information Request Control Desk, Federal
Reserve Bank Building, Room 600,105
North 7th Street, Philadelphia,
Pennsylvania 19106.

Southeastern Regional Office, EDA, U.S.
Department of Commerce, Freedom'of
Information Request Control Desk, Suite
700.1365 Peachtree Street, NE., Atlanta,
Georgia 30309.

Rocky Mountain Regional Office, EDA, U.S.
Department of Commerce, Freedom of
Information Request Control Desk, Suite
505, Title Building 909 17th Street, Denver,
Colorado 80202.

Midwestern Regional Office, EDA, U.S.
Department of Commerce, Freedom of
Information Request Control Desk, 175
West Jackson Boulevard, Suite A-10301
Chicago, Illinois 60004.

Western Regional Office, FDA, US.
Department of Commerce, Freedom of
Information Request Control Dlesk, 1700
Westlake North, Suite 500, Seattle,
Washington.98109.

Southwestern Regional Office, EDA, U,S.
Department of Commerce, Freedom of
Information Request Control Desk,
American Bank Tower, Suite 600, 221 West
Sixth Street; Austin, Texas 78701.

International Trade Administration, Freedom
of Information Records Inspection Facility,
Room 3102, Department of Commerce
Building, 14th Street between Constitution
Avenue and E Street, NW., Washington,
D.C. 20230. Phone (202) 377-4031,

Maritime Administration, Freedom of
Information Records Inspection Facility,
Room 3099-B, Department of Commerce
Building, 14th Street between Constitution
Avenue and E Street, NW., Washington,
D.C. 20230. Phone (202) 377-2188. Mailing
address: Maritime Administration,
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Freedom of Information Request Control
Desk. Secretary. Maritime Administration.
Room 3099-B. U.S. Department of
Commerce, Washington, D.C. 20230.

Minority Business Development
Administration, Freedom of Information
Office, Room 5OW, Department of
Commerce Building. 14th Street between
Constitution Avenue and E Street. NW.
Washington. D.C. 20M80. Phone (202) 377-
5641.

National Bureau of Standards. Freedom of
Information Records Inspection Facility.
Room E120, Administration Building.
Gaithersburg. Maryland. Phone (301) 921-
2425. Mailing address: National Bureau of
Standards, Freedom of Information Request
Control Desk. Room A1128, U.S.
Department of Commerce, Washington.
D.C. 20234 (Gaithersburg. Maryland).

National Oceanic and Atmospheric
Administration, Public Reference Facility,
Administrative Documentation Officer (AD
312), Room 324, Building 5. Washington
Science Center, 0010 Executive Boulevard.
Rockville, Maryland 20052. Phone (301)
443-619L.

National Technical Information Service,
Freedom of Information Records Inspection
Facility. 5285 Port Royal Road. Springfield.
Virginia 2216L Phone (703 487-43

National Telecommunications and
Information Administration. Freedom of
Information Request Control Desk, 1800 G
Street. NW., Washington, D.C. 20504. Phone
(20Z) 377-1ao0.

Patent and Trademark Office, Freedom of
Information Records Inspection Facility,
Room 1114 Building 3, Crystal Plaza.
Arlington. Virginia. Phone (703) 557-3525.
Mailing address: Patent and Trademark
Office, Freedom of Information Request
Control Desk, Box 50, Washington, D.C.
20231.

United States Travel Service, Freedom of
Information Request Control Desk. Room
1524, Department of Commerce Building
14th Street between Constitution and E
Street, NW., Washington. D.C. 20230. Phone
(202) .77-48

Appendix C-Official Authorized to Make
Initial Denials of Requests For Records

The following officials of the Department
have been delegated authority to initially
deny requests for records of their respective
units for which they are responsible. (The
listings are subject to change because of
organizational revisions or new delegations.
Accordingly, the Director, Office of
Organization and Management Systems is
specifically authorized to amend or revise
this Appendix from time to time in order to
reflect such changes.)

Office of the Secretory:.
Office of the Deputy Secretary-
Director, Office of Small and

Disadvantaged Business Utilization.
Office of the Associate Deputy Secretary:
Director, Office of Business iaison
Director, Office of Program Coordination
Dietor, Office of Regional Affairs
Director, Offlce of Regional Development;
Dtector. Office of Se and Loal

Government Assistance.

Office of Consumer Affairs: Director.
Office of Public Affairs: Director and

Deputy Director.
Office of the Assistant Secretaryfor

CotwressioiialAffairs.
Deputy Assistant Secrealry for

Congressional Affairs.
Office of the Asistant Secretary for

Pocy:
Deputy Assistant Secretary for Domestic

Economic Policy Coordination:
Deputy Assistant Secretary for Ocean.

Resource, and Scientific Policy Coordination;
Deputy Assistant Secretary for

International Policy Coordination.
Director, Office of Polk$ Planning and

Programs.
Office of Inspector General, Assistant

Inspector General for Auditing, Assistant
Inspector General for Investigations.

Office of the General Counsel. Deputy
General Counsel; Assistant General Counsel
for Administration.

Office of the Assistant S&-retaTy for
Productivity Technologyandhiotationm

Deputy Assistant Secretary for
Productivity. Technology, and Innovation

Office of the Chief Economist of he
Department of Commerce: D~putJ Chief
Economist.

Office of the AssistantSecrv!ark for
Administration:

Office of the Deputy Assistant Secretary
for Acquisitions. Grants. and Information
Management:

Office of Acquisition and Grants
Management: Director.

Office of Information Management.
Director.

Office of the Deputy Assistant Secretary
for Resources Management:

Office of Budget: Director.
Office of Civil Rights: Director,
Office of Financial Management: Director.
Office of Organization and Management

Systems:
Director, Deputy Director, Chiefs.

Emergency Planning and Coordination
Division. Information Policy Division.
Management Analysis Diiun.

Office of Personnel:
Director, Deputy Director Clii,-f, Medical

Division. Policy Officer, Pulik b'iff.
Office of Program Evaluation: Director.
Office of the Deputy Assistant Secretary

for Operations:
Office of Administrative Sr n ices. Director

and Deputy Director.
Office of Budget Operations: Director.
Office of Finance Operations- Director.
Office of Intelligence iason Director and

Deputy Director.
Office of investigations and Security-

Director and Deputy Director.
Office of Personnel Operations: Director.
Office of Publications, Director and Deputy

Director.
Bureau of Cnsms Associate Director for

Administration.
Bureau of omioc Analysis Deputy

Director.
Buwu of Ium.trial Economk.

Administrative OMer.
Bonoaik DokpimrtAdim inlfrItio:m

Director and Deputy Director Offlce of Public
Affairs.

Ihternational Trade Ad trotiora
Administration:
Director. Office of Management and

Systems.
Director, Office of Administrative Support.
Director. Office of Budget.
Director, Office of PersonneL
Director, Office of Public Affairs.
US. Commercial Service:
Deputy Assistant Secretary for the US.

Commercial Service.
Foreign Commercial Service:
Director General of the Foreign

Commercial Service.
Office of the Assistant Secretary for Trade

Development:
Director. Office of Export Promotion.
Director. Office of Export Marketing

Assistance.
Director, Office of Export Planning and

Ei aluation.
Director, Office of Country Marketing.
Director. Office of East-West Trade

Development.
Director, Office of East-West Country

Affairs.
Director, Office of East-West Policy and

Planning.
Office of the Assistant Secretary for

International Economic Policy.
Director, Office of Trade Policy.
Director, Office of Commodity Policy.
Director. Office of International Economic

Relations.
Director, Office of Foreign Investment in

the US.
Director, Office of International Finance

and Investment.
Director, Office of Textiles and Apparel.
Director, Office of Planning and Research.
Director, Office of International Sectoral

Policy.
Office of the Assistant Secretary for Trade

Administration:
Director. Office of Export Admin:stration.
Director, Office of Antiboycott Compliance.
Director, Office of Industrial Mobilization.
Deputy to the Deputy Assistant of

Secretary for Import Administration.
Director. Office of Investigations.
Director. Office of Policy.
Director, Office of Compliance.
Director, Statatory Import Programs Staff.
DireLtor, Foreign Trade Zones Staff.
Martitme Adhnistrotii: Secretary,

Maritime Administration.
Awority Bsines3 Developmet Agearc,-

Chief Counsel and Deputy Chief Counsel
Natlo-al B.,reau of Standards: Director of

Administrative and Information Systems.
Natio'nal Oceanic andAtmasp er.":

AdminislralZor;
Associate Administrator. Director of the

NOAA Corps.
Assistant Administrator for Policy and

Planning.
Assistant Administrator for Fisheries.
Assistant Administrator for Coastal Zone

Management.
Assistant Administrator for Research and

Development.
Director, Environmental Research

Laboraelres.
Director, Office of Marine Polution

Assesament.
Director. Offlce of Sea Grant
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Assistint Administrator for Oceanic and
Atmospheric Services.

Director, Environmental Data and
Information Service.

Director, National Ocean Survey.
Director, National Weather Service.
Director, Ocean Technology and

'Engineering Services.
Assistant Administrator for Management

and Budget.
Assistant Administrator for Satellites.
National Technical Information Service;

Associate Director, Financial and
Administrative Management; Chief,
Management and Organization Division.

National Telecommunications and
Information Administration: Chief Counsel.

Director, Office of International Affairs.
Directore Office of Administration.
Director, Office of Congressional and

Public Affairs.
Associate Administrator for

Telecommunications Applications.
Associate Administrator for Federal

Systems and Spectrum ManagemenL
Deputy Associate Administrator for

Federal Systems and Spectrum Management
Director, Government Communications.
Director, Spectrum Plans and Policies. _
Associate Administrator for Institute for

Telecommunication 8ciences.
Deputy Director, Institute for

Telecommunication Sciences.
Associate Adniinistrator for Policy

Analysis and Development.
Deputy Associate Administrator for Policy

Analysis and Development.
Director, Domestic Common Carrier

Industry and Market Structure Program.
Director, Broadcasting, Cable & Mobile

Radio Policy Program.
Director, Economic Assessment of

Spectrum Scarcity Program.
Director, International Policy Program.
Director, Information Policy.Program.
Patent and Trademark Office: Solicitor of

Patents, or in his absence the Deputy
Solicitor.

United States Travel Service: Director,
Office of Management and Administration;
Director, Office of Marketing and Field
Operations. I %

(5 U.S.C. 552, as amended by Pub. L. 94-409, 5
U.S.C. 553; 5 U.S.C. 301; Reorganization Plan
No. 5 of 1950)

. Dated: November 20, 1980.
Elsa A. Porter,
Assistant Secretary forAdministration.
IFR Doe. 80-36979 Filed 11-28, 8:45 aml
BILWNG CODE 3510-17-M

SECURITIES AND EXCHANGE

COMMISSION

17 CFR Part 240

(Release No. 34-17314; File No. S7-842]

Amendments to Rule 10a-1 Relating-to
Short Selling by Brokers and Dealers

AGENCY. Securities and Exchange
Commission.
ACTION: Final rule amendments.

SUMMARY: The Commission announces
the adoption of amendments to its rule
governing short sales in order to
eliminate a potential conflict between
that rule and its firm quotation rule. The
amendments modify the rule to (1)
permit a broker-dealer, under certain
specified circumstances, to effect short
sales of a security at a price equal to the
price associated with that broker-
dealer's most recently communicated
offer for thatsecurity, and (2) provide a
new definition of the term "third market
maker."
EFFECTIVE DATE: November 20, 1980
FOR FURTHER INFORMATION CONTACT.
Suzanne Brannan, (202) 272-2889, Room
391, regarding this release or questions
generally relating to market maker
obligations under Rule 10a-1, or Carlos
M. Morales, (202) 272-3103, Room 301,
regarding other aspects of Rule 10a-1,
including broker-dealers' and investors'
obligations under the Rule, Division of
Market Regulation, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange CommisSion
("SEC" or "Commission") today
announced the adoption of amendments
to Rule 10a-1 ("Rule")' under the
Securities Exchange Act of 1934
("Act"),' the Commission's
antimanipulative rule regulating short
sales.3 The amendments modify the Rule
to provide that a broker-dealer may
execute a short sale in a reported
security,4 under certain specified
circumstances, at a price equal to the
price associated with the offer he most
recently communicated pursuant to Rule

117 CFR 240.10a-1.
215 U.S.C. 78a etseq.
3Short selling has been the subject of

Commission regulation since 1938. See Securities
Exchange Act Release No. 13091, at 5 n.2,
(December 21, 1976]. 41 FR 56530, 56530 n.2. The
Commission consistently has stated that such
regulation should accomplish three objectives: (1) to
allow.relatively unrestricted short selling in,
advancing markets, (2) to prevent short selling at
successively lower prices, thus eliminating short-
selling as a tool for driving the market down. and (3)
to prevent short sellers from accelerating a
diclining market by exhausting all remaining bids
at one price level causing successively lower prices
to be established by long sellers. See Securities
Exchange Act Release No. 11468 (June 12. 1975), 40
FR 25443.

4Reported securities include (1) any common
stock, long term warrant or preferred stock
registered or admitted to unlisted trading privileges
on either the American ("Amex") or New York
("NYSE") Stock Exchanges; (2) any common stock,
long term warrant, or preferred stock registered on
any exchange or admitted to unlisted trading
privileges thereon which substantially meets either
Amex or NYSE original listing requirements and (3)
any right to acquire any of the securities described
in (1) and (2) which is traded on the same exchange
as such security. See Rule 1lAa3-1 under the Act,
17 CFR § 240.11Aa3-1,

IlAc1-I under the Act ("Quote Rule"),
The modifications are designed to
resolve a conflict between the "firmness
requirement" of the Quote Rule 0 and
Rule l0a-1. Specifically, situations have
arisen in the current trading
environment where a broker-dealer
must either "back away" from his
current quotation, thereby possibly
violating the Quote Rule, or execute an
orderand possibly violate Rule loa-1.1
In addition, the amendments provide a
new definition of the term "third market
maker." 8

1. Equalizing Exemptions

A. Introduction and Background
Rule 10a-1 generally provides that

short sales in reported securities may be
effected only on a plus tick (i.e., at a
price above the price at which the
immediately preceding last sale was
effected) or a zero-plus tick (i.e., at a
price equal to the last sale if the last
preceding transaction at a different.
price was at a lower price), established
by reference to the last sale price
reported from any market in the
consolidated system.9 However,
paragraph (e)(5) of the Rule, commonly
referred to as the "equalizing
exemption," provides an exception from
this general provision which allows a
market maker (i.e,, an exchange
specialist, registered exchange market
maker or third market maker) to effect
short sales for his own account at a
price equal to the last sale price

517 CFR 240.11Ac1-1. The Quota Rule requires all
national securities exchanges and associations to
establish and maintain procedures for collecting
from their members bids, offers and quotation sizes
with respect to securities reported In the
consolidated transaction reporting system
("consolidated system") and for making such bids,
offers and sizes available to quotation vendors, It
also requires that every exchange member and third
market maker promptly communicate to his
exchange or association, pursuant to procedures
established by the exchange or association, his bids,
offers, and quotation sizes. This Is referred to as the
"mandatory participation requirement" of the Quota
Rule. -

$The Quote Rule requires that, subject to certain
exceptions, the broker or dealer ro3ponslbIe for
communicating a quotation shall be obligated to
execute any order to buy or sell presented to him,
other than an odd-lot order, at a price comprising
the responsible broker or dealer's published bid or
offer in any amount up to his published quotation
size. This is referred to as the "firmness
requirement" of the Quote Rule.

7See text accompanying notes 11-14, infra.
$See tet accompanying notes 23-20, infra.
9Rule lOa-(a(l). In addition, the Rule permits an

exchange to elect to have the permissibility of short
sales in reported securities determined by reference
to the last sale on that exchange rather than by
reference to the last sale reported in the
consolidated system. Rule lOa-l(a)(2). To date, only
the Amex and NYSE have made such elections, Soe
Securities Exchange Act Release Nos. 12201 (March
12.1976), 41 FR 11907, and 12357 (April 21. 1970). 41
FR 17033.
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reported in the consolidated system
regardless of whether that sale was on a
zero-plus tick.10

The exception provided by paragraph
(e)(5) of the Rule permitted market
makers to effect short sales on a zero-
minus tick, but did not permit short
sales, either as dealer or agent, at a
price lower than the last sale reported in
the consolidated system (i.e., on a minus
tick). As a result, there was a potential
conflict between the operation of Rule
lOa-1 and the "firmness requirement" of
the Quote Rule 1 in situations where
execution of an offer by a particular
broker or dealer would be rendered
unlawful because of a subsequent trade-
through even though the offer had been
at a price permitted under Rule loa-1 at
the time when that broker or dealer had
communicated it to his exchange or
association for inclusion in the
consolidated quotation system.

The following example illustrates the
potential conflict: Assume that a market
maker who currently has a short
position in XYZ stock communicates an
offer which, if executed against at that
time, would be in compliance with Rule
10a-1, e~g., at a price of 20 when the
last sale reported in the consolidated
system is also 20%. Furthermore.
assume that there is a "trade-through" 1

2

of the market maker's offer on another
market center which causes an up-tick
to be reported in the consolidated
system at 20V . Finally, assume that a
buy order is sent to the market maker
after the trade-through at 20% has been
reported. Under these circumstances, in
order to ensure compliance with Rule
10a-1, the market maker must refuse to
execute the order at his offer of 20
because doing so would result in a short
sale being effected on an impermissible
minus tick (ie., at a price below the
price at which the immediately
preceding last sale was effected). In
refusing to effect the trade, however, he
would arguably violate the "firmness
requirement" of the Quote Rule. In
addition, when a market maker "hacks
away" from an order, he would, in
effect, be revealing that he bad a short

,'Rule 1a-l{e)X5l. An exchange my. hoae~er,
prohibit use of the equalizng exemption by its
registered specialists and market m.nkers. To date.
only the NYSE has done so.

117 CFR 240.lAcl-lc2}.
'"The term "trade-tkm "W generally refers to tle

execution of an order is one market center at a
price inferior to that beisg displayed by another
market center, It should be noted that. with respect
to trade-through. efected on market centers linked
through the Intermarket Trading System (trrS" the
Commissio has taken the position that smch trade-
througha constitute "unacceptable behavior."
Moreover. the Commission has directed the ITS
participants to take prompt action to resolve the
trade-through problem. See Securities Exchange Act
Release No. 15071 (March 2L 1979), 44 FR 203M.

position in the security, thus making it
more difficult to liquidate that position
at favorable prices.

In order to resolve the conflict
between the requirements of Rules 1a-
I and 11Ac1-1,13 the Commission
proposed an amendment to paragraph
(e) of Rule i0a-1. The amendment would
permit a market maker to effect short
sales of a security at a price equal to the
price associated with the market
maker's most recent offer for that
security communicated pursuant to the
Quote Rule, if the price associated with
that offer, when communicated, was
equal to or greater than the last sale for
such security reported in the
consolidated system.'

In response to the Proposal Release,
the Commission received comments
from three exchanges, the NASD, Merrill
Lynch, Pierce, Fenner & Smith, Inc.
("ML"), the American Bar Association
("ABA" and the Securities Industry
Association ("SIA").' All of the
commentators were generally in support
of the proposed amendment. For
example, the NYSE stated:

The [NYSE supports the proposed
amendment to the equalizing exemption in
the short sale rule as a further step designed
to resolve trade.through related problems.
Moreover, we concur that as a general matter

"This cooflict doe not currently exist with
respect to short sales effected o the NYSE becaose,
"a noted sbe. * nots 9 and i, sqm. this
exchange uses only last sale reports fror its own
market to measme mnph-nce with Rale wa-t and
therefore would not be affected by tracdethroughs
effecAd ia other Markts

"Securtijes Exckan Act ReleaseNo I&~M 110'
& 19 60o {Proposal Relese"). 4 C 4"10. It is the
Commls as umderstandmug that such an
amendment also would ensure that the Natioral
Assoiatig of Securme Dealers' t"NASU")
NASDAQ System. which is presentl being
upgraded and enhanced to include an automated
execution facility, could be operated in coniplance
with Rule los-L The ech .nced NASDAQ S)stem is
expected to begi operation, on a pilot baist, in the
near future,

"Letter from Warren F Gnenptbe~rr,
Chairman. Federal Regulatn of Securt'es
Committee. and John X lfn,. Chiarmari_
Subcommittee on Securities Markets ind V.4i t
Regulation. Section of Corporaton. Lankir. and
Business Law. ABA, to Gevrge A. Fazunnions.
Secretary, SEC. dated September 15, 19W 1'ABA
Letler'l. letter from William A. ScILrr- er, resi k-1,
ML to George A Fitzsinmons, Seet&1*. SEC,
dated August 25.1900 t's1Z5180 ML Leter I. letter
from Allan A Brrzer. Vice Pros, ILPf- %irkeI
Regulation. Midwest Stok E\s'rge, fru. t-tsl: 1,
to George A Fitzsimmons, Se,:e'ary SEC dated
September 10. 1980 1MSE Lelte-', I-ler fr:n
Cordon S. Mackin, President NADP, to Ge,.rt;- A,
Fit simmons. Secretary, SEC_ dafird Au~gst 5.. 1960
("NASD Letter". letter fiom Chiogl s F, in .n. r2st
Vice Presldent. Equities Dais ,'r Pactrf Sl'ok
Exchai ge. Inc (-PSE'). to George A Fitaz$ Jirt s
Secretary. SEC, dated September a.1980 f PSE
Letter r letter from Joseph Ml.aughhn, ChairmAn,
Federal Regulation Committee, SL*1. to George A.
Fitzsimmons, Secretary. SEC, dated Aiigutt 2; 1980
{"SIA Letter-}. These comments are intamned in the
Commission7s Public File No. $-24

the exemption should not present the
potential for manipulative abuse that the rule
was designed to preventY

However, several commentators
indicated that the proposed amendment
did not go far enough in addressing
problems created by the Quote Rule and
suggested that the proposed exemption
be extended to non-market maker
orders. 1 Specifically, these
commentators noted that, in addition to
orders for their own accomit, specialists
and other floor members also represent.
often as part of their displayed
quotations, orders of other market
participants (e.g., public agency orders
or proprietary orders of non-market
makers) which also might be ineligible
for execution under Rule 10a-I following
a trade-through in another market. 5

Accordingly, these commentators
suggested that Rule iOa-1 should be
further amended to allow such orders to
be executed if they were otherwise in
compliance with Rule 10a-I at the time
they were communicated by a
responsible broker or dealer pursuant to
the Quote Rule. In addition, ML
proposed that the Rule be further
modified to permit what it termed
"passive" short selling, i.e., to permit
any market maker to lower its current
offer and execute orders at that price
even if the execution were to result in a
trade on a minus tick without a trade-
through.1' ML contended that this
proposed revision would narrow
spreads and whancie competition

"NYSE Letter, id at 2. The NYSE also Rad th
it would be appronia, I self-rgulatory
organizations to monitor trading activity pursuant to
the amendmient. Id

"ABA Letter, supm note n- at MISE Letter
s :a note 15. at 2 and PSE Letter, s-ma note 11 a!

19The PSE il~stnited its coc:em wth the
folbiing hpo'!hetica1:

A PSE pecaLst who i sSX Zstock qucts
an offer for U00 shares at MO% at a time when the
last sale repirted in the conadated system was
each that the cffer, if exect;ed at that time. would
be in cump!.ance with Rule i3a-L This offez f.r
1.000 s5rea comsts of 300 sa!:es cff;red by the
speclaLlst. a 400 share himt -der ln the speciahit's
book, ard an offer from the crowd at the specialist's
puist for 300 shares, all at 2,2 i A "L-ade-throug.' cf
this offer occi.-s on anLt:h ex: .arge and an up-
ti k Is reported in the cons, iieie, system at zozi.
A by order foc 0I0 shares3 at 2 is then sent to
PSE-after the t&d-through a* 20!e is reported.
Under the current statemrE: c! the exempj on
pro'. 13n of the proposed ien. it would
seem that Liling the cmp'-:e c -er for 000 shares
Is not permssib'e. since t e exempticn by its termn
ap;' _s orly to a sale by a in..ket iraker for its cwu

PSE U'! s." mrnote 77. c L
"8125!80 MI. Le'ter, s_5 .;2:ze 23. at 1-7. %I.

pre.io.sly had raised its 1:eoy:2z lnr c,-ncnh
with the Commissions p:oposed Rule to designate
natonal market system secates. See letter from
William A. Scmreyer, Pre -- 2 2t %9. to Geo.ge A.
Fitzsimmons, Seaetary SEC- dated August15 197.
contained In Public File No. S7-787.

79019
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between market makers who are long
and those who are short.

B. Discussion
After analyzing these comments, the

Commissiorf has-determined to adopt
the proposed amendment modified to
permit non-market maker orders to be'.executed following trade-throughs.
Specifically, in addition to amending
paragraph (e](5) to permit market
makers to execute transactions at their
offer following a trade-through, the
Commission has addedparagraph
(e)(11) to Rule 10a-1 which provides, in
substance, that a broker-dealer may
effect a short sale at a price equal to the
price associated with his most recently
communicated offer up to the size of
that offer 2so long as the offer was at a
price which, when communicated, was
permissible under Rule 10a-!. 21 In light
of the fact that executions pursuant to
these new exemptions would occur
almost exclusively as the result of trade-
throughs, the Commission does not
believe that these amendments provide
an opportunity for the type of
manipulation the Rule was designed to
prevent.22

2*The Commission has determined to limit the
scope of the non-market maker exception to the size
of the broker or dealer's displayed offer because the
need for the exception only-arises to the extent that
the broker or dealer's obligations under the Quote
Rule may conflict with Rule 10a-i. Because the
firmness requirement of the Quote Rule only applies
to a broker or dealer's displayed offer, it appears
appropriate to limit the exception to the size of such
displayed offer. A similar limitation has not been -
Included for market maker trading pursuant to the
equalizing exception because that exception, itself,
would allow a market maker to continue to offer
stock at the last sale price reported In the
consolidated system following any completed
transaction.

11 Of course, executions pursuant to new
paragraph (e)ll) for the account of a non-market
maker member of an exchange must also comply
with Section 11(a) of the Act, which regulates
proprietary transactions by exchange members.

"The Commission also notes two related
matters. First, while the Commission's action today
resolves the conflict, occasioned by the occurrence
of trade-throughs, between Rules 10a-1 and 1hAc-
1, the Commission continues to believe that trade-
throughs are Inconsistent with the goals and

.objectives of a national market system. Thus, the
Commission welcomes the NYSE's efforts to
"continue to reduce the problem... .: NYSE Letter.
supra note 15, at 1. In this connection, the
Commission notes that the ITS Operating
Committee has created a Rules Subcommittee
authorized to draft rules, which would be adopted
by each ITS participant, addressing the trade-
through problem. The Commission is encouraged by
these developments and would urge the ITS
participants to resolve the trade-through issue
themselves. However, if significant progress is not
made within the next few months on the adoption of
self-regulatory rules which would have the effect of
substantially eliminating trade-throughs dnd
creating adequate remedies for persons
disadvantaged by trade-thrisghs, the Commission
remains prepared to take direct regulatory action.
on its own initiative, to address the trade-through
problem.

Second, in the Proposal Release (supra note 14, at
0 n.11. 45 FR at 47159 n.11) the Commission noted its

With respect to the ML proposal, the
Commission recognizes that by limiting
the application of the amendments to
trade-through situations, market makers
who have flat or short positions may
often be limited in their ability to
compete with market makers with long
positions. However, the Commissioi is
particularly concerned that such a
revision also might substantially
increase the opportuhities for market
makers to manipulate the-price of a
security. The Commission is particularly
concerned that, with respect to
securities for which the spreads may be
a of a point or greater, the proposed
revision might eliminate most practical
restraints on short selling by market
makers. As a result, the Commission
believes it Would be inappropriate, in
view of the potential for manipulative
abuse, to adopt ML's proposed revision
at this time.

II. Definition of the Term Third Market
Maker.

In addition to revising the equalizing
exemption, the Commission also
proposed a new definition of- the term
"third market maker." At present, the
term "third market maker" is limited-to
those over-the-counter dealers 23 who
have filed notice of their exempt credit
status on-Form X-17A-16(1) under the
Act.24 Because this definition restricts

concern that by amending Rule 1Oa-1 the
Commission might reduce the incentives for third
market makers to update their quotations. In this
regard, the Commission reaffirmed its view "that
such behavior raises serious questions under the
Quote Rule, which requires responsible brokers and
dealers to 'promptly communicate' their bids, offers
and quotations sizes." The Commission expects the
NASD to continue to pursue a comprehensive
program to ensure third market maker compliance
with the Quote Rule. Therefore, It does not appear
necessary to defer adoption of the Rule Oa-1
amendments due to concerns regarding compliance
with Quote Rule. Cf. SIA Letter. supra note 15, at 2
("Effective self-regulatory action [should bel * *
sufficient to preserve the quality of quotations.").

2See Rule 1Oa-l(e[3), (e)(4) and (e(5). -
2417 CFR 249.631. Form X-17A-16() incorporates

by ieference the definition of theterm "third market
maker" contained in Rule 17a-16(c) under the Act.
17 CFR § 240.17a-16(c). That Rule defines the tem
"Qualified Third Market Maker" to mean:

[Al dealer who is subject to and is in compliance
with Rule 15c3-1 (or is subject to and in compliance
with the capital rules of an exchange of which he is
a member if the members thereof are exempt from
Rule 15c3-1 by subparagraph (b)(2) thereof) and
who has and maintains mimimum net capital as
defined in Rule 15c3-1 (or In such capital rules of
such exchange) of $100,000 plus $20,000 for each
security in excess-of five in respect of which he has
filed and not withdrawn that notice onForm X-
17A-16([) (except that he shall not be required to
have such net capital or more than $500,000 to be a
Qualified Third Market Maker'under the provisions
of this rule); and who. except-when such activity is
unlawful, meets eli of the following conditions with
respect to such security: (1) he furnishes bona fide.
competitive bid and offer quotations at all times to
other brokers or dealers on request; [2} he is ready,

the availability of exceptions to Rule
10a-- in aircumstances which do not
appear to raise any manipulative
concerns, the Commission proposed to
revise the definition to base It, in large
part, on the definition provided in the
Quote Rule.23 In so doing, the
Commission noted that, In light of the
mandatory participation requirement of
the Quote Rule, the exceptions
contained in paragraphs (e)(3), (e)(4) and
(e)(5) of Rule 10a-1 would be available,
with respect to short sales of reported
securities, only If an over-the-counter
dealer communicates quotations for
such a reported security to the NASD
pursuant to the Quote Rule. 2

All of the commentators who
discussed the proposed definition
supported the new definition. 21 The ABA
believed that by "eliminat[ing] the
indirect regulatory constraints on the
activities of third market makers
currently imposed by the existing
exemption * * * the proposea
amendment will provide an enhanced
opportunity for third market markets to
compete in a national market system
environment * * *." 21In addition, the
SIA "specifically agree[d] with the
Commission that a dealer's short sales
of a reported security should be eligible
for the exemptions from Rule 10a-1
applicable to transactions by, third
market makers only if the dealer
communicates quotations for that
security in accordance with Rule
bbAcl-t." 29In light of these comments
and the absence of any significant

willing and able to effect transactions for his own
account In reasonable amounts, and it his quoted
prices with other brokers and dealers: and (a) he
has a reasonable average rate of Inventory turnovet
In such security,

nRule llAcl-(a)(1) defines the term "third
market maker" to mean:

[Ajny broker or dealer who holds himself-out -s
being willing to buy and sell a reported security for
his own account on a regular and'contlnuous basis
otherwise than on a national securities exchange in
amounts of less than block size (including any such
person who also represents, as agent, orders to buy
or sell reported securities on behalf of any other
person and communicates bids and offers to a
national securities association * pursuant to
this section on behalf of such other persons as well
as for his own account).

"See Proposal release. supra note 14. at 7 n.13, 45
FR at 47160 n.13. Briefly, those exceptions
contemplate, In addition to the equalizing
exemption, short sales by a third market maker to
offset odd-lot orders by customers oi to liquidate a
long position which Is less than a round lot,
provided such sale does not change the position of
such market maker by more than one unit of
trading.

2See ABA Letter, supra note 15. at 2-3; 0/25/a,0
ML Letter. supra note 15. at 3; NASD Letter. supra
note 15, at 1; and S1A Letter, supra note 15. at 2.29ABA Letter, supra note 15, at 2-3.

2SIA Letter, supra note 15. at 2. As Indicated In
note 6 supra, all third market makers in reported
securities are currently required to make their bids

Footnotes continued on next pagO
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manipulative concerns, the Commission
has determined to adopt the new
definition of the term "third market
maker" as proposed.M

fl. Effects on Competition

Section 23(a)(2) of the Act requires the
Commission, in taking regulatory action
under the Act, to consider the
anticompetitive effects of such
regulation and to balance any
anticompetitive impacts against the
regulatory benefits gained in terms of
furthering the purposes of the Act.

While there was limited commentary
on the relationship between the
amendments and competition, the ABA
stated its belief that the amendments, in
part, will provide an enhanced
opportunity for third market makers to
compete in a national market system
environment and the MSE supported the
amendments, in part, on the grounds
that it would further the continuing
development of a competitive national
market system. Moreover, no adverse
comments were received indicating that
the amendments might burden
competition. Given the goal of the
amendments to allow persons to comply
more effcti'vely with both the Quote
Rule aDl Rule Loe-1, the Commission
finds that the amendments do not
impose a burden on competition which
is neither necessary nor appropriate in
furtherance of the purposes of the Act.

IV. Procedural Matters

Section 553 of the Administrative
Procedure Act ("APA") permits an
agency rule to be made effective in less
than 30 days after publication of the rule
in the Federal Register where (1) the
adopted rule grants or recognizes an
exemption or relieves a restriction, or (2)
the agency for good cause, determines to
adopt a rule with a more immediate
effective date and publishes its reasons
for so finding.31 On both of these bases,
the Commission has determined to
adopt the amendments to Rule 10a-1
with an effective date of November 20,
1980. First, the amendments to Rule 10a-
1 expand the availability of the
equalizing exemption and the number of

Pootnotes continued from last page
and offers for such securities available to the NASD
on a current basis in aooordance with the provision
of the Quote Rule.

3 As adopted. the tm -hird markt maker', for
purposes of Rule we-I. shall mean. any dealer who.
with respect to a particular security, holds itself out
as being willing to buy and sell such security for its
own account on a regular and continuous bask
otherwise than on an exchange in amounts of es
than block size and who has filed a report for such
security on Form X-17A-- ) [17 CPR J Z40.17(t)].

Rule iO-imez}). Form X-17A-S(i) reqires
postcard notification of activity in a particular
security.

215 U.S.C. 553(d)(1). (3) (1977).

third market makers who may qualify
for various other exceptions to the Rule.
Second, the Commission has determined
that good cause exists to conclude that
the amendments should be effective
immediately because they will rewolve a
potential regulatory conflict which might
otherwise cause certain market makers
to violate inadvertently a Commission
rule.3 2 Thus, the amendments further the
public interest, the protection of
investors, and the maintenance of fair
and orderly markets. The amendments,
therefore, will be effective immediately.

V. Statutory Basis and Text of Rule
The Securities and Exchange

Commission hereby amends Title 17,
Chapter IL of the Code of Federal
Regulations, pursuant to its authority
under the Securities Exchange Act of
1934 3 and particularly Sections 2 3, 6,
9, 10, 1A. 15, 15A. 17 dnd 23 " thereof,
by amending paragraphs (el(3), (e)[4),
(e)[5), (e)(9) and teJ(10) 3 of J 240.10a-1
and adding paragraphs (e)4h1) and
(e)(12) to read as follows,

PART 240--GENERAL RULES AND
REGULATI' N, SECURITIES
EXCHANGE ACT OF 1934,

§ 240.10&-l Stirt stfs,

{e) * *

(3) Any sale by an odd-lot dealer on
an exchange with which it is registered
for such security, or any over-the-
counter sale by a third market maker to
offset odd-lot orders of customers;

(4) Any sale by an odd-lot dealer on
an exchange with which it is registered

-"In t" conmacito. the Comzruialoo would note
that the NASD antcipate that its enhanced
NASDAQ system may be operational, on a pilot
basis, m the near future. Thus. once that system is
functioning. market makers would be sobthct to the
possibility of automatic executions whick as noted
above, might violate Rule 1O6-1 See note 14. srm

"15 U.&C, 7a etseq, as amecJed bPb LN.
W429 (junet 4. 1325),

15 U.SC 7Sb. 7$,r , jI- 78 77K7c-I, 78o. 7M-3,
78q and 79w.

X The changes (o paragraphas (ej(2) and (e)(101ar
nonsubtantive and evolve deleting 0e connectivt
conjunction "or" from p ragrph (e),O) and inserting
it at the and of paregapk [eXI). In addition, the
Commission has revised t klng"go of the
equalizing exemption generally to cofrm t with
prior CAmmissIon Interpretatlons and the secunt
industry's common umderstanding of the exemption
by adding the plu- "r@ar way" to paragaphs
(e)(Sm(l), [(esko and (ehi) of the Rule. Ttai
revisions make clear that the equalizing exemtpton
generally and the amendments adopted today could
not be invoked based on a lost sale report ofa
transaction other "at reular way (ej. a cash sale)
because such transactiona are often at prices which
may differ sinflcantJy from the Vneral regular
way market fora security. The Commiss on fleds, In
acoordance with the APA.$ U.C. J 54(bXSXEJB,
that bacaua tAe reyisio, s only clardy the
Commissionai prior interpretation of Rule 10a-1,
good cause exists to conclude that notice and public
proceeinpa are not necessary.

for such security, or any over-the-
counter sale by a third market maker to
liquidate a long position which is less
than a round lot, provided such sale
does not change the position of such
odd-lot dealer or such market maker by
more than the unit of trading;

(5J Any sale of a security covered by
paragraph (a) of this section (except a
sale to a stabilizing bid complying with
§ 240 10b-7) by a regis!ered specialist or
registered exchange market maker for
its own account on any exchange with
which it Is registered for such security,
or by a third market maker for its own
account over-the-counter,

(i) Effected at a price equal to or
above the last sale, regular way,
reported for such security pursuant to an
effective transaction reporting plan; or

(ii) Effected at a price equal to the
most recent offer communicated for the
security by such registered specialist,
registered exchange market maker or
third market maker to an exchange or a
national securities association
("association") pursuant to § 240.1lAcl-
1, If such offer, when communicated,
was equal to or above the last sale,
regular way, reported for such security
pursuant to an effective transaction
reporting plan;

Provided, howerer, That any
exchange, by rule, may prohibit its
registered specialist and registered
exchange market makers from availing
themselves of the exemption afforded by
this paragraph (e](5) if that exchange
determines that such action is necessary
or appropriate in its market in the public
interest or for the protection of
investors;

(9) Any sale of a security registered
on, or admitted to unlisted trading
privileges on, a national securities
exchange effected in accordance with a
special offering plan declared effective
by the Commission pursuant to
paragraph (d) of I 240.10b-2

(10) Any sale by an underwriter, or
any member of a syndicate or group
participating in the distribution of a
security. in connection with an over-
allotment of securities, or any lay-off
sale by such a person in connection with
a distribution of securities through rights
pursuant to § 240.l0b-8 or a standby
underwriting commitment; or

(11) Any sale of a security covered by
paragraph (a) of this section (except a
sale to a stabilizing bid complying with
I 240.10b-7) by any broker or dealer, for
his own account or for the account of
any other person, effected at a price
equal to the most recent offer
communicated by such broker or dealer
to an exchange or association pursuant
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to § 240.11Aci-1 in an amount less than
or equal to the .quotation size associated
with such offer, if such offer, when
communicated, was (i) above the price
at which the last sale, regular way, for
such security was reported pursuant to
an effective transaction reporting plan;
or (ii) at such last sale price, if such last
sale price is above the next preceding
different price at which a sale of such
security, regular way, was reported
pursuant to an effective transaction
reporting plan.

(12] For the purposes of paragraph
(e)(8) of this section, a depositary
receipt of a security shall be deemed to
be the same security as the security
represented by. such receipt. For the
purposes of paragraphs (e) (3), (4] and
(5) of this section, the term "third market
maker" shall mean any dealer who, with
respect to a particular security, holds
itself out as being willing to buy and sell
such security for its own account.on a
regular and continuous basislotherwise
than on an exchange in amounts of less
than block size and hho has filed.a
report for such security on Form-X-17A-
9(1] [§ 249.917(1] of this chapter].
it * * * *

-(Secs. 2, 3, 6, 9,10,15,,17 and 23, Pub. L. No.
78-291, 48 Stat. 881, 882, 885, 889, 891, 895, 897
and 901, as amended by secs. 2, 3, 4, 11,14
and 18, Pub. L No. 94-29, 89 Stat. 97,104, 121,
137 and 155 (15 U.S.C. §§.78b, 78c,78f, 78i,
78j, 78o, 78q, and 78w); Sec. 15A, as added by
sec. 1, Pub. L. No. 75-719, 52 Stat. 1070, as
amended by sec. 12, Pub. L. No. 94-29, 69
Stat. 127 (15 U.S.C. § 78o-3); Sec. 11A, as
added by sec. 7, Pub. L. No. 94-29, 89 Stat, 111
(15 U.S.C. § 78k-1))

By the Commission.
George A. Fitzsimmons,
Secretary.
November 20, 1980.
FR DOeC. 00-37106 Filed 11-26-80; &45 am]
DILLNG CODE 80t0-01-M

17 CFR Part 250

[Release No. 35-21797; File No. S7-847]

Rule To Exempt Certain Nonutility
Subsidiaries and Affiliates Under the
Public Utility Holding Company Act of
1935

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Commission is adopting
Rule 16 under the Public Utility Holding
Company Act of 1935 ("Act") to exempt
a subsidiary or an affiliate of a
registered holding company, primarily
engaged in the production, manufgcture,
trans~nission or storage of gas, from the
duties, llabilities and obligations

imposed under the Act on "subsidiary
companies" or "affiliates" if no more
than 50% of the voting securities of or
other voting interests in such subsidiary
or affiliate are owned, directly or
indirectly, by one or more registered
holding companies. The rule also
exempts affiliates of the exempted
subsidiary or affiliate.

The exemption is intended to
eliminate an impediment to participation
by gas utility systems of registered
holding companies under the Act in joint
ventures or projects with others not
subject to the Act for the purpose of
proiriding non-utility facilities necessary
or appropriate to the business of the
registered holding company by
exempting th& joint venture or project
company, whether a corporation or
partnership, and its affiliates, from the
regulatory provisions of the Act.
EFFECTIVE OATE: N6vember 28, 1980.
FOR FURT'IER INFORMATION CONTACT.
Aaron Levy, Director, or Grant Guthrie,
Associate Director, Division of
Corporate Regulation, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549,
(202] 523-5691 or 523-5156.
SUPPLEMENTARY INFORMATION' The
Commission today announced the
adoption of Rule 16 pursuant to Section
3(d) of the Act to exempt certain non-
utility ventures or projects from the
provisions of the Act that might
otherwise apply to such project
.companies as "subsidiary. companies" or"affiliates" of registered holding
companies. The exemption-is intended
to facilitate-participation by registered
holding companies in such ventures
provided that no more than 50% of the
voting interests in the project company
are owned by one or more registered
holding companies.

Section 2(a)(7) of the Act defines a
"holding company" as any company
which owns 10% or more of the voting
securities of a "public utility company,"
which, as defined in Section 2(a](5),
includes an "electric utility company"
defined in Section 2(a)(3) or a "gas
utility company" defined in Section
2(a)(4). A "gas utility company," as
therein defined, is a company engaged
in the retail distribution of natural or
manufactured gas. Companies-engaged
in the manufacture or production of gas,
or its transmission, are not gas utility
companies within the meaning of
Section 2(a)(4), and the owners of such
compahies are not "holding companies."
The statutory definition of an "electric
utility company," on the other hand,
includes generation and transmission of
electric energy, as well as its retail
distribution. Hence a company ihich

-owns 10% or more of the voting
securities of a company engaged In the
generation or transmission of electric
energy is a holding company as defined
in Section 2(a)(7). In terms of the Act,
there is a fundamental difference
between what constitutes a gas utility
system and an electric utility system.

Two applications under the Act,
pending before the Commission, relate
to joint projects, one for the construction
of a plant to manufacture synthetic gas,
the other for the construction of major
new pipelines.3 Each Is intended to
provide gas to multiple pipeline systems
from heretofore unavailable sources for
resale in existing markets. These
projects have been organized as joint
ventures or project companies which
will own and operate the facilities In
question. The recent passage of the
Energy Security Act of 1980 (P.L, 96-
294], Title I of which is directed to
promoting the development of a
synthetic fuels industry in the United
States, and other developments In tho
industry suggest that this kind of joint
venture may be the prototype for other
similar projects.

There are currently three gas utility
holding company systems registered
under the Act, two of whjch also own
major gas transmission subsidiaries. 2

The three systems represent about 81/2%
of the total gas industry, counting both
pipelines and retail distribution systems,
Significant joint ventures of the kind
described above will involve principally
pipeline or production or other energy
companies that are non-utilities and are
not member companies of registered
holding companies. The regulatory
requirements of the Act would not apply
to them or the project company, a non-
utility, in which they may join, unless a
participating member is a registered
holding company or a subsidiary
company thereof.

Rule 16 was published for comment on
August 21, 1980, in HCAR No. 21685 (45
FR 57486, August 28, 1980). Seven letters
of comment were submitted, all favoring
the objective of the rule and suggesting
amendments. Rule 16 as adopted
includes in part some changes In light of
the comments and has been clarified in
other respects. "

The regulatory provisions of the Act
apply to a registered holding company
and to each of its subsidiaries, whether
utility companies or not. Section

'Columbia Gas System, Inc., application pending
in File No. 70-0419 and Columbia Gas System Inc.,
HCAR No. 21771 (October 31, 1980).

2There are also three registered holding
companies which are predominantly, by far. electric
utility systems but which to some or minor extent
Include utility facilities for retail distribution of
natural gas.
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2(a)(8)(A) defines a "subsidiary
company" as any company 10% of
whose voting securities are owned by
another company. Accordingly. if a
group of companies undertakes a non-
utility project, such as construction of a
pipeline or a synthetic fuel facility, the
project company would be subject to
regulation under the Act, including
Section 7 that governs securities issues,
if the registered holding company
acquired 10% or more of its voting
securities. Further, Section 2(a)(11)
defines an "affiliate" of a company to
include in subparagraph (B) any
company if 5% or more of its voting
securities are owned, directly or
indirectly, by such company. There are
several provisions of the Act that relate
to affiliates of a registered holding
company or a subsidiary thereof, such
as, for example, Sections 12(f), 13(e) and
15(b).

In view of these statutory
consequences, a registered holding
company might find it difficult to attract
potential co-venturers, to join it in a
venture which without the participation
of the registered holding company,
neither the joint venture nor the other
participants would be subject to the Act
at all. Rule 16 is meant to eliminate this
impediment or disadvantage for the
benefit of a registered holding company
system. The Commission does not
perceive the exemption under Rule 16 as
contrary to the purposes of the Act
when 50% or more of the joint venture or
project company is owned, through its
voting securities, by participating
companies to whom the Act does not
apply. Subsection (a)(2) of the rule
expressly specifies that no more than
50% of the voting securities shall be
owned or controlled, directly or
indirectly, Ly one or more registered
holding companies. If such ownership
exceeds this percentage, the project
company is deemed to be part of the
regulated system or systems and subject
to the requirements of the Act like any
other subsidiary or affiliate of a
registered holding company.

Rule 16. as published for comment
(HCAR No. 21685). proposed to exempt
the project company from "the
obligations, duties or liabilities"
imposed upon it as a subsidiary
company. That is not the full exemption
Rule 18 intended to provide. So drafted.
Rule 16 left an unintended question that
the rule should answer explicitly. It
should be understood that the
exemption as a subsidiary would be
sufficient to include such company's
lesser obligations as an "affiliate." But
to a literal reader, Rule 16 as published
might have suggested that a project

company, though exempt as a subsidiary
defined in Section 2(a)(8)(A). would still
remain an affiliate under Section
2(a)(11)(B) and be subject to the
requirements the Act imposes upon an
affiliate of a registered holding
company. Rule 16, as adopted, clarifies
that the exemption, as Section 3(d)
permits, extends to such company as an
affiliate as well.

Some of the comment letters suggest
that the Rule 16. as proposed, was not
complete in another respect. Such
commentators state that. although the
rule. as proposed. would exempt the
project company from the duties and
obligations as a subsidiary of a
registered holding company, the project
company would continue and remain, by
definition, a subsidiary thereof as
defined in Section 2(a)8)(A). As a
consequence, those commentators state.
any of the participants who own 5% or
more of the voting stock of the project
company, or even a director or an
officer. would be affiliates of a
subsidiary of a registered holding
company and thus subject to the
provisions of the Act that would apply
to affiliates. Thus, these commentators
recommend that Rule 16 be amended to
state that any company exempted by the
rule shall not be deemed to be a
subsidiary company under any
provisions of the Act.

We do not believe the regulatory
requirements of the Act-as
distinguished from the bare
definitions-would apply to affiliates of
a project company when the project
company is exempt from regulation
under the Act as a subsidiary or
affiliate, and therefore we are adopting
the substance of the recommended
proposal. Rule 16, as adopted, provides
that the project company shall be
exempt from any obligations, duties or
liabilities as a subsidiary or an affiliate
under any of the provisions of the Act. 4

It provides also that the exemption
extends to each affiliate of the project
company, but in the exemptive terms of
Section 3(d).

Subsection (a)(2) of the rule protides,
as one of the conditions for the
exemption, that the company shall
engage primarily in the exploration.
development, production, manufacture,
storage, transportation or supply of
natural or synthetic gas. The exempted
company must be "primarily," not
exclusively, so engaged. It is certainly
not precluded from other business

3 Sectio 2(a)11XC defines a "affditte" ofa
company to include an oMcer or director of suth
company.

' Section 3(d) refers to 'persons," but Section
2(aXI) defims a perso to mean -an individual or
company."

ventures related to its primary function
or purpose. It may, for example, develop
oil reserves that are generally found or
associated with exploration for natural
gas.s A company engaged in coal
gasification may acquire and develop
coal reserves essential for its purpose.
The underlying objective of the
exemption is to facilitate the
development and delivery of the supply
of natural or synthetic gas. Random or
indiscriminate diversification would
raise some doubts concerning whether
the exemption under Rule 16 applies and
even more critical questions on whether
the acquisition by the registered holding
company system would satisfy the
provisions of Sections 9(a](1) and 10. It
is not unrealistic, though, to assume
that, as the participants have joined in
the venture to serve their common
needs, it is more than likely that the
project company will stay on the course
charted for it by its organizers.

Subsection (a)(4) of the rule requires
that the acquisition by the registered
holding company be approved by
Commission order on a timely
application filed pursuant to Sections
9(a)(1) and 10 of the Act. Section 9(a)(1)
states that it is unlawful for a registered
holding company or any subsidiary
company thereof to acquire "any other
interest in any business" unless the
acquisition is approved under the
standards of Section 10, which, among
other things, requires a determination by
the Commission that the acquisition is
not detrimental to Section 11. This calls
for a finding that the acquisition of its
interest in the joint venture is
functionally related to the utility
business of the registered holding
company system, or, in the words of
Section 11(b)(1), that its interest in the
project company "is reasonably
Incidental, or economically necessary or
appropriate to the operations" of the
system. If the acquisition is to be
financed by the issue and sale of
securities, their issue and sale must
satisfy the requirements of Sections 6
and 7. All of these requirements provide
full assurance that the growth or
extension of the registered holding
company system, including the
acquisition under this rule, and its
financial or capital structure, shall
comply with all the pertinent standards
prescribed by the AcL

One comment letter, submitted by
New England Electric System, a
registered holding company with a
substantial electric utility system, agrees
in principle with Rule 16 but proposes
some revisions. It recommends just that

I Columba Gas ndEkc fr C aporatim 17 SEC

494C 506-80 (1944).
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the rule be amended to include joint
ventures whose primary purpose is the
exploration and development of oil and
coal and other non-utility ventures, so
that a registered holding company with
afi electric utility system may benefit
from the rule by participating in joint
projects to secure such fuels for its
generating facilities.

The acquisition by-electric utilities of
captive or affiliated sources of fuel
supply has led to consideralle
controversy about the cost, economies,
and other presumed advantages of the
acquisitions. Such acquisitions are of
special concern to utility commissions,
which, among other things, have been
particularly troubled about how the
price the electric utility pays to its fuel
affiliate, not an arm's-length transaction,
should be considered under fuel
adjustment clauses. In these
circumstances, the Commission does not
believe it appropriate to adopt an
exemptive rule to encourage the
development of these sources of-fuel
supply and therefore is not'incorporating
such revisions into Rule 16. Moreover,
the proposed expansion of te rule
would require republication for
comment and would necessarily involve
an indefinite delay in promulgating Rule
16, which, within present bounds, is
ready for adoption now.

Statutory Basis and Text of the Rule
The Securities and Exchange

Commission hereby amends Title 17,
Chapter II of the Code of Federal
Regulations, pursuant to its authority
under the Public Utility Holding
Company Act of 1935 [15 U.S.C. 79a et
seq.] and particularly Sections 3(d) and
20 (a) thereof [15 U.S.C. 79c(d) and
79t(a)] by adding § 250.16 to read as set
forth below. This action is effective
immediately pursuant to the
Administrative Procedure Act [5 U.S.C.
553(d)(1)].

PART 250-GENERAL RULES AND
REGULATIONS, PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

§ 250.16 Exemption of non-utility
subsidiaries and affiliates. ,

(a) Any company, and each affiliate
thereof, shall be exempt from all
obligations, duties or liabilities imposed
upon it by the Act, as a subsidiary
company oras an affiliate of a
registered holding company or of a
subsidiary company thereof, as such
terms are respectively defined in
sectidns 2(a)(8)(A) and 2(a)(11) of the,
Act, if-

(1) Such company is not a public
utility company as defined in section,
2(a)(5) of the.Act;

(2) Such company is or has been
organized to engage primarily in the
exploration, development, production,
manufacture, storage, transportation or
supply of natural or synthetic gas;

(3) No more than 50% of its voting
securities or other voting interests are
owned, directly or indirectly, by one or
more registered holding companies; and

(4) The acquisition by the registered
holding company or subsidiary thereof
of its interest in such company has been
approved by the Commission pursuant
to sections 9(a)(1J and 10 of the Act and
applicable rules thereunder upon a
timely application to the Commission.

(b) The exemption provided by this -
rule shall continue in effect during the
pendency of such application. If an
acquisition is made subject to
Commission approval, the exemption
provided by this rule is not terminated if
the Commission doe' not grant its
approval. In that event any such
acquisition shall be disposed of in
accordance with the order of the
Commission.

(c) If a registered holding company
directly or indirectly acquires any voting
securities of such company, or any other
voting interest, pursuant to this rule, the
holding company shall include as an
exhibit to its annual report on Form USS
a copy of the annual report of such
company. It may incorporate by
reference the annual report such
company is required to file pursuant to
other statutes administered by the
Commission.

(d) This rule does not affect the
authority of any agency having
jurisdiction over rates with respect to a
company.exempt under this rule,
including authority over affiliate
transactions by or with such company
pursuant to the laws administered by
that agency.

By thCbmmission.
George A. Fitzsimmonb,
Secretary. -

November 19, 1980.
[FR Doc. 80--, 5 Filed 11-26-80 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY-
Federal Ehergy Regulatory
Commission

18 CFR Part 375

[Docket No. RM81-5; Order No. 112]

Rule Revision Subdelegation Authority

November 21, 1980.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission revises its rules
of practice and procedure to permit an
official to whom the Commission has
delegated certain functions under Part
375 to subdelegate the authority to carry
out those functions to the deputy of such
official, to the head of a division, or a
comparable official.
EFFECTIVE DATE: November 21, 1980.

FOR FURTHER INFORMATION CONTACT:
-Christine R. Benagh, Staff Attorney,
Regulatory Development, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, D.C.
20426, (202) 357-8002.

The Federal Energy Regulatory
Commission (Commission) hereby
revises its rules of practice and
-procedure relating to delegations, to
permit subdelegations of authority
previously delegated to certain officials
by the Commission.

I. Background and Discussion

The Commission, in the past, has
delegated to specific Commission
officials certain of its ministerial
regulatory functions, which appear in
Part 375, Subpart C, of the Commission's
rules and regulations. The officials who
carry out these delegated functions
include the Secretary of the
Commission, the Chief Accountant, the
Director of the Office of Pipeline and
Producer Regulation, the Director of the
Office of Electric Power Regulation, and
the Solicitor. Before the revision
promulgated herein, these officials could
subdelegate these functions only in the
event of their Absence. The Cbmmlsslon
believes that permitting subdelegation
only when such officials are absent may
hinder efficient administration of its
duties and responsibilities.

Therefore, the rules of the
Commission are being revised, in the
interest of efficient administration, to
delete the limitations which permit a
subdelegation only when tlfi delegatee
of the Commissipn is absent. The
subpart on delegations is-also being
amended to clarify to which officials a
subdelegation may be made: the deputy
of the Commission's delegatee, the head
of a division, or a comparable official,

In consideration of the foregoing, the
Commission is revising its rules to
permit subdelegations, under Part 375,
Subpart C of its rules of practice and
procedure, to certain classes of
Commission officials eve~n when the
Commission's delegatee is not absent.

No. 231 ,/ Friday, November 28, 1980'"/ Rules and tAegulations79024 Federal Register / Vol. 45,
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11. Public Procedures and Effective Date

Since this rule concerns a matter of
agency practice and procedure, notice
and public comment thereon is
unnecessary pursuant to 5 U.S.C. 553(b).
The Commission believes that the
delegated functions, which appear in
Part 375, Subpart C, of the Commission's
regulations, will be administered more
easily and more efficiently if this rule is
made effective as soon as possible.
Therefore, the Commission finds that
good cause exists pursuant to 5 U.S.C.
553(d)(3) to make this rule effective
immediately.
(Department of Energy Organization Act, (42
U.S.C. 7107 et seq.; Federal Power Act. (18
U.S.C.). 791-82c), as amended; Natural Gas
Act, (15 U.S.C. 717-717w), as amended:
Natural Gas Policy Act of 1978, (15 U.S.C.
3301 et seq.); Public Utilities Regulatory
Policies Act of 1978, (16 U.S.C. 2601 et seq.);
Exec. Order No. 12009. 3 CFR 142 (1978))

In consideration of the foregoing, the
Commission amends Subpart C, Part
375, Subchapter W, Chapter 1, Title 18 of
the Code of Federal Regulations as set
forth below, effective November 21,
1980.

By the Commission.
Kenneth F. Plumb,
Secretary.

1. Part 375 is amended in the table of
contents and in the text of the
regulations of J 375.301 to read as
follows:

§ 375.301 Purpose and subdelegations.
(a) The purpose of this subpnrt is to

set forth the authorities that the
Commission has delegated to staff
officials. Any action by a staff official
under the authority of this subpart may
be appealed to the Commission in
accordance with § 1.7(d) of this chapter.

(b) Where the Commission, in
delegating functions to specified
Commission officials, permits an official
to further delegate those functions to a
designee of such official, "designee"
shall mean the deputy of such offical,
the head of a division, or a comparable
official as designated by the official to
whom the direct delegation is made.

§ 375.302 [Amended]
3. Section 375.302 is amended in the

first sentence to delete "in the
Secretary's absence,".

§ 375.303 [Amended]
4. Section 375.303 is amended in the

first sentence to delete "in the Chief
Accountant's absence,".

§ 375.305 [Amended]
5. Section 375.305 is amended in the

first sentence to delete "in the Solicitor's
absence,".

I 375.307-375.310 [AmeodId]
6. Sections 375.307, 375 308, 375,309.

and 375.310, are each amended in the
first sentence to delete "in the Director's
absence.".

BILLING COM U104-M

DEPARTMENT OF COMMERCE
International Trade Administration

19 CFR Part 355
Certain Fish From Canada; Revocation
of Countervailing Duty Orders

AGENCY: International Trade
Administration, Commerce.
ACTION: Revocation of Countervailing
Duty Orders.

SUMMARY: This notice is to advise the
public that, as a result of a negative
injury determination by the
International Trade Commission, the
Department of Commerce is revoking
the countervailing duty orders on certain
fish from Canada. The table in Part 355,
Annex III of the Commerce Regulations
is amended to reflect these revocations.
EFFECTIVE DATE: January 1.1980.
FOR FURTHER INFORMATION CONTACT.
Lorenza Olivas, Office of Compliance.
International Trade Administration, U.S,
Department of Commerce, Room 1126,
Washington, D.C. 20230 (202-377-5=22).
SUPPLEMENTARY INFORMATION: Three
separate notices of "Final
Countervailing Duty Determination"
were published in the Federal Register
T.D. 77-107, April 13, 1977 (42 FR 19326),
T.D. 78-181, June 16, 1978 (43 FR 25996)
and T.D. 79-07, January 5, 1979 (44 FR
1372]. The notices stated that the
Treasury Department had determined
that exports of certain fish from Canada
were provided bounties or grants, within
the meaning of section 303 of the Tariff
Act of 1930 (19 U.S.C. 1303) ("the Act"),
Concurrently with those determinations,
the following notices were published
waiving the imposition of countervailing
duties under the authority of section
303(d) of the Act: T.D. 77-108 (42 FR
19237), T.D, 78-182 (32 FR 25995) and
T.D. 79-08 (44 FR 1728).

On January 1, 1980. Title I of the Trade
Agreements Act of 1979 (19 U.S.C. 1671
et seq.) ("the TAA") went into effect. On
January 2, 1980, the authority for
administering the countervailing duty
laws was transferred from the
Department of the Treasury to the
Department of Commerce ("the
Department"). Since Canada was a
"country under the Agreement" (as
defined in section 701(b) of the Act) as
of January 1, 1980, the Department

referred these cases to the International
Trade Commission ("the ITC") for a
material injury determination in
accordance with section 104(a]l1)(A) of
the TAA. Section 105 of the TAA
continued the waiver pending the ITC
determination. Liquidation continued
throughout the period. The ITC
published a negative material injury
decision in the Federal Register of May
22, 1980 (45 FR 34456).

As a result, the Department hereby
revokes Treasury Decisions 77-107, 77-
108, 78-181, 78-182, 79-07 and 79-08
with respect to all entries of certain fish
from Canada. The Department will
instruct customs officers to continue
liquidation of all such entries without
regard to countervailing duties.

PART 355-COUNTERVAILING DUTIES

The table in Part 355, Annex M,
Commerce Regulations (19 CFR Part 355,
Annex 111, 45 FR 4949), is amended
under the country heading "Canada" by
deleting from the column headed
"Commodity", the words "Groundfish"
(in two places) and "Fish"; from the
column headed "Treasury Decision", the
numbers "77-107", "78-181" and "79-
07"; and from the column headed
"Action", the words "Bounty declared-
rate" (in three places].
(Sec. 104(a13)[Bl of the TAA (93 Stat. 1 , 19
US C. 1671 noteli
John D. Greenwald,
D.-py Assis!at SePreta'yfor lmprt
AdminisLfrathin.
November 24, 19W0.

DILLING COOE 3510-25-41

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

21 CFR Part 14

Advisory Committees; Establishment

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: Under the Federal Adisory
Committee Act of October 6,1972, and
the public advisory committee
procedures (21 CFR Part 14). the Food
and Drug Administration (FDA)
announces the establishment of the
Anti-Infective Drugs Advisory
Committee, the Dermatologic Drugs
Advisory Committee, and the
Ophthalmic Drugs Advisory Committee.
This document adds to the agency's list
of standing advisory committees. In
notices published elsewhere in this issue
of the Federal Register, FDA asks for
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nominations for membership on these
committees. This document also deletes
the Anti-Infective and Topical Drugs
Advisory Committee fiom the list of
standing committees because its charter
expired on April.10, 1980.
DATHS: Effective November 28,1980;
authority for the committees being
established will end on October 7,1982,
unless the Secretary formally -.
determines that renewal is in the public
interest.
FOR FURTHER INFORMATION CONTACT.
Richard L. Schmidt, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
2765.
SUPPLEMENTARY INFORMATION: Under
the Federal Advisory Committee Act of
October 6, 1972 (Pub. L. 92-463) and
§ 14.40(b) (21 CFR 14A0(b)), FDA
announces the establishment of the
Anti-Infective Drugs Advisory
Committee, the Dermatologic Drugs
Advisory Committee, and the
Ophthalmic Drugs Advisory Committee.

The Anti-Infective Drugs Advisory
Committee reviews and evaluates
available data concerning the safety and
effectiveness of marketed and
investigation'al prescription drug
products for use in the treatment of
infectious diseases and makes
appropriate recommendations to the
Commissioner of Food and Drugs. The
Committee will have 11 members.

The Dermatologic Drugs Advisory
Committee reviews and evaluates
available data concerning the safety and
effectiveness of marketed and
Investigational prescription drug
products for use in the treatment pf
dermatologic diseases and makes
appropriate recommendations to the
Commissioner of Food and Drugs. The
Committee will have 11 members.

The Ophthalmic Drugs Advisory
Committee reviews and evaluates
available data concerning the safety and
effectiveness of marketed and
investigational prescription drug
products for use in the treatment of
ocular diseases and makes appropriate.
recommendationis to the Commissioner
of Food and Drugs. The Committee will
have 11 members.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Part 14
Is amended in § 14.100 by revising
paragraph (c), to read as follows:

§ 14.100 List of standing advisory
committees.
i* k *t *t *

(c) Bureau of Drg-(1) Anesthetic
and Life Support Drugs Advisory
Committee. (i) Date established: May 1,
1978.

(ii) Function: Reviews and evaluates
available data on the safety-and
effectiveness of marketed and
investigational prescription drugs for
use in the field of anesthesiology and
surgery.

(2) Anti-Infective Drugs Advisory
Committee. I) Date established:
October 7, 1980. -

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in infectious diseases.

(3) Arthritis Advisory Committee. (i)
Date established: April 5, 1974.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in arthritic conditions.

(4) Cardiovascular and Renal Drugs
Advisory Committee. (i) Date
established August 27, 1970.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in cardi5vascular and renal
disorders.

(5) Dermatologic Drugs Advisory
Committee. (i) Date established
October 7, 1980.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational t~escription drugs for
use in the treatment of dermatologic
diseases.

(6) Drug Abu~e Advisory Committee.
(i) Date established, May 31, 1978.

(ii) Function: Advises on the scientific
and medical evaluation of information
gathered by the Department of Health -

and Human Services and the
Department of Justice on the safety,
efficacy, and abuse potential of drugs
and recommends actions to be taken on
the marketing, investigation, and control
of such-drugs.

(7) Endocrinologic and Metabolic
Drugs Advisory Committee. (i) Date-
established: August 27,1970.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in endocrine and metabolic
disorders. I

(8) Fertility and Maternal Health
Drugs Advisory Committee. (i) Date
established. March 23,1978.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and

investigational prescription drugs for
use in the practice of obstetrics and
gynecology.
(9) Gastrointestinal Drugs Advisory

Committee. (i) Date established: March
3, 1978.
' (ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in gastrointestinal diseases.

(10] Oncologic Drugs Advisory
Committee. (i) Date established:
September 21,1978.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in the treatment of cancer.

(11) Ophthalmic Drugs Advisory
Committee. (i) Date established:
October 7, 1980.. (ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in the treatment of ocular diseases,

(12] Peripheral and Central Nervous
System Drugs Advisory Committee. (1)
Date established: June 4, 1974.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in neurologic disease.

(13) Psychopharmacologic Drugs
Advisory Committee. (i) Date
established: June 4, 1974.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in the practice of psychiatry and
related fields.

(14) Pulmonary-Allergy Drugs
Advisory Committee. (i) Date
established: February 17,1972,

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in the treatment of pulmonary
disease and diseases with allergic and/
or immunologic mechanisms.

(15) Radiopharmaceutical Drugs
Advisory Committee. (i) Date
established: August 30,1967.

(ii) Function: Reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational prescription drugs for
use in the practice of nuclear medicine.

(16) Advisory review panels for over-
the-counter (OTC) drugs. (i) Dates
established-a) Antimicrobial Panel.
Established March. 16,1972;

(b) [Reserved)
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(c) Miscellaneous Internal Drug
Products Panel. Established July 16,
1973; and

(d) M'scellaneous External Drug
Products Panel. Established July 16,
1973.

(ii] Function: Reviews and evaluates
available data on the safety and
effectiveness of nonprescription drug
products.
*t * * * *

Effective date. Since this is a
technical conforming amendment to Part
14, the Commissioner finds that there is
good cause for the rule to be published
without notice and comment and to be
effective immediately upon publication
in the Federal Register, November 28,
1980.
(Sec. 701(a), 52 Stat. 1055( 21 U.S.C. M72(a)))

Dated: November 20,1980.
William F. Randolph,
Acting Associate Commissioner for
RegulatoryAffairs.
[FR D=e 5-,48 Filed W-S-: t 4 am]
ILING CODE 4110-U-U

21 CFR Parts 510, 568

New Animal Drugs and New Animal
Drugs for Use In Animal Feeds, Tylosin

aviQ N. Food and Drug Administration.
ACMN: Final rule.

SUMMARY. The Food and Drug
Administration (FDA) is amending the
regulations to reflect approval of a new
animal drug application (NADA) filed
for Micro Blenders, Inc., providing for
safe and effective use of a 10 gram-per-
pound tylosin premix for making
complete swine feeds, and to add this
firm to the list of approved NADA
sponsors.
EFFECTIVE DATE: November 28,1980.
FOR FURTHER INFORMATION CONTACT:,
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville MD 20857, 301-443-5247.
SUPPLEMENTARY INFORMATION: Micro
Blenders, Inc., is sponsor of NADA 123-
065 submitted on its behalf by Elanco
Products Co. The NADA provides for
use of a premix containing 10 grams of
tylosin (as tylosin phosphate] per pound
for making complete swine feeds used to
increase rate of weight gain and
improve feed efficiency.

Approval of this NADA relies upon
safety and effectiveness data contained
in Elanco Product Co.'s approved NADA
12-491. Use of the data in NADA 12-491
to support this NADA has been

authorized by Elanco. This approval
does not change the approved use of the
drug. Consequently, approval of this
NADA poses no increased human risk
from exposure to residues of the animal
drug. nor does it change the conditions
of the drug's safe use in the target
animal species. Accordingly, under the
Bureau of Veterinary Medicine
supplemental approval policy (42 FR
64367; December 23,1977) approval of
this NADA has been treated as would
approval of a category ]I supplement
and did not require reevaluation of
safety and effectiveness data in NADA
12-491.

Micro Blenders, Inc., has not
previously been included in the
regulations in the list of approved
sponsors. The regulations are amended
to reflect this approval and to include
this firm in the list of sponsors.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979; 44 FR 71742) that this
action Is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement Is
required.

In acoordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(il) (21
CFR 514.11(e)(2)(ii)), a summary of the
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305], Food and Drug
Administration, Rm. 4-62, 500 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

Therefore, under the Federal Food.
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 380b~i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1] and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 510 and
558 are amended as follows:

1. In Part 510, § 510.000 is amended by
adding a new sponsor alphabetically to
paragraph (c)(1) and numerically to
paragraph (c){Z), to read as follows:

§ 510.600 Names, addresses, and drug
labeler oodes of sponsors of approved
applications.

(c)(1)}* * *

Frm r ad adren w

Mco W.r kw.. Ke 210 E. at 291, Po.
8M 367. Lb",y NO 64066 - 050722

(2) * *

L_g _ code Ferm nwme Md

L 0 5~ M5a* ehadems kw_
Kgiw 210 E at

291. PoO Box 357,
Lry. 140 64068.

2. In Part 558, § 558.625 is amended by
adding new paragraph (b)(74), to read as
follows:

§ 558.625 Tylosin.

(b) *

(74) To 050782:10 grams per pound:
paragraph (f)ll](vi)(a) of this section.

Effective date. This regulation is
effective November 28 1980.
(Sec. 512(o), 82 Stat. 347, (21 U.S.C. 360bi)])

Dated: November 19,1980.
Geald B. Guet.
Acting Diector Burau of Veterinary
Marlichn.

IF Dom. a-Nw! lsd 1X-2fat e J
DK.LM4 CODE 4114-U-

21 CFR Parts 510, 558

New Animal Drugs and New Animal

Drugs for Use in Animal Feeds; Tylosin

AGENCY: Food and Drug Administration.
ACTIOW. Final rule.

SUMMARY: The Food and Drug
Administration (FDA] is amending the
regulations to reflect approval of a new
animal drug application (NADA) filed
for Webel Feeds, Inc., providing for use
of 0.8-, 1-, 2-, and 10-gram-per-pound
tylosin premixes for making complete
cattle and swine feeds, and to add this
firm to the list of approved NADA
sponsors.

EFFECTIVE DATE: November 29, 1980.

FOR FURTHER INFORMATION CONTACT
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136). Food and Drug
Administration, 560 Fishers Lane,
Rockville, MD 20857,301-443-5247.
SUPPLEMENTARY INFORMATION. Webel
Feeds, Inc., R.R. 3, Pittsfield, IL 62363, is
the sponsor of an NADA (116-196)

I
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submitted on its behalf by Elanco
Products Co. The NADA provides for
safe and effective-use of premixes
containing 0.8, 1,2 and 10 grams Qf
tylosin (as tylosin phosphate) per pound
for manufacturing complete cattle and
swine feeds. The cattle feeds,are.
indicated for reduction of the incidence
of liver abscesses. The swine feeds are
Indicated for increased rate of weight
gain, prevention of swine dysentery, and
maintenance of weight gains and feed
efficiency in the presence of atrophic
rhinitis.

Approval of this NADA relies upon
safety and effectiveness data contained
in Elanco Product Co.'s approved NADA
12-491. Use of the data in NADA 12-491
to support this NADA has been
authorized by Elanco. This approval
does not change the approved use of the
drug. Consequently, approval of this
NADA poses no increased human risk
from6x-posure to residues of the animal
drug, nor does it change the conditions
of the drug's safe use in the target
animal species. Accordingly, under the'
Bureau of Veterinary Medicine's
supplemental approval policy (42 FR
64367; December 23, 1977) approyal of
this NADA has been treated as would
an approval of a Category II supplement
and did not require reevaluation of
safety and effectiveness data in.NADA
12-491.

The agency has determined pursuant
to 21 CFR 25.24(d](1)(iii) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Webel Feeds, Inc., has not previously
been included in the regulations under
the list of approved sponsors. The
regulations are amended to reflect this
approval and to include this firm in the
list of sponsors.

In accordance with the freedom of
information provisions of Part 20 (21
CPR Part 20) and § 514.11(e(2)(ii) (21
CFR 514.11(e)[2)(ii)), a summary of
safety and effectiveness data and
information subnmitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305), Food and Drug
Administration, Rm. 4-62,5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner

of Food and Drugs (21-CFR 5.1) ahd
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 510 and
558 are amended as follows:

1. In Part 510, § 510.600 is amended by
adding a new sponsor alphabetically to
paragraph (c)(1) and numerically to
paragraph (c)(2), to read as follows:

§510.600 Names,'addresses, and drug
labeler codes of sponsors of approved
applications.

(c * 
(c) ** *

F'un name and address Ler
code

Webel Feeds In. R. 3, Pittfied. IL 62363 035098

(2) *

Dug Labeler Code Frm name and address

035098 .... .. __ Webel Feeds. Inc., RFR 3. Pitts.
-field, IL 62363.

• • . .. -

2. In Part 558, § 558.625 is amended by
adding new paragraph (b)(73), to read as
follows:

§ 558.625 Tylosin.

(b)
(73) To 03598: 0.8, 1, 2, and 10 grams

"per pound; paragraph (f)(1)(i), (f)l1)(vi)
(a), (b), and (d), of this section.
* * * * *

Effective date. This regulation is
effective November 28, 1980.
(Sec. 512(i). 82 StaL 347 (21 U.S.C. 360b(i)))

Dated. November 19,.1980.
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicine.
[FR Doe. 80-38872 Filed 11-Zs-aa &45 aml
BI. NG CODE 4110-03-M

21 CFR Part 1030

[Docket No. 80N-00991]

Radiological Health; Performance
Standards for Microwave and Radio
Frequency Emitting Products;
Amendments to'the Microwave Oven
Standard; Measurement and Test
Conditions

AGENCY. Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
performance standard for microwave'

ovens to delete the error limit and
effective aperture requirements for
instruments used for complidnce
measurement of leakage radiation from
microwave ovens. The characteristics of
these instruments and the conditions
under which they are used would now
be accounted for in information
submitted to the Bureau of Radiological
Health (BR1) by the microwave oven
manufacturers as part of their testing
programs for microwave ovens. FDA
also adds a new definition of'$equivalent plane-wave power density."
These changes are designed to reflect
the actual compliance testing situation
for microwave ovens. No change in
permissible leakage levels is to be made.
EFFECTIVE DATE: November 30, 1981.
FOR FURTHER INFORMATION CONTACT:.
Joseph Wang, Bureau of Radiological
Health (HFX-460), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3426.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 2,1980 (45 FR
29307), FDA proposed to delete from 21
CFR Part 1030 the error limit and
effective aperture requirements for
instruments used for compliance
measurement of leakage radiation from
microwave ovens. FDA also proposed to
add § 1030.10(b)(8) to define "equivalent
plane-wave power density." In response
to the May 2, 1980, proposed rule, the
agency has received comments from a
microwave instrument manufacturer
and an organization that represents
some of the microwave oven
manufacturers. These enumerated
comments and the agency's response to
these comments follow:

1. One comment stated that the writer
did not learn about the Technical
Electronic Product Radiation Safety
Standards Committee (TEPRSSC
meeting until it was over and suggested
that TEPRSSC did not give a fair and
comprehensive hearing on the proposed
rule. This comment argued that members
of TEPRSSC were given only the agency
side of the proposed changes without
any opportunity for industry to voice Its
concern to TEPRSSC. Also this comment
believes that the review of the issues at
the June 1978 TEPRSSC meeting was
incomplete because the "Interim
Guidance on Microwave
Instrumentation" (interim guidance
document), a BRH draft document that
evaluates existing instrumentation, was
not available at the TEPRSSC meeting.
For these reasons, the comment urged
that the proposed rule should be
reconsidered by TEPRSSC.

The agency notes that the initial draft
of this proposal was sent to members of
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TEPRSSC for review prior to its 16th
meeting on June I and 2,1978. This
Committee, a permanent statutory
advisory committee to the Secretary,
Department of Health and Human
Services, must be consulted prior to the
establishment or amendment of
performance standards for electronic
products. In addition to announcement
to the public of the topics to be
considered at this meeting via the
Federal Register of May 16,1978 (43 FR
21053], copies of the draft proposal were
sent to all microwave oven
manufacturers prior to the TEPRSSC
meeting with an invitation to attend the
meeting. As a rsult of these invitations,
representatives for both microwave
oven manufacturers and microwave
instrument manufacturers were present
at this meeting and were invited by the
chairman of TEPRSSC at the end of the
BRH presentation to inform the
Committee of any concerns about the
proposed rule. After hearing a
presentation on the change, the
Committee concurred with FDA's
proposal. No objections from the public
were raised at this meeting. Prior to the
BRH presentation to TEPRSSC, BRH
staff had met separately with
representatives of one microwave oven
manufacturer, at the manufacturer's
request, to discuss the main issues of the
proposed rule.

The interim guidance document has
not yet been issued in final form. It is
intended to provide guidance to
manufacturers in accounting for
instrument uncertainty when setting
microwave oven leakage rejection
limits. The document includes an
evaluation of the measurement
uncertainty of existing instrumentation;
the uncertainty is based on a more
technically oriented BRH document.

The technical basis for the proposed
rule and the rationale for this change
had been known by BRH and a number
of manufacturers for some time prior to
the June 1978 TEPRSSC meeting. This
information was presented to and
adequately discussed with TEPRSSC. In
addition, BRH staff met with
representatives of microwave oven and
microwave instrument manufacturers at
the request of the Association of Home
Appliance Manufacturers on November
17, 1979, to discuss the draft proposed
rule. For these reasons, the agency has
determined that a reconsideration by
TEPRSSC of the propsed rule is
unnecessary and unwarranted. The
comment is rejected.

2. A comment stated that the
historical evidence that microwave
ovens have not resulted in radiation
injury to consumers is convincing proof

that the present standard is adequate
using the existing measuring technique
regardless of its imprecisions. Therefore,
the comment believes that safety is not
an issue with the FDA proposal.

The agency agrees that safety is not
an issue in the proposed rule. However,
if FDA were to enforce strictly the
current requirements for microwave
measurement instruments, many
microwave oven manufacturers would
be unable to certify their ovens based on
tests made with present instruments,
which cannot meet the ±1 decibel
accuracy requirement. These
manufacturers would then have to bear
the expense of obtaining new
instruments. The final rule will eliminate
this dilemma.

3. One comment contended that FDA's
proposal to delete the error limit and
effective aperture requirements
represents a tightening of the standard
because it effectively lowers the
microwave emission lev el which must
be used for factory rejection of the
products.

The proposed revision was intended
to bring the language of the standard in
line with FDA's regulatory policy. Most
manufactureri have been using
microwave oven leakage rejection levels
that are lower than would be necessary
simply to take measurement uncertainty
into account. It has been agency policy
to require that manufacturers withhold
from marketing those microwave ovens
whose measured leakage is not
demonstrably below the limit of the
standard. Because most manufacturers
already have a margin of safety in their
rejection level, it will not be necessary
for them to lower their acceptable
emission levels further.

4. Another comment noted that the
proposal seeks to account for only some
uncertainty, and is based on a BRH
interim guidance document which
provides the method for establishing the
degree of error. The comment argued
that no one can be certain that these
errors represent all the errors that will
ever be identified. This comment also
claimed that instrument manufacturers
and BRH are not in agreement that the
methods prescribed in the interim
guidance document are correct and
accurate.

As stated in response to the comment
in paragraph 3 above, the agency
intends to bring the language of the
microwave oven standard into line with
all other performance standards issued
under the authority of the Radiation
Control for Health and Safety Act of
1968. Thus, the standard specifies the
allowable radiation emission limit,
which permits any manufacturer to
decide on the instrument for the

measurement of radiation but requires
the manufacturer to identify and take
into account errors and statistical
uncertainties in the measurement when
setting rejection limits. The interim
guidance document, which will be
published in final form before November
30,1981 is intended to help
manufacturers to comply with the final
rule. BRH has identified the errors and
statistical uncertainties for currently
used instruments in the interim guidance
document. These data can be used by
manufacturers to set rejection limits
without further analysis. FDA agrees
that it is always possible that an
"unknown" source of error may be
found and will need to be incorporated
into the setting of rejection limits;
however, BRHs error and statistical
uncertainty analyses have been very
thorough. FDA believes that there is
little likelihood of finding other
"significant" sources of error or
uncertainty. Any technical
disagreements between BRH and
manufacturers can be resolved through
technical meetings on the basis of
scientific merit and would not affect the
amended regulation.

S. One comment stated that removing
minimum requirements for test
equipment accuracy from the standard
will permit unequal treatment of
manufacturers. The comment argued
that some manufacturers' testing
programs may obtain a less thorough
review than others because the skills of
the Bureau staff who review and
approve testing programs vary, and
because of periodic personnel changes.
The comment also argued that the
resources and technical skills availab!e
to different oven manufacturers vary.
Thus, the proposal will impose a heavier
burden on some manufacturers than
others. For example, the agency, through
review of the error analysis of one
manufacturer which may have included
additional errors, may impose these
error requirements on other
manufacturers that may not have this
type of technical capability.

The agency notes that it has always
been BRH's policy to issue guidance
documents to assist manufacturers in
complying with regulatory requirements.
Besides providing a uniform regulatory
review process, this policy takes into
consideration the varying technical
skills and resources within the industry.
It is clear from the interim guidance
document that instruments are currently
available that could be used with
rejection limits as high as the highest
currently in use by industry (0.8
milliwatt per square centimeter with no
analysis other than that available in the

Federal Register / Vol. 45,
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interim guidance document. Use of these
instruments will require no investment
of time or resources for instrument
analysis by the manufacturer beyond
what is already in place to ensure
adequate constancy of instrument
calibration. While the agency may at
some future time require additional
instrument errors to be considered, prior
to imposing any additional
requirements, FDA would ensure that
manufacturers are given adequate
opportunity to comment, and that the
technical basis for such requirements is
sound. The comment is rejected.

6. Another comment claimed that the
options of seeking to establish worst-
case testing conditions, considering all
the variations of use and the potential
accuracy of measurement, were all
studied and discarded in 1969-1971 as
being much too complicated. The
comment also claimed that applying all
the negative errors and inaccuracies so
that they are directly cumulative, as
illustrated in the interim guidance
document, is erroneous. Typical
engineering practice would establish the.
root-mean:square (RMS) value of the
errors or use probabilities to determine
the likelihood of the errors being
cumulative.

FDA jotes that when the standard
-was written the instrument
manufacturers had not yet developed
comprehensive laboratory protocols and
techniques for assessing instrument
errors. The agency believes that
evaluating measurement uncertainties is
a common and general scientific
practice and should be performed for
microwave oven survey instruments. A
total of only RMS errors is meaningful
when the probability distribution of all
errors is the same in all use situations
and when such errors are shown to be
independent. However, the actual error
in a given measurement can be
considerably worse than such a sum.
Further, the probability distribution of
many of the errors that affect
microwave oven survey instruments will.
vary from one instrument manufacturer
to another. Often, microwave oven
manufacturers do not know the
probability distributions of the errors
and are not able to establish the
Independence of these errors. To assure
that ovens actually meet the
requirements of the standard, the
agency has evaluated the full range of
errors that may be encountered in an
actual use situation and has made this
information available to manufacturers.
The comment requires no change in the
final rule.

7. One comment stated that the
proposed rule will apply to microwave

ovens-marketed prior to the effective
date of the amendment. Therefore,
service organizations will need to
purchase new instruments to comply
with the new requirement for error
analysis and-Will pass this extra
expense to the consumer.

FDA has never required service
organizations to comply with the"
microwave oven standard. The standard
is directed only at manufacturers,
assemblers, and importers. Thus, service
organizations need not submit their
testing programs to the agency or
purchase new instruments in response

- to the amendment.
8. Another comment noted that the

FDA proposal will add higher costs to
the microwave oven industry.

The agency notes that the anticipated -

economic'effects of the proposal were
reviewed through a regulatory analysis
assessment document at the time the
proposal was issued. This document is
available for public review in the
Dockets Management Branch, Food and
Drug Administration.The agency was
not aware of any data indicating that
the proposed rule would increase costs
to the mficrowave oven industry, and no
data were submitted with the comment.

'The comment does not justify any
change in the final rule.

9. One comment stated that the FDA
proposal for an electric (E)-field
measurement has not received adequate
technical consideration and that it Is
premature to make this change.

The agency notes that all of the oven
s-urvey instruments in use by the
microwave oven manufacturers perform
measurements of the equivalent plane-
wave 'power density as specified in the
,rule. The operation of such E-field
devices has been examined in published
scientific papers by both the instrument
manufacturers and by FDA. The revision
is intended to bring the standard into
line with current practice. Therefore, the
comment is rejected.

'10. One comment states that the
proposal implies that the maximum E-
field vector must be estimated for a
point, The comment argued that,
because a finite size aperture is needed
for the measurement, and because there
is no simple way to extrapolate this
measurement to a point, to make this
change is premature.

FDA agrees that any measurement
device must have some finite
dimensions. However, in considering
free-space field Variations, an arbitrarily
good approximation of the '!point" E-
field can be obtained using a very small
probe. Probes having dimensions much
smaller than one wavelength have been
developed and described in the
published scientific literature. Errors

arising from spatial averaging can be
evaluated by comparison of Instrumento
to such probes. The comment does not
require any change in the final rule,

11. Another comment objected to the
proposal because the'change would
permit use of instruments with extreme
inaccuracies giving meaningless
measurements because the fields would
not be quantified.,The comment argued
that the proposal would also allow any
manufacturer to claim that its
instruments meet the requirements of
the microwave oven standard.

FDA notes that manufacturers indeed
are permitted to use any test instrument
provided they can account for all the
errors in the measurement:The agency
will issue guidance which will help

- manufacturers to identify accountable
errors. If an extremely inaccurate
instrument is used, the total error for the
measurement would be so large that a
very low rejection level would need to
be set. Therefore, it still would be
advantageous for manufacturers to use
more accurate instruments. Because
instrument accuracy requirements are.
no longer in the standard, manufacturers
can no longer claim thdt an Instrument
meets the standard.

12. Two comments state that, with
regard to assessing instrument
uncertainties, FDA is obligated to
identify in the standard what must be
measured, how it is to be measured, and'
with what accuracy the measurement
must be made.

FDA disagrees that the standard must
identify accuracy of the test equipment,
Other standards published by the
agency under the Radiation Control for
Health and Safety Act of 1908 permit
use of any instrument provided the user
can account for all the errors In the
measurement. FDA has identified n the
standards what must be measured and,
where possible, how it is to be
measured. The agency believes it has an
obligation to consider all scientifically
valid instrument designs. Because test
methods must necessarily be suited to
the design of the instrument, it Is not
possible to specify appropriate tests for
instruments not yet designed. Therefore,
the standard should not require testing
and measuring procedures that may
hinder future instrument designs.
However, FDA has developed and made
available to manufacturers In other
publications simple test protocols for
thoseinstruments currently in use for
compliance measurements. The
comments are rejected,

*13. One comment suggested that the
proposed rule would result In
nonuniform rejection test limits within
the industry.
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This is beside the point. FDA is
primarily concerned with the uniformity
of test results, i.e., that ovens not be
found in compliance with the standard
when tested by one instrument but out
of compliance when tested by another.
To achieve uniform determination of
compliance, the agency concludes that it
is necessary to account for the
uncertainties associated with particular
testing instruments. Rejection limits now
used within the industry are not uniform
because of known instrument
undertainties and the uniqueness of
each manufacturer's product designs
and testing programs. What is important
then, is not uniformity of rejection limits
but uniformity of test results.

Therefore, under the Public Health
Service Act as amended by the
Radiation Control for Health and Safety
Act of 1968 (sec. 358, 82 Stat. 1177-1179
as amended (42 U.S.C 263f) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Part
1030 is amended in § 1030.10 by adding
new paragraph (b)(8) and by revising
pairagraphs (c)(1) and (3) (i} and (ii), to
T ad as follows:

1030.10 Microwave ovens.

{b) * * *
(8) "Equivalent plane-wave power

density" means the square of the root-
mean-square (RMS} electric field
strength divided by the impedance of
free space [377 ohms).

(c) Requirements-(1) Power density
limit. The equivalent plane-wave power
density existing in the proximity of the
external over surface shall not exceed 1,
milliwatt per square centimeter at any
point 5 centimeters or more from the
external surface of the oven measured
prior to acquisition by a purchaser, and,
thereafter, 5 milliwatts per square
centimeter.

(3) Measurement and test conditions.
(iJ Compliance with the power density
limit in paragraph (c)(1) of this section
shall be determined by measurement of
the equivalent plane-wave power
density made with an instrument which
reaches 90 percent of its steady-state
reading within 3 seconds when the
system is subjected to a step-function
input signal. Tests for compliance shall
account for all measurement errors and
uncertainties to ensure that the
equivalent plane-wave pdwer density
does not exceed the limit prescribed by
paragraph (c)(1) of this section.

(it) Microwave ovens shall be in
compliance with the power density limit
if the maximum reading obtained at the

location of greatest microwave radiation
emission, taking into account all
measurement errors and uncertainties,
does not exceed the limit specified in
paragraph (c)(1) of this section when the
emission is measured through at least
one stirrer cycle. As pro% ided in
§ 1010.13 of this dhapter, manufacturers
may request alternative test procedures
if, as a result of the stirrer
characteristics of a microwa e oven,
such oven is not susceptible to testing
by the procedures described in this
paragraph.

Effectire date This regulation is
effective November 28, 1981.
(Sec. 358, 82 Stlat, 1177-1179 as amended (42
us~c. 2630)

Dated- Nuvember 17. 198
William F. Randolph.
A4ctir~e.Ass", irt, Corm~ ', ,r 'r F r
Regulato'A wairs

BILLING 000E 4110-03-4

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 258

Indian Flshlng-Hoopa Valley Indian
Reservation; Conservation
Regulations

Correction
In FR Doc. 80-34975 appearing at page

74688 in the issue for Monday,
November 10, 1980. make the following
correction:

On page 74888, in the first column, in
the "Effective Date" paragraph, "on or
before December 10, 1980" should hxie
read "on December 10, 1980."
BILLING CODE 1506-01-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 110

[CGD 7-0-03]

Establishment of Special Anchorage
Area, Apollo Beach, Fla.

AGENCY:. Coast Guard, DOT.
ACTIOw. Final Rule.

SUMMARY. This rule establishes a
Special Anchorage Area at Apollo
Beach, Florida. With the establishment
of this Special Anchorage Area, owners
of vessels not more than 65 feet in length
would be relieved of the requirement to

carry and display anchor lights while at
anchor. This area would provide space
well removed from channels and
fairways to accommodate anchoring of
local and transit pleasure craft.

EFFECTIVE DATE This amendment is
effective on 29 December 190.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Richard W.
Harbert, Commander, Seventh Coast
Guard District (m), 51 SAg. First
Avenue. Miami. Fl 33130, (303) 350-3276.

SUPPLEMENTARY INFORMATION: On July
21,1980. the Coast Guard published a
proposed rule (45 FR 486621 concerning
this amendment. Interested persons
were given until September 4, 1980 to
submit comments. No comments were
rec,. d. The Coast Guard has
determined that in accordance with the
Department of Transportation's
"Regulatury Policies and Procedures
(44 FR 110341, this amendment is
nonsignificant. An Environmental
Assessment w.as completed in May 1980
ivhich resulted in a finding of no
significant impact on the quality of the
human environment.

DRAFTING INFORMATION: The principal
persons involved in drafting this rule are
Licutenart Commander Richard W.
Hirbert, Proo ct Manager, Marine Safet"
Division, Seventh Coast Guard District.
and Lieutenant D. L. Brannon, Project
Attorney, Legal Officer, Seventh Coast
Guard District.

In consider :,on of the foregoing Part
110, Title 33, Code of Federal
Regflations is amended by adding
11074b to read as follows:

§ 110 74b Apollo Beach, Florida.

Bc- inning at a point approximately
ao feet south of the Tampa Sailing
Squadron at latitude 27' 46' 50.2" N.,
longitude 82 25' 27.8" W.; thence
southeasterly to latitude 27* 46' 45,6" N.,
longitude 82' 25' 23.2" W.; thence
southwesterly to latitude 27' 46' 35.8" N.,
longitude 82' 25' 34.8" W., thence
northwesterly to latitude 27" 46' 39.9" N.,
longitude 82' 25' 39,6" W., thence to the
point of beginning.

Sec. (1.30 Stat. 98 as amended (33 US.C.
180); sec. 6(gt(1(B). 80 Stat. 937; (49 U.S.C.
lBSS*J(1)(B] 40 CFR 1.48(c)(2))

Dated: November 24,19M0.
B. L. Slabih,

RearAdmira, US. Coast Gwrd, Commande,
Seventh Coast Guard Disthct.
111 Dc. so-3?It wlIaZ-2&W82 &5 am]
BOLLING CODE 44W-14-M

79031
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DEPARTMENT OF EDUCATION

34 CFR Part 662

Higher Education Programs in Modem
Foreign Language Training and Area
Studies

AGENCY: Department of Education.
ACTION: Final Regulations.

SUMMARY: The Secretary of Education
amends the regulations for the Doctokal
Dissertation Research Abroad, Faculty
Research Abroad, Group Projects
Abroad, and Foreign Curriculum.
Consultants programs. The amendments
are intended to clarify and assign
weights to the selection criteria.
EFFECTIVE DATE' These final regulations
are expected to take effect 45 days after
they are transmitted to Congress.
Regulations are usually transmitted to
Congress several days before they are
published in the Federal Register. The
effective date is changed by statute if
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.
FOR FURTHER INFORMATION CONTACT:.
Richard T. Thompson, Chief,
International Studies Branch, Division of
International Research and Studies,
Office of International Education, 400
Maryland Avenue, SW, (Room 3923,
ROB 3), Washington, D.C. 20202.
Telephone (202) 245-2356.
SUPPLEMENTARY INFORMATION: In the
Notice of Proposed Rulemaking
published in the Federal Register of
April 3, 1980 (45 FR 22808), the
Commissioner of Education invited
comments on the proposed regulations
to amend the selection criteria for the
Higher Education Programs in Modem
Foreign Language Training and Area
Studies (45 CFR Part 148, now 34 CFR
Part 662).

No comment has been received from
the public but program officials have
concluded that certain criteria from the
Education Department General
Administrative Regulations (EDGAR)
are not appropriate for use as selection
criteria for two of the programs
involving individual fellowships.
Accordingly, appropriate changes have
been made in § § 148.14 and 148.24 (new
§ § 662.14 and 622.24), which contain the
selection criteria for the Doctoral
Dissertation Research Abroad and
Faculty Research Abroad Fellowships
programs, to (a) clarify the criteria, and
(b) delete inaplropriate criteria. These
changes'include explanations of each
criterion and its relation to the program
to which it applies.

- In addition, the criteria for all fouri
programs have been weighted to provide
for appropriate emphasis of certain
factors of primary importance in the
legislative mandate of Section 102(b)(6)
of the Mutual Educational and Cultural
Exchange Act of 1961, the authorizing
legislation. Additional weight has been
assigned to such items as the plan of
action, the qualifications of the
individual applicants, and the adequacy
of the budgets requested.

Section 148.34(i) has been revised to
facilitate selectionof categories of
pIfojects dealing with foreign languages
and areas that are critical to the

"national interest at the new § 662.34(i).
These categories will be designated
annually by the Secretary in the Notice
of Closing Date.

As required by Section 431(a),of the
General Education Provisions Act, as
amenaled (20 U.S.C. 1232(a)), a citation
of statutory authority for each
substantive provision has been placed
in parentheses immediately following
the text of the provision. If all the ,
provisions of a-section are supported by
the same'citation, the citation is given at
the end of the section.
(Catalog of Federal Domestic Assistance No.
84.019; Faculty Research Abroad program.
No. 84.020; Foreign Curriculum Consultants
program. No. 84.021; Group Projects Abroad
program. No. 84.022; Doctoral Dissertation
Research Abroad program)

Datech November 21, 1980.
Shirley M. Hufstedler,
SecretWry of Education.

Part 662 of Title 34 of the Code of
Federal Regulations is amended as
follows:

1. Section 662.14 is amended to read
as follows:

§ 662.14 Selection criteria.
The Secretary uses the criteria in this

section to evaluate the applications of
graduate students for the purpose of
recommending to the Board of Foreign
Scholarships candidates for fellowships
under this subpart. Preference will be
given to American citizens who have
served in the Armed Forces of the
United States. The criteria are weighted
and total 60 points.

(a) Plan of action (Maximum 20
points).

(1) The Secretary reviews each
application for information that shows
the quality of the plan of action for the.
project

(2) The Secretary looks for
information that shows--

(i) The project is original, the
problems, questions, and hypotheses are
well formulated and the formulation
reflects adequate knowledge of related
research,

(ii) Guidance and supervision on the
part of the dissertation advisor or
committee throughout all stages,
including the development of the project,
understanding of research conditions
abroad, and actual research in thefield:

(ii) The project's location in a foreign
country is necessary for the successful
completion of the project and that the
proposal demonstrates knowledge and
utilization of resources pertinent to the
project which are available In the
United States;

(iv) The methodology Is specifically
described, sound, and appropriate to the
project.

(b) Qualifications of the applicant
(Maximum 15 points).

(1) The Secretary reviews each
application for information that shows
the qualifications of the applicant.

(2) The Secretary looks for
information that shows-

(i) The applicant's academic record is
excellent and relevant to the proposed
project;

(ii) The applicant possesses adequate
foreign language skills to effectively
carry out the proposed project;

(iii) The applicant's ability to conduct
research in a foreign cultural context, as
evidenced by the applicant's references
or previous overseas experience.

(c) Budget and cost effectiveness
(Ma:imum 10 points)-

(1) The Secretary reviews each
application for information that shows
the project has an adequate budget and
is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget Is adequate to support
the project activities and the project can
be completed within the pr6posed time
limits;

(ii) The allowances are reasonable In
relation to the objectives of the project.

(d) Benefits to the host country
(Maximum 5 points).

(1) The Secretary reviews each
application for information that shows
benefits accruing to the host country as
a result of the research.

(2) The Secretary looks for
information that shows that the proposal
reflects the intent to share periodically,
during the fellowship period, the results
of the research in progress with host
country scholars and officials and
reflects the intent to make a copy of the
dissertation available for use by
interested host country scholars and
officials.

(e) Adequacy of overseas resources
(Maximum 5 points).

(1) The Secretary reviews each
application for information that shows
that there are adequate overseas
resources available for the project.
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(2) The Secretary looks for
information that shows that the
overseas facilities indicated will afford
sufficient and appropriate locations for
the proposed research and that the
applicant has made preparations to
establish research contacts and
affiliations abroad.

(f) Priorities (Maximum 5 points).
(1) The Secretary reviews each

application for information that shows
that the project serves program priorities
in the field of modem foreign languages
and area studies. The Secretary will
announce program priorities in each
year's Notice of Closing Date.

(2) The Secretary looks for
information that shows that the
applicant addresses the program
priorities for that year.
(22 U.S.C. 2452b)(6); 24sAa)[2))

2. Section 662.24 is amended to read as
follows:

§ 662.24 Selection criteria.
The Secretary uses the criteria in this

section to evaluate the applications of
faculty for the purpose of recommending
to the Board of Foreign Scholarships
candidates for fellowships under this
subpart. Preference will be given to
American citizens who have served in
the Armed Forces of the United States.
The criteria are weighted and total 60
points.

(a) Plan of action (Maximum 20
points).

(1) The Secretary reviews each
application for information that shows
the quality of the plan of action for the
project.

(2) The Secretary looks for
information that shows-

(i) The problems, questions, and
hypotheses are well formulated and the
formulation of the project reflects
adequate knowledge of related research;

(ii) The objectives of the project are
capable of being obtained and relevant
to the sponsoring institution's plans for
developing and/or strengthening
programs in modem foreign languages
and area studies.

(iiI) The project's location in a foreign
country is necessary for the successful
completion of the project and that the
proposal demonstrates knowledge and
utilization of resources pertinent to the
project which are available in the
United States;

(iv) The methodology is specifically
described, sound, and appropriate to the
project.

(b) Quafictions of applicant
(Maximum 15 points).

(1) The Secretary reviews each
application for information that shows
the qualifications of the applicant.

(2) The Secretary looks for
information that shows-

(i) The applicant's academic and
professional record is excellent and
relevent to the proposed project;

(ii) The applicant possesses adequate
foreign language skills to effectively
carry out the proposed project;

(iii) The applicant's ability to conduct
research in a foreign cultural context, as
evidenced by previous language and
area studies training or previous
overseas experience.

(c) Iudget and cost efectiveness
(Maximum 10 points).

(1) The Secretary re,.iews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget is adequate to support
the project activities and the project can
be completed within the proposed time
limits.

(ii) The allowances are reasonable in
relation to the objectives of the project.

(d) Benefits (Maximum 5 points).
(1) The Secretary reviews each

application for information that shows
benefits accruing from the proposed
research.

(2) The Secretary looks for
information that shows that the proposal
reflects the intent to consult and share
results of the research with host country
scholars and officials and the American
scholarly community.

(e) Adequacy of overseas resources
(Maximum 5 points).

(1) The Secretary reviews each
application for information that shows
that there are adequate overseas
resources available for the project.

(2) The Secretary looks for
information that shows that the
overseas facilities indicated will afford
sufficient and appropriate locations for
the proposed research and that the
applicant has made preparations to
establish research contacts and
affiliations abroad.

() Priorities (Maximum 5 points).
(1) The Secretary reviews each

application for information that shows
that the project serves program priorities
in the field of modem foreign languages
and area studies. The Secretary will
announce program priorities in each
year's Notice of Closing Date.

(2) The Secretary looks for
information that shows that the
applicant addresses the program
priorities for that year.
(22 U.1C Z4S2)(6) 245a)(2))

3. Section 062.4 is amended to read
as follows:

§ 662.34 Selection criteria.
The Secretary uses the criteria in this

section to evaluate applications for the
purpose of recommending to the Board
of Foreign Scholarships projects for
funding under this subpart. The criteria
are weighted and total 100 points.

(a) Plan of operation (Maximum 25
points).

(1) The Secretary reviews each
application for information that shows
the quality of the plan of operation for
the project.

(2) The Secretary looks for
information that shows-

(i) High quality in the design of the
project;

(ii) An effective plan of management
that insures proper and efficient
administration of the project

(iii) A clear description of how the
objectives of the project relate to the
purpose of the program:

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective;

(v) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women;
(C) Handicapped persons; and
(D) The elderly.
[b) Quality ofkeypersonnel

(Maximum 20 points).
(1) The Secretary reviews each

application for information that shows
the quality of the key personnel the
applicant plans to use on the project.

(2) The Secretary looks for
information that shows--

(I) The qualifications of the project
director,

(ii) The qualifications of each of the
other key personnel to be used in the
project;

(iii) The time that each person
referred to in paragraphs (b)[2) (i) and
(ii) of this section plans to commit to the
project;

(iv) The extent to which the applicant,
as part of its non-discriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B] Women;
(C) Handicapped persons; and
[D) The elderly.
(3) To determine the qualifications of

a person, the Secretary considers
evidence of past experience and training
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in fields related to the objectives of the
project as well as other information that
the applicant provides.

(c) Budget and cost effectiveness
(Maximum 10 points).

(1) The Secretary reviews each
ipplication for information that shows
that the project has, an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget for the project is
adequate to support the project -

activities;
(ii) Costs are reasonable in relation to

the objectives of the project.
(d) Evaluation plan (Maximum 10

points).
(1) The Secretary reviews each

application for information that shows
the quality of the evaluation plan for the
project.

(2) The Secretary looks for
information that shows that the methods
of evaluation are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable.

(e) Adequacy of resources (Maximum
5 points).

(1) The Secretary reviews each
application for information that shows
that the applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows that the
facilities, equipment, and/or supplies
that the applicant plans to use are
adequate.

(f) Specific program criteria
(Maximum 30 points).

(1) In addition to the criteria noted
above, the Secretary reviews each,
application for information that shows
that the project meets the specific
program criteria.

(2) The Secretary looks for
information that shows-

(i) The potential impact of the project
on the development of modem foreign
languages and area studies in American
education. (Maximum 5 points).

(ii) The project's relevance to the
applicant institution's educational goals
and its relationship to the institution's
program development in modernforeign
languages and area studies. (Maximum 5
points).

(iii) The extent to which direct
experience abroad is necessary to
achieve the project's objectives and the
effectiveness with which relevant host
country resources will be utilized.
(Maximum 5 points).

(iv) The project serves program
priorities in the field of modem foreign
languages and area studies. The
Secretary will announce program
priorities in each year's Notice of

Closing Date. The Secretary looks for
information that shows that the
applicant addresses the program
priorities for that year. (Maximum 15
points).
(22 U.S.C. 2452(b)(6]; 2456(a](2))

4. Section 682.43 is amended to read
as follows:

§ 662.43 Selection criteria.
The Secretary uses the criteria in this

section to evaluate applications for the
purpose of recommending to the Board
of Foreign Scholarships projects for
funding under this subpart. The criteiia
are weighted and total 100 points.

(a) Plan of operation (Maximum 25
points).

(1) The Secretary reviews each
ipplication for information that shows
the quality of the plan of operation for
the project.

(2) The Secretary looks for
information that shows-

(i) High quality in the design of the
project;

(ii) An effective plan-of management
that insures proper and efficient
administration of the project;

(iii) A clear description of how the
'objectives of the project relate to the
purpose of the program.

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective;

(v) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women;
(C) Handicapped persons; and
(D) The elderly.
(b) Quality of key personnel

(Maximum 20 points).
(1) The Secretary reviews each

application for information that shows
the quality of the key personnel the
applicant plans to use on the project.

(2) The Secretary looks for
information that shows-
-(i) The qualifications of the project

director,
(ii) The qualifications of each of the

other key personnel to be used in the
project;

(iii) The time-that each person
referred to in paragraphs (b)(2) (I) and
(ii) of this section plans to commit to the
project;

(iv) The extent to which the applicant,
as part of its non-discriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that

have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women-
(C) Handicapped persons; and
(D) The elderly.
(3) To determine the qualifications of

a person, the Secretary considers
evidence of past experience and training
in fields related to the objectives of the
project, as well as other information that
the applicant provides,

(c) Budget and cost effectiveness
(Maximum 10 points).

(1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget for the project is
adequate to support the project
activities;

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan (Maximum 5
points).

(1) The Secretary reviews each
application for information that shows
the quality of the evaluation plan for the
project.

(2) The Secretary looks for
information that shows that the methods
of evaluation are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable.
" (e) Adequacy of resources (Maximum

5 points).
(1) The Secretary reviews each

application for information that shows
that the applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows that the
facilities, equipment, and/or supplies
that the applicant plans to use are
adequate.

(f) Specific program criteria
(Maximum 35 points).

(1) In addition to the criteria noted
above, the Secretary reviews each
application for information that shows
that the project meets the specific
program criteria.

(2) The Secretary looks for
information that shows-

(i) The potential impact of the project
on the applicant institution's plans for
developing its modem foreign language
and area studies programs, (Maximum 5
points].

(ii) The potential effective use of the
results of the consultant's work
following the completion of the project.
(Maximum 5 points).

(iii) The appropriateness of the
consultant's duties and the allocation of
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time among the duties. (Maximum 5
points).

(iv} The number of faculty, students,
and members of the relevant community
who are expected to be affected by the
consultant's activities. (Maximum 5
points).

(v) The likelihood that educational
institutions other than the grantee will
share the consultant's services and the
extent to which such institutions have
participated in helping define the nature
of these services. (Maximum 5 points).

(vi) The adequacy of the arrangements
made for coordinating the consultant's
work under the supervision of a project
director. (Maximum 5 points].

[vii) If the proposal is for curriculum
development in area studies, a focus on
area studies in which the applicant
institution lacks adequate instructional
materials and trained personnel.
(Maximum 5 points).
(22 U.S.c. 2452(b)(6); 24.a)(2J
[FR D c 80-3714 Filed 11-a-aa&45 m
BILIN ODE 4000-01-M

34 CFR Part 764

Secretary's Discretionary Program

AGENCY:. Department of Education.
ACTION: Final regulations.

SUMMARY:. The Secretary issues
regulations for the Secretary's
Discretionary Program. This program
assists in the development or
demonstration of innovative methods,
techniques, or practices which
contribute to the solution of educational
problems. The regulations include the
criteria by which the Secretary
evaluates applications.
EFFECTIVE DATE These regulations are
expected to take effect 45 days after
they are transmitted to Congress.
Regulations are usually transmitted to
Congress several days before they are
published in the Federal Register. The
effective date is changed by statute if
Congress takes certain adjournments. If
you want to know the effective date of
these regulations. call or write the
Department of Education contact
person.
FOR FURTHER INFORMATION CONTACT.
Jan Solomon, Department of Education,
Office of School Improvement. (Room
3700, Donohoe Building), 400 Maryland
Avenue SW., Washington, D.C. 20202
Telephone: (202) 426-7220.
SUPPLEMENTARY INFORMATION: This
program is authorized by the Education
Amendments of 1978, under section 303
of Title Ill of the Elementary and
Secondary Education Act. On March 12
1980, the Commissioner of Education

published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register (45 FR 18142). Interested
persons were given 80 days to comment
on the notice. Five persons submitted
comments. The comments generally
supported the provisions established in
the NPRM for this program.

The provisions of these final
regulations are substantially the same
as the provisions of the NPRM. The
evaluation criteria are unweighted;
these regulations supercede EDGAR in
this regard. Also the Secretary may, in
any given year, publish a closing notice
in the Federal Register that emphasizes
particular funding areas.

For clarity, minor editorial changes
have been made. For example, the term"mini-grants" has been changed to
"small grants" to reflect more accurately
the language of the statute.

In addition, certain other changes
have been made in response to
comments. The paragraphs below
summarize the comments and the
Secretary's response to them. The
comments and responses are presented
in the order of the sections to which
they pertain. If section numbers differ
from those in the NPRM, the NPRM
section numbers are indicated in
parentheses.

I 764.2b(31 Who is eligible to apply
for a grant?

Comment One oommenter objected to
the inclusion of parent organizations as
eligible applicants for small grants.

Response. No change has been made.
Section 303(b) of the authorizing
legislation includes parent organizations
as eligible applicants for small grants.

S7 O4.30(§ 161.8] How does the
Secretary evaluate an application?

Comment. One commenter opposed
the use of unweighted criteria and
recommended using both weighted
criteria and a funding cut-off point.

Response. No change has been made.
The regulations are specifically
designed to provide the flexibility
needed to evaluate the merits of a wide
variety of projects. Depending upon the
nature of proposed projects, the relative
importance of a particular criterion may
vary widc'y.

Connmne. One commentcr said the
Secretary should not compare each
application t other pending
applicatlors because that process would
not pro% ide a consistent standard for
comparison. The commenter expressed
concern that an "average" proposal,
re iewed in the company of inferior
proposals, would be funded, whereas
that same proposal, reviewed in the

company of outstanding proposals,
would not be funded.

Response. No change has been made.
The Secretary evaluates each
application according to the criteria and,
in doing so, compares the relative merits
of the applications available for funding
to assure that only the best are funded.
However, the Secretary need not fund
any particular number of projects in any
fiscal year. For example, if none of the
applications are of a sufficiently high
quality, the Secretary is not bound to
award any grants.

J 764.31 (§ 161.9) W1'hat selection
criteria does the secretary use?

Comment. One commenter suggested
that the criteria were not appropriate for
small-grants.

Response. No change has been made.
The Secretary believes that the criteria
are appropriate. The criteria are
designed to maintain the overall
flexibility provided by the Act. Because
the criteria are unweighted. they may be
applied in the most appropriate way to
individual projects. For example, some
criteria may be given less weight in
evaluating small grants.

Comment One commenter expressed
concern that small school districts,
which may lack technical proficiency in
the preparation of applications, will not
be able to successfully compete with
large districts. The commenter suggested
that specific language be included in the
regulation that would allow the
Secretary to focus upon the unique
needs of a locality.

Response. No change has been made.
The regulation does not prohibit the
establishment of priorities that would
allow the Secretary to focus on local
needs. For example, the Secretary could
specify in an application notice one or
more specific educational problems to
be addressed. Applicants, large or small,
that demonstrate the capacity to
address such problems may apply.

Further, the Secretary examines the
overall quality of the proposed project
and the nature of the educational need
to be addressed in selecting applicants,
not the skill in presentation. The
Secretary dos not feel that an applicant
lacking experience in proposal writing
will be unable to compete effectively for
a grant.

Comment. One comxrnenter praised the
inclusion of "other p,'blic agencies" as
eligible recipients but suggested that the
criteria be changed to aldress
specifically the cordirnatlon of other
public social agencies and local school
systems.

Response. No change has been made.
The responsibility of grantees to

79035
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coordinate with other activities is
described in EDGAR § § 75.580-75.581.
Citation of Legal Authority.

A citation of statutory or othei legal
authority has been placed in
parentheses on the line following each
provision.
(Catalog of Federal Domestic Assistance
Number 84.122, Secretary's Discretionary
Program)
Shirley M. Hufstedler,
Secretary of Education.

Title 34 of the Code of Federal
Regulations is amended by adding Part
764 as follows:
PART 764-SECRETARY'S
DISCRETIONARY PROGRAM

Subpart A-General
Sec.
764.1 What is the Secretary's Discretionary

Program?
764.2 Who is eligible to apply for a grant?
764.3 What regulations apply to this

program?
764.4 What definitions apply to this

program?
Subpart S-What Kinds of Projects Does
the Department of Education Assist Under
This Program?
704.10 What types of projects does this

program support?
Subpart C-How Does One Apply for a
Grant?
764.20 Application requirements.
Subpart D-How Does the Secretary Make
a Grant?
704.30 How does the Secretary evaluate an

application?
764.31 What selection criteria does the

Secretary use?
Subpart E-What Conditions Must Be Met
by-aGrantee?
764.40 Participation of students enrolled in

private non-profit schools.
764.41 Use of funds.

Authority: Section 303 of the Elementary
and Secondary Education Act, as amended
(20 U.S.C. 2943).

Subpart A-General

§ 764.1 What is the Secretary's
Discretionary Program?

(a) The Secretary's Discretionary
Program assists in the development or
demonstration, or both, of innovative
methods, techniques, or'practices which
contribute to thb solution of educational
problems. The program includes small
grants to teachers, administrators, other
educational personnel and parent
organizations.

(b These regulations govern-
(1) Funds appropriated by Congress

under section 303(d)(1) of the Act; and

(2) Up to ten percent of the funds
appropriated under Part B (Metric
Education), Part C (Arts in Education),.
Part F (Youth Employment), Part G
(Law-Related Education), Part H
(Environmental Education), Part I
(Health Education), Part J (Correction
Education), and Part L (Biomedical
Sciences) of the Act.

(c) These regulations do not govern
programs that are supported by funds
under (b)(1) or (2) of this section for
which there are separate regulations.
(20 U.S.C. 2943)

§ 764.2 Who is eligible to apply for
assistance?

(a) For grants to carry out innovative
projects, eligible applicants include-

(1) State educational agencies (SEAs);
(2) Local educational agencies (LEAs);
(3) Other public agencies; or
(4) Nonprofit private agencies,

organizations or institutions.
(b) For small grants to assist in the

development or demonstration of
innovative methods or techniques,
eligible applicants include-

(1) Teachers;
(2) Administrators or other

educational personnel; and
(3) Parent organizations.

(20 U.S.C. 2942 and 2943).

§ 764.3 What regulations apply to this
program?

(a) Regulations for grants. The
following regulations apply to grints
made under the Secretary's
Discretionary Program: ,

(1) The Education Division' General
Administrative Regulations (EDGAR) in
34 CFR Part 75 (Direct Grant Programs)
and 34 CFR Part 77 (General), except
that § 75.201(a)(3) and § 75.217(a) do not
apply and § § 75.100 through 75.102 do
not apply unless a closing date for
certain applications is published in the
Federal Register.

(2) The regulations in this Part.
(b) Regulations for procurement

contracts. The Secretary may, under
certain conditions, issue contracts under
the Secretary's Discretionary Program.
These-contracts are subject to--

(1) Procurement regulations in 41 CFR
Chapters I and 34; and

(2) Requirements and criteria in
particular requests for proposals (RFPs).

(20 U.S.C. 3474, 2943)

§ 764.4 What definitions apply to this
program?

(a) Definitions in-EDGAR. The
'following terms used in these
regulations are defined in part 77:
Applicant
Application
Award

Budget
Local educational agency (LEA)
Nonprofit
Private
Project
Public
Secretary
State educational agency (SEA)

[b) Program specific definitions.
("Act" means Title III of the

Elementary and Secondary Education.
Act of 1965, as amended.

"Small Grant" means grants of $25,000
or less as authorized by section 303(b) of
the Act.
(20 U.S.C. 3474, 2943)

Subpart B-What Kinds of Projects
Does the Department of Education
Assist Under This Program?

§ 764.10 What types of prolects does this
program support?

(a) The Secretary funds two
categories of projects-

(1) Projects to develop or demonstrate,
or both, innovative techniques, methods,
or approaches which will contribute to
the solution of educational problems.

(2) Small grant projects to develop or,
demonstrate, or both, innovative
methods or techniques which will
contribute to the solution of educational
problems.

(b)(1) The Secretary may publish a
program announcement in the Federal
Register that describes the particular
area of education in which awards will
be made, as well as any closing date
that will apply,

(2) If the Secretary does not publish a
program announcement in the Federal
Register, funds may be awarded to
support a project in any area of
education.

(c) Even If-the Secretary publishes a
program announcement in the Federal
Register the Secretary may support a
project in an area which is not described
in the program announcement If the
Secretary concludes that the
application-

(1) Satisfies the requirements In these
regulations,

(2) Is of outstanding quality, and
(3) Shows a strong likelihood of

meeting important national needs.
(20 U.S.C. 3474, 2943)
Subpart C-How Does One Apply for a

Grant?

§ 764.20 Application requirements.
(a) The Secretary considers making a

grant to an eligible applicant if It-
(1) Submits an application, and
'(2) Complies with all applicable rules

in EDGAR governing the submission of
applications.
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(b) An application from an LEA must
comply with the requirements in
§ § 75.138 through 75.141 of EDGAR
concerning an open meeting on the
application.

(c) If an employee of an LEA applies
for a small grant, the application must
contain assurances that the LEA-

(1) Has had an opportunity to
comment on the application; and

(2) Will cooperate with the employee
in carrying out the project.

(20 U.S.C. 3474. 243)

Subpart D-How Does the Secretary
Make a Grant?

§ 764.30 How does the Secretary evaluate
an applfcation?

(a) The Secretary evaluates an
application on the basis of the
unweighted criteria in § 764.31.

(b) On the basis of the evaluation
criteria in § 764.31, the Secretary
compares an application submitted in
response to other applications submitted
in response to the same program
announcement

(c) On the basis of the evaluation
criteria in 1 764.31, the Secretary
compares an application not submitted
in response to a program announcement
to any other pending application for the
same fiscal year that were also not
submitted in response to a program
announcement The Secretary may also
compare such applications to others
received for a prior fiscal year.

(d) The Secretary may decline to fund
an application that is eligible for funding
under any other Department of
Education progran.

(20 U.S.C. 3474. 2943)

t 764.31 What selection crteria does the
Secretary use?

(a) Plan of operation.
(1) The Secretary reviews each

application for information that shows
the quality of the plan of operation for
the project.

(2) The Secretary looks for
information that shows-

(i) High quality in the design of the
project;

(ii) An effective plan of management
that insures proper and efficient
administration of the project;

(iiI) A clear description of how the
objectives of the project relate to the
purpose of the program;

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective;

(v) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups

that have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women
(C) Handicapped persons
(D) The elderly; and
(vi) If the applicant is an LEA or SEA,

a clear description of how the applicant
will provide an opportunity for
participation of students in nonprofit
private elementary and secondary
schools.

(b) Quality ofkeyperonnel.
(1) The Secretary reviews each

application for information that shows
the quality of the key personnel the
applicant plans to use on the project.

(2) The Secretary looks for
information that shows-

(i) The qualifications of the project
director (if one is to be used);

(ii) The qualifications of each of the
other key personnel to be used in the
project;

(iii) The time that each person
referred to in paragraphs (2) (i) and (i)
of this section plans to commit to the
project;

(iv) The extent to which the applicant,
as a part of Its nondiscriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented. such as-

(A) Members of racial or ethnic
minority groups;

(B) Women;
(C) Handicapped persons;
(D) The elderly; and
(3) To determine the qualifications of

a person, the Sehretary considers
evidence of past experience and
training, in fields related to the
objectives of the project, as well as
other information that the applicant
provides.

(c) Budget and cost effectiveness.
(1) The Secretary reviews each

application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) Ie budget for the project is
adequate to support the project
activities; and

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan.
(1) The Secretary reviews each

application for information that shows
the quality of the evaluation plan fur the
project. (See § 75.590-Evaluation by the
grantee.)

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the

project and, to the extent possible, are
objective and produce data that are
quantifiable.

(el Adequacy of resources.
(1) The Secretary reviews each

application for information that shows
that the applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows-

(i) The facdities that the applicant
plans to use are adequate; and

(ii) The equipment and supplies that
the applicant plans to use are adequate.

(f) Problems addressed. If the
application is not submitted in response
to a program announcement, the
Secretary looks for information that
shows the extent to which educational
problems of national significance are
addressed by the project.

(g) Innogsat! veness. The Secretary
looks for information that shows the
extent to which the project involves
techniques that are innovative but build
on current knowledge and research.

(h) Applicant's commitment and
capacity. The Secretary looks for
information that shows the extent to
which the applicant demonstrates the
commitnemt, capacity, and expertise to
saocessfully carry out the project's
purposes.

(i) Model or demonstration. The
Secretary looks for information that
shows the project's potential as a model
or demonstration that will contribute to
the solution of educational problems.
(20 U.S.C 3474.2943)

Subpart E-What Conditions Must be
Met by Grantee?

§ 764.40 Parficipation of students enroled
In prdvate non-proft schoofs.

Each SEA or LEA that receives a grant
under this program, shall provide for
participation by students enrolled in
nonprofit private elementary and
secondary schools. EDGAR establishes
the rules for this participation (see
EDGAR. 1 75.W].
(20 U.SC. 2-2b))

1764.41 Use of funchs
Direct and indirect costs incurred by a

grantee in carrying out an approved
project are subject to--=

(a) The limitations and applicable cost
principles provided or referred to in
EDGAR. and

(b) The limitations that-
(1) A grantee may not use funds under

this program for construction or
remodeling costs; and

(2) Equipment costs may not exceed
five percent of the grant amount.
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(20 U.S.C. 3474, 2943)

(FR Do. 80-3709 Filed 11-28-80; 8:45 am]

BILLNG CODE 4000-01-M

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 201

[Docket RM 77-3A]

Compulsory License for Making and
Distributing Phonorecords

AGENCY: Library of Congress, Copyright
Office.
ACTION: Final regulations..

SUMMARY: This'notice is issued to
advise the public that the Copyright
Office of the Library of Congress is
adopting final regulations to implement
section 115 of the Copyright Act of 1976;
title 17 of the United States C6de. That
section establishes a compulsory license
for the making and distribution of
phonorecords of nondramatic musical
works. The effect of the final regulations
is to establish requirements governing
the content and service of certain
notices and Statements of Account to be
filed by persons exercising the
compulsory license.
EFFECTIVE DATE: December 29, 1980.
FOR FURTHER INFORMATION, CONTACT.
Dorothy Schrader, General Counsel,
Copyright Office, Library of Congress,
Washington, D.C. 20559, (202) 287-8380.
SUPPLEMENTARY INFORMATION:

The Background of This Action
Section 115 of the Copyright Act

provides that "[w]hen phonorecords of a
nondramatic musical work have been
distributed to the public in the United
States under authority of the copyright
owner, any other person may, by
complying with the provisions of the
section, obtain a compulsory license to
make and distribute phonorecords of the
work" for certain purposes. A
compulsory license permits that use of a
copyrighted work without the consent of
the copyright owner if certain conditions
are met and royalties paid.

Paragraphs (b) and (c) of section 115
direct the Copyright Office to issue,
regulations governing the content and

'filing of certain notices and Statements
of Account under this section. On April
26, 1977, in accordance with an Advance
Notice of Proposed Rulemaking (42 FR
16837), the Office held a public hearing
aimed at formulating regulations under
this section. After Considering the
testimony given at the hearing and in
supplemental statements, on December

29,1977 (42 FR 64889), the Copyright
Office issued interim regulations. After
reviewing the public comments received
in response to the interim regulations,
the Copyright Office on September 28,
1978 (43 FR 44511): (1) Adopted
amendments to the interim regulations;

*and (2) announced a public hearing to be
held on November 28 and 29, 1978, to
take testimony on the interim.
regulations as amended. The record
remained open until January 31,1979 (43
FR 57252), for receipt of additional
written statements.

Most of the testimony and comments
in'connection with the November, 1978,
proceedings were directed at one
complex and difficult issue: the "point in
time" when a phonorecord is to be
considered "permanently distributed,"
thus making the statutory royalty due
and payable. Paragraph (c)(2) of section
115,states that statutory royalties are
payable for every phonorecord "made
and distributed" under'thq license; it"
defines distribution as occurring when
"the person exercising the compulsory
license has voluntarily and permanently
parted" with possession of the
phonorecord. In laying out the Copyright
Office's general responsibility under
section 115, Congress has, in effect,
-mandated the Register of Copyrights to
add specificity to this definition. The
Report of the Judiciary Committee of the
House of Representatives (H-R. Rep. No.
94-1476, 94th Cong., 2dSess. pp. 110-
111) states:

Under existing practices in the record -

industry, phonorecords are distributed to
wholesalers and retailers with-the privilege
of returning unsold copies for credit or
exchange. As a result, the number of
recordings that have been "permanently"
distributed will nqt usually be known until
some time-six or seven months on the
average-after the initial distribution. In
recognition of this problem, it has become a
well-established industry practice, under
negotiated licenses, for record companies to
maintain reasonable reserves of the.
mechanical royalties due the copyright
owners against which royalties on the returns
can be offset. The Committee recognizes the
possibility that, without proper safeguards,
the maintenance of such reserves could be
manipulated to avoid making payments of the
full amounts owing to copyright owners.
Under these circumstances, the regulations
prescribed by the Register of Copyrights
should contain detailed provisions ensuring
that the ultimate disposition of every
phonorecord made under a compulsory
license is accounted for, and that payment is
made for every phonorecord "voluntarily and
permanently" distributed. In particular, the
Register should prescribe a point in time
when, for accounting purposes under section
115, a phonorecord will be considered
'oermanently distributed," and should
prescribe the situations in which a
compulsory llcensee is barred from-

maintaining reserves (e.g., situations In which
the compulsory licensee has frequently failed
to make payments In the past.) (Emphasis
added)

In § 201.19(a)(4) of the Copyright
Office's amended interim regulations,
the Office sought to fulfill its
responsibility to "prescribe a point In
time when, for accounting purposes
* * *, a phonorecord will be considered
'permanently distributed'," and to
establish accounting requirements to
assure full payment of all royalties to

,which copyright owners are entitled
under the compulsory license. The
record of the November, 1978, hearing
and statements, which focused on this
provision, proved illuminating; after
giving careful consideration to the views
of the various interested parties, the
Copyright Office reached some tentative
conclusions as to what our final
regulations on this point should provide.
On September 7, 1979, the Office
published a notice in the Federal
Register (44 FR 52260) to announce:

(1) The availability of a Background
Paper outlining and discussing our
conclusions; and (2) a public meeting to
be held on October 19,1979 to consider
comments on the principles and
conclusions embodied in the
Background Paper.

The purpose of the October 19, 1979
meeting, as expressed In the public
notice, was to "sharpen, narrow, and, if
possible, settle remaining Issues and
thus to assist the Copyright Office In
issuing final regulations on the subject."
The meeting, and the supplemental
comments filed after it, helped the
Copyright Office in the revision,
refinement, and clarification of Its
tenatative conclusions and in the
drafting of regulatory language.

Above all, the meeting and comments
convinced the Copyright Office of the
need to take definitive action and to
issue final regulations without further
proceedings. The Copyright Office Is
also aware, however, that the parties
remain diided on how to resolve this
difficult question, and that the
controversy over it is likely to continue,
Under the circumstances, the Office
emphasizes that these final regulations
should be considered experimental and
subject to reconsideration in the light of
experience.
General Principles Underlying Final
Regulations

Although the compulsory license for
phonorecords (the so-dalled
64mechanical license") has been a fixture
of the copyright law since 1909, the shift
in the obligation to pay royalties from
parts "manufactured" to phonorecords
"made and distributed" is new. Royalty
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payments under voluntary, negotiated
recording licenses have long been based
on the "made and distributed" criterion.
However, the application of this
criterion in a compulsory context-
accompanied by the definition of
"distributed" in section 115(c)(2) and the
directive in the House Report-presents
a different and unprecedented situation.
The record of these proceedings is full of
warnings from both sides about the
hazards that the Copyright Office must
avoid as it ventures into accounting
practices previously ungoverned by the
copyright law.

The record industry's warnings are
centered around two major concerns: (1]
That the accounting system not be so
complicated and burdensome that it
negates the purpose of the compulsory
license; and (2) that the system adopted
not be one with a built-in likelihood of
overpayments. The music publishers
argue that: (1) The system must be tight
enough to ensure against careless or
colorable accounting practices and
deliberate manipulation; and (2) the
system must not only guarantee a full
pay-out of all royalties due to copyright
owners, but it must also require prompt
payment and it must prevent
manipulation to allow unjustified delays
in royalty payments, thus depriving
copyright owners of interest on the
monies due them.

The Copyright Office has considered
these arguments, and it has striven to
take account of them. In preparing these
final regulations, the guiding principle
has been to make the compulsory
license a workable tool while assuring
that copyright owners will receive "full
and prompt payment for all
phonorecords made and distributed."
(H.R. REP. NO. 94-1476,94th Cong., 2d
Sess. p. 110]. Specifically, the Copyright
Office has adopted three fundamental
criteria:

(1) The accounting procedures must
not be so complicated as to make use of
the compulsory license impractical.

The Copyright Office believes that in
carrying out its responsibilities under
section 115, it has a duty to provide a
system that is a realistic alternative to
voluntary licensing. Neither the record-
keeping nor the CPA audit requirements
should be so burdensome or expensive
as to undermine the Congressional
intention by putting compulsory
licensing out of the reach of record
companies. The task is to provide a
system that will function, not one so
loaded with paperwork that it becomes
prohibitive.

In line with this criterion, the
Copyright Office has abandoned the
requirement for tracking phonorecord
shipments, which was embodied in the

interim regulations. The Office now
concludes that a requirement for
actually tracking particular phonorecord
shipments, and for determining whether
phonorecords are destroyed or
reshipped, is impractical. For the same
reason the Office has not adopted two
alternative suggestions as to methods
for reducing monthly phonorecord
reserves: (1) Systems of averaging
outstanding reserve balances, which
would require complicated
recalculations of all balances each
month; and (2) systems of customer-by-
customer accounting, whic.h would
substantially multiply the necessary
paperwork. These alternative
accounting systems are discussed in
more detail below. Although the
Copyright Office is inclined to doubt
that the use of any of them would be
impossible in theory, it is convinced
that as a practical matter, requirement
of any of them would put compulsory
licensing beyond the means of many
record companies.

(2) The accounting system must insure
full paymen4 but not overpayment.

Despite their obvious dissatisfaction,
copyright owners must accept the
legislative decisions embodied in
section 115: (1) To base royalties on
phonorecords "made and distributed";
(2) to define "distributed" in a way that
clearly permits the setting up of reserves
against which return can be credited:
and (3] to permit the final pay-out to be
deferred to a "point in time" to be
provided by Copyright Office
regulations. Within this legislative
framework, copyright owners are
justified in demanding establishment of
an accounting system that guarantees
payment for all phonorecords that are
either distributed without a right of
return or that are not returned within a
stated period.

Like Congress, the Copyright Office is
conscious of the often-heard charges of
careless or colorable accounting
practices by certain record companies
which, it is alleged, have deprived
copyright owners of substantial
royalties in the past The Office agrees
that the regulatory system it adopts
must be tight enough to guard against
this sort of abuse and to assure "full and
prompt" payment of royalties. However,
the Office cannot accept the further
argument that Congress actually
envisioned an over-all system in which
frequent overpayments were to be
expected, as a means for balancing
possible negligence, dishonesty, or
manipulation by certain record
companies. The Office believes that the
statutory requirement for an annual
CPA audit, coupled with our regulatory

requirements including the application
of "generally accepted accounting
principles" (GAAP) to the recognition of
revenue from the sale of phonorecords,
should go a long way toward assuring
copyright owners payment of all monies
to which they are entitled-that is,
statutory royalties for all phonorecords
shipped, minus phonorecords returned
within a reasonable time-frame. Since
actual tracking of phonorecords or
shipments is impractical, the Copyright
Office has adopted FOFI (first-out-first-
in) as the accounting convention that
most closely conforms to the
Congressional intent. The Office
believes that an accounting system
based on FOFI. audited by a CPA in
accordance with GAAP, will result in
full payments to copyright owners, but
will minimize the likelihood of
overpayments that would arise more
often under LOFI (last-out-first-in.

(3] The accounting system must insure
prompt pajnenL

Although section 115 contemplates
that royalty payments for a certain
percentage ofphonorecords shipped will
be deferred and held in reserve to be
credited against returns, Congress also
clearly intended that reserves not be
held beyond a reasonable time-that,
even with deferral, payments should still
be "prompt." The House Report on the
revision bill emphasizes the "particular"
importance of the task entrusted to the
Copyright Office: "to prescribe a point in
time when * * * a phonorecord will be
'permanently distributed' * *.

In its amended interim regulations, the
Copyright Office fixed this "point in
time"-the outer limit for holding
reserves-at one year measured from
the month of a particular shipment of
phonorecords. In the preliminary
conclusions expressed in its September
7,1979, Background Paper, the Office
adhered to this formula in the face of
arguments from the record industry that
it be substantially lengthened and from
the copyright owners that it be
substantially shortened. For reasons to
be discussed in detail below, however,
the Copyright Office has now concluded
thit the twelve-month "point in time"
should be reduced to nine months. The
Copyright Office believes that a nine-
month cut-off will bring faster royalty
payouts to copyright owners, thus
coming closer to the requirement for
"full and prompt payment," while not
resulting in more overpayments by
record companies.
Certain Conclusions From the
Background Paper Adopted

Several of the conclusions underlying
the formula for calculating royalties, as
presented in our Background Paper of
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September 7,1979, were challenged at
the October, 1979, meeting. The
Copyright Office's consideration of the
arguments put fofward at the meeting
has led the Office to confirm three of
these conclusions:

(1) To require th application of FOFI,
rather than LOFI, to the number of
returned phonorecords;

(2) To apply the formula presented in-
our Background Paper on a general basis
rather than a customer-by-customer
basis: and

(3) Not to include in the regulations an
explicit requirement for the refund of
overpayments.

Our reasons for each of these
conclusions can be summarized briefly
as follows:

(1) Adoption of FOFL
A principal element of the formula for

calculating royalties presented in the .
Copyright Office's Background Paper is
the application of an accepted
accounting convention-either FOFI
(first-out-first-in) or LOFT (last-out-first-
in)-to the number of returned.
phonorecords in order to reduce and
possibly eliminate particular monthly
phonorecord reserves. As illustrated in
the appendices to the Background Paper;
the Copyright Office applied both FOFI
and LOFI to nine different shipment and
return patterns to determine which of
the two accounting conventions best
meets the goal of assuring full
remuneration without overpayment. The"
Office's conclusion, which was
supported by the documentation, was
that FOFI more accurately reflected
actual sales in various situations, and
that overpayments of royalties were
more likely to occur under LOFI than
under FOR.

During the public meeting, it became
evident that the representatives of music
publishers (the National Music
Publishers Association and the Harry
Fox Agency, hereafter referred to as
NMPA/HFA) had strong objections to
the adoption of FOR as the applicable
accounting convention. Their views,
which were formalized in their
Supplemental Comments, focused on
two objections: (1) The loss of earned
interest during the period that royalties
are held in reserve by the compulsory
licensee; and (2) the ability of the
licensee to manipulate reserves under
FOFI to delay payment to music
copyright owners even further.

The Copyright Office recognizes that,
particularly in a time of high inflation
and fluctuating interest rates, the timing
of royalty payments is an important
consideration in assuring that copyright
owners are fully renumerated. It is true
that, if compulsory licensees were free,
as a matter of course, to overestimate

the number of returns and to establish
artificially high reserves, royalty
payments on some phonorecords would
be delayed and interest would be lost.
The formula here adopted for the
calculation and payment of royalties,
however, does not give licensees that
freedom. On the contrary, the
regulations require the establishment of
reserves based on reasonable estimates
of returns made in accordance with
generally accepted accounting priiciples
(GAAP). Furthermore, in situations
where the compulsory licensee has
correctly established reserves or has
established a low reserve, there is no
possibility of any loss of earnedinterest.
The Copyright Office believes that the
application of GAAP will reduce the
likelihood of unusually high reserves,
thereby minimizing the possibility for
losses-of earned interest.

In their testimony and Supplemental
Comments, NMPA/HFA also sought to
demonstrate the possibility of
manipulatory abuse under FOFI. The

-example presented by NMPA/HFA does
show a potential for abuse it should
also be noted that similar abuse could
occur under LOFI,'though on a smaller
scale. The Copyright Office is not
convinced, however, that the
hypothetical situation posed in the
example chosen by NMPA/HFA is, in
fact, a realistic one. When considered
against the procticalities of multiple
monthly shipments and returns, the
costs involved in manipulation, the
-possible penalties for detected
'manipulation, and the requirement for
CPA certification, the likelihood of
substantial manipulative abuse does not
seem great.

In their Supplemental Comments,
NMPA/HFA suggested the alternative
use of proportional averaging as a
compromise to resolve the FOFI/LOFI
dispute. This suggestion seemed worth
exploring, and we have studied the
possible application of both straight
averging and of proportional averaging
as a means of offsetting particular
monthly phonorecord reserves by
returned phonorecords.

On the basis of its studies, the
Copyright Office concluded that neither
straight averaging nor proportional
averaging reflected actual sales in
various situations any more accurately
than FOFI. Furthermore, the Office
believes that the added complexities
netessitated by the adoption of either
straight or proportional averaging would
outweigh any benefits that possibly
might be derived from one of these
systems. For these reasons, the
Copyright Office has decided to adopt
FOFI.

(2) Application of the formula on a
general basis.

The foundation of the Copyright
Office's formula for calculating royalties
is the application of FOFI to the

-reduction of separate and distinct
monthly phonorecord reserves. A
particular monthly phonorecord reserve
is comprised of reserves taken against
all applicable shipments made during
the month covered by the Monthly
Statement; there is no differentiation
among specific customers.

In their Supplemental Comments,
NMPA/HFA urged that-

* * * compulsory licensees should only be
permitted to credit phonorecords returned
from a particular customer against royalty
reserves maintained by the compulsory
licensee with respect to prior shipments of
the same phonorecord to such customer
(Supplemental Comments by the NMPA and
HFA, November 29, 1979, p. 30.)
Similarly, NMPA/HFA suggested that
the carrying forward and adjustment of
a negative reserve balance in order to
apply overpayments against royalty
payments only should be permitted on a
customer-by-customer basis.

The Copyright Office recognizes that
it may be possible to construct
simulated shipment models purporting
to show inadequacies in the system of
applying phonorecord returns against
the earliest eligible phonorecord reserve,
regardless of customer. The Office
remains unconvinced, however, that
simulations of this sort are realistic or
that application of our formula on a
general rather than a customer-by-
customer basis would result In any
substantial harm to music copyright
owners. At the same time, the
adjustment of reserves on a customer-
by-customer basis would require a
substantial increase in recordkeeping
and would add enormous complexity to
the estimation of reserves and the
compulsory license mechanism In
general. Moreover, adjustments on a
customer-by-customer basis would, in
many instances, artificially and
unnecessarily increase the number of
phonorecords ultimately considered
"voluntarily distributed" beyond the
number actually sold. For these reasons,
the Copyright Office has decided against
applying the formula on a customer-by.
customer basis.

(3) No express requirement for the
refund of overpayments.

In its Background Paper, the Copyright
Office indicated that it rejected a
request by the Recording Industry
Association of America (hereafter
referred to as RIAA) to specifyJn the
regulations that refunds may be
available where a compulsory licensee
finds it has made an overpayment of
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royalties. The Office did, however,
repeat from its Notice accompanying the
amended interim regulations that-
.. we believe that resolution of this

issue in particular cases is best left to
negotiation between the parties, or
application of general legal principles in the
appropriate forum. (43 FR 44515.)

During the public meeting and in their
Supplemental Comments, the RIAA
again urged us to include a specific
requirement for refunds for
overpayments. On the other hand, the
NMPA/HFA strongly disapproved of-

* * * any such reference-which implicitly
or explicitly accords recognition to the
incorrect view that compulsory licensees
have any claim whatsoever for refunds to
any royalty overpayments. (Supplemental
Comments by the NMPA and HFA.
November 19,1979, p. 37.)

In its earlier comments on this point,
the Copyright Office did not intend,
implicitly or explicitly, to suggest that
music copyright owners have any legal
obligation to -make refunds for royalty
overpayments. When the Office
mentioned "negotiation between the
parties" in this context, it was thinking
of cases involving litigation or other
forms of legal process where the amount
of overpayment might be a factor to
consider in settling a dispute; the Office
did not mean to imply that, in a strict
compulsory license situation, either the
licensee has any right or the copyright
owner any obligation to negotiate
concerning overpayments. Without
prejudging the issue in any way,
however, the Copyright Office continue
to believe that resolution of this issue in
particular cases is best left to
application of general legal principles in
the appropriate forum.

Changes and Clarifications in the
Regulatory Formula for Calculating
Royalties

The October, 1979, meeting and the
Supplemental Comments submitted by
the parties convinced the Copyright
Office that several aspects of the
proposed regulatory formula, as
presented in the Background Paper,
needed clarification. In addition,
arguments submitted by representatives
of the music copyright owners led the
Office to reconsider other components
of the formula. As a result of this
process, the Copyright Office has made
three major changes and clarifications in
the formula for computing royalties:

(1) Segregation of Phonorecords
Shipped into Three Categories.

In their Supplemental Comments,
NMPAIHFA suggested that the formula
for calculating royalties-

" " * should be revised sn that reseres
are subtracted from the gross number of
phonorecords relinquished from possession
for purposes of sale prior to the computation
of the total gross number of phoncrecords
shipped In a given month. This will reduce
the likelihood that the reserve size %sill
inadvertently be determined on the basis of
all phonorecords shipped-not simply those
shipped for purposes of sale (Emphasis
supplied in text) ISupplemental Comnments by
the NMPA and HFA. November 19, 1979. p.
40.)

While this calculation step was implicit
under the formula presented in its
Background Paper, the Coplright Office
recognizes that inadvertent errors and
misunderstandings would be less likely
to occur if the differing types of
shipments were specifically segregated,
and if reserves were computed and
subtracted before gross shipments were
figured into the formula.

Earlier in these proceedirigs, N.NPA/
HFA offered the following proposal:

If phonorecords shipped on which royalties
have not been paid are returned ' * ' and
such phonorecords are subsequently
reshipped for sale in the secondary market,
royalties should be paid on th(! basis of 10O
of the records shipped-ie, no reserves
should be permitted with respect to these
shipments. The rationale for this is clear.
When phonorecords are reshipped for sale in
the secondary market, record companies do
not generally permit their return.
And * * * virtually all phonnrecords
shipped in the secondary market will be sold
by the record companies. At this point, there
is no reason for the royalty payments to be
withheld from copyright owners on the false
premise that they are needed to offset returns
which will not be forthcoming. (Supplemental
Statement by the NMPA and HFA. January
31.1979, pp. 39-40])

The Copyright Office agreed in its
Background Paper that, in the situation
described, the accounting practices
adopted should not permit the taking of
reserves where no right of return exists,
but the Office suggested that this result
should be achieved by the application of
GAAP rather than by any specific
provision in the regulations. The
Copyright Office has now reached a
different conclusion: having recognized
the desirability of computing and
subtracting reserves before figuring in
shipments on which no reserve can be
taken, the Office has revised its general
formula to take account of both of these
proposals by NMPA/HFA. Under the
new formula, the compulsory licensee
must determine the monthly totals of
three distinct types of shipments: (1)
Phonorecords shipped for sale with a
right of return: (2] phonorecords shipped
for sale without a right of return; and (3)
phonorecords shipped for purposes
other than sale. It is only with respect to

the first type of shipment that reserves
can be taken.

(2) The GlAP AIternative
In their Supplemental Comments,

NMPA/HFA state:
The Copyright Office has clearly indicated

that the point in time when a phonorecord is
to be considered "permanently distributed"
for purposes of the pay ment of reserved
royalties to copyright owners is one year (or
such shorter time that may be mandated by
GAAP as measured from the month of a
particular shipment of phonorecords. We feel
that in the Discussions and in the Background
Paper, the GAAP alternative is not given due
emphasis. We request the Copyright Office to
specifically state it does not expect
compulsory licensees to treat the rule simply
as a strict one-, ear rule-i.e., that it fully
expects compliance with the obligation to
pay royalties on reserves sooner, if such
would be mandated by GAAP. (Supplemental
Comments by the NMPA and HFA.
November 19,1979, p. 39).
Ever since the early stages of these

proceedings, the Copyright Office has
intended the reserve holding period-
the "point in time" beyond which
reserves could not be held and would
have to be paid out-to be an outside
limit; if GAAP were to mandate an
earlier pay-out, it would controL The
Office agrees that. in concentrating upon
what happens when the specified
reserve holding period ends and the
reserve lapses, it may not-have given
enough emphasis to the "GAAP
alternative" in its discussions of the
problem. We have, therefore, made it
explicit in the final regulations.

Moreover, because the operation of
the compulsory license adopted under
these final regulations differs from the
operation contemplated in the amended
interim regulations, the "GAAP
alternative" will also operate
differently. Under the amended interim
regulations, specific shipments of
records were supposed to be tracked
and all reserves accumulated into one
aggregate group; a reserve reduction, if
mandated by GAAP, would affect the
aggregate reserve group. The final
regulations have replaced the actual
tracking of phonorecord shipments and
the aggregate accumulation of reserves
with a system based on the application
of FOFI to separate and distinct monthly
phonorecord reserves. Under the final
regulations, a reserve reduction, if
mandated by GAAP, will affect these
separate reserves. The Copyright Office
has decided that applying FOFI to
reduce reserves in this situation would
be consistent with the decision to apply
FOFI to reduce reserves where
phonorecords are returned to the
compulsory licensee. Accordingly, the
Copyright Office has revised paragraphs
(a)(5)(iii) and (b) of I 201.19 of the final
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regulations not only to state the "GAAP
alternative" explicitly, but also to set
forth the procedures for carrying it out

(3) Cut-off at Nine Months Rather
Than One Year.

The '!point in time" which must be
fixed as the outer limit for the holding of
reserves has been set in our amended
interim regulations at one year,
measured from the month of a particular
shipment ofphonorecords. The
Copyright Office's Background Paper
proposed that the Office adhere to this.
cut-off point, and rejected proposals by
NMPA/HFA to measure the period from
the release date of the recording, or
alternatively, from the date of
distribution following a period when-the
recording had been deleted from the
compulsory licensee's active catalog.
The Copyright Office's position on this
point was that "measuring the period
from actual shipments brings us much
closer to the Congressional infent"Witt
respect to the length of the period itself,
NMPA/HFA have consistently
proposed, throughout this proceeding,
that the point at which there has been a
"permanent parting with possession" of
a phonorecord by the compulsory
license should be set at six months. In
our September 28, 1978, Notice we
stated that-
* * * we can find no justification for the 6

months suggestion, and a period shorter than
1 year would appear to Impose an -
unjustifiable burden on compulsory licensees.
(43 FR 44516.)

We reiterated this view in our
Background Paper.

In their Supplemental Comments,
NMPA/HFA made some new points
with respect to the designation of the
"point in time":

Recent developments in the record industry
itself support the notion that the normal time
lag between shipments and returns is
probably as slight as four months. RIAA has
recently adopted a rule to the bffect that
-phonorecords will be certified as having
reached the coveted sales standards that
qualify for gold and platinum certification at
the close of the period terminating 120 days
following release * * * In addition, RCA
Records has recently adopted strict
limitations regarding the number of
phonorecords which their customers may
return. A customer's return allowance, under
the new RCA system, will be a percentage of
Its gross sales during the fourth preceding
month. This is clear evidence that RCA
believes returns will come in within four
months following shipment. (Supplemental
Comments by the NMPA and HFA.
November 19, 1979, pp. 19-20.)

The Association of Independent Music
Publishers also put forward new
arguments relating to the sales history of
popular records and suggested that six

months should be considered the outer
limit for the maintenance of reserves.

Recogmizing that the economy in
general, and the record industry and its
business practices in particular, were in
a state of flux, the Copynight Office felt

f that these new arguments justified a
review of the one-year period. A
principal concern in this review was the
impact that a holding period of shorter
than one year would have on the
number of phonorecords that ultimately

- would be considered "voluntarily
distributed" under the general formula.
To explore this, the Office recalculated
the nine shipment-and-return models
contained in the appendices of the
Background Paper (which-used a one-
year cut-off) on the basis of six-month
and nine-month holding periods. The
Office found that a six-month-holding
period measured under FOFI resulted in
a greater number of phonorecords
considered "voluntarily distributed"
and, consequently, in an overpayment of
royalties in one third of the shipment
models. On the other hand. a nine-
month holding period measured under
FOFI continued to reflect accurately
actual sales in the various models while
achieving a faster royalty payout to the
music copyright owner in the three cases
where an unusually high reserve was
taken by the compulsory licensee.

As the result of this analysis of the
* whole problem, the Copyright Office has'

decided to reduce the one-year holding
period to nine months in
§ 201.19(a)(51(iii)(B) of the regulations
and in the formula for computing
royalties found in § 201.19(e)(4)(ii). The
Office believes that this change should
reduce the potential for damage through
reserve manipulation and minimize the
loss of interest while providing for a
faster pay-out of lapsed reserves to
music owners. At the same time, the
Office's studies indicate that this
modification will not result in
unjustifiable overpayments by
compulsory licensees.

Statem'ent of the Formula

On the basis of the various
conclusions discussed above, and on the
premises summarized in the next section
of this Notice, the Copyright Office has
made several changes in the four-step
formula developed in the Background
Paper. These changes have been
incorporated into a five-step formula to
be used in computing monthly royalty
payments under a compulsory license.
This formula, which is outlined here, Is

f set out in detail in § 201.19(e)(4)(ii) of the
final regulations.

Formula for Calculating Royalties:
Step 1: Compute the total number of

phonorecords that, during the given month,
were shipped forpurposes of sale with a
privilege ofreturn. (This total does not
include: (1) Any phonoreqords relinquished
from possession for purposes of sale but
without a privilege of return, or (2) any
phonorecords relinquished from possession
for purposes other than sale.]

Step 2" Subtract the number that have boon
reserved in the given month. (First,
multiply the subtotal from Step 1 by the'
-percentage reserve level established under
GAAP, and then deduct the result from that
same subtotal.)

Step 3:Add the total of all phonorecords
shipped during the month that were not
countedin Step 1. (This Is the total of: (1)
All phonorecords relinquished from
possession for piurposes of sale but without
a privilege of returnplus (2) all
phonorecords relinquished from possession
for purposes other than sale.)

Step 4. Make any necessary adjustments with
respect to reserves for previous months;
three types of adjustment may be possible:

(a] Sales revenue "recognizod'" If In the given
month, revenue from the sale of
phonorecords shipped in any previous
month is being "recognized" under GAAP,
add the total of such phonorecords.

(b) Lapsed reserves: If there are any
phonorecords that were reserved in the
ninth previous month and have not boon
offset under FOF by actual returns, add
the total of such phonorecords.

(c) Reduction of negative reserve balance: If
the aggregate reserve balance for al
previous months is a negative amount,
subtract the number of phonorocords
shipped during the givetL month that have
been used to reduce the negative reserve
balance.

Step 5: Multiply by the statutory royalt rate.
(Multiply the result of Step 3, as adjusted If
necessary by Step 4, by the statutory rate
of 2% cents or Ya cent per minute or
fraction of playing time, whichever In
larger, this gives you the monthli royalty
payment.)

Explanation of Certain Promises
Underlying the Formula

The following points are intended to
help in interpreting and applying the
formula:

Step 1: The figure arrived at in this
step should represent every
phonorecord shipped for purposes of
sale during the month with the privilege
of return-that is, every shipment for
sale where the recipient was given the
right to return unsold phonorecords for
credit or exchange. Put another way, It
should represent the total of all
phonorecords shipped-during the month
minus two categories of shipments: (1)
Phonorecords shipped for sale without
any privilege of return, and (2)
phonorecords shipped for purposes
other than sale. No reserves can be
taken against these latter two categories
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of shipments, which will be figured into
the formula in Step 3.

Step 2: This step involves the
calculation and deduction of the
monthly reserve.

(a) With respect to phonorecords
shipped for sale with a privilege of
return, the compulsory licensee
establishes a "reserve level"-a
percentage figure representing an
estimate of returns, which must be made
in accordance with generally accepted
accounting principles (GAAP). The
reserve level percentage for a particular
month is a cumulative figure; in effect, it
represents the best realistic estimate, in
combination with estimates made for
earlier months, of the ultimate
percentage of returns---an estimate of
final percentage, out of all phonorecords
of the sound recording that are shipped
for sale with a privilege of return, that
will, in fact, be returned.

(b) Under GAAP this cumulative
reserve level need not remain constant;
each month it may be changed upward
or downward in response to the sales
history of the record or other variables.
However, fluctuations in the reserve
level cannot be used as the basis for a
retroactive increase in the number of
phonorecords remaining in previously
established monthly phonerecord
reserves. Moreover, even If the
compulsory licensee is swamped with
returns from previous shipments, the
reserve level for a given month cannot
be set under GAAP at more than 100%.

(c) Each month an amount,
representing the reserve level
percentage of the phonorecords shipped
for sale during the month accompanied
by a right of return, is placed in that
month's phonorecord reserve. In Step 2
of the formula, this amount is deducted
from the subtotal arrived at in Step 1.

(d) Note that the amounts in Step 2
are gross rather than net," no deductions
are made in Step 2 for actual returns.
This represents a change from
§ 201.19(a)(4)(ii)(B) of our amended
interim regulations (43 FR 44518), under
which payment was to be made on the
basis of "net sales" as opposed to "gross
sales." This netting of sales, before any
adjustment of reserves takes place,
utilizes a procedure akin to the LOFI
("last-out-first-in") accounting
convention. Since, as was discussed
arlier in this Notice, the Copyright

'Jffice has concluded that application of
'.OFI is not desirable in meeting the
-tatutory objectives, the final
-egulations requiie that reserve and
ioyalty calculations be based on gross,
rather than net, figures.

Step 3: Here you add in all of the
remaining phonorecords shipped during
the month: (1) All phonorecords shipped

for sale that are not accompanied n), the
right to return unsold phonorecords for
credit or exchange; and (2) all
phonorecords shipped for purposes
other than sale. The first of these
categories will, in most cases, include
phonorecords shipped to secondary and
tertiary markets. The second category
will include phonorecords shipped
voluntarily for purposes such as
promotion, gift, rental, loan, lease, etc.
For both of these categories, the full
amount of the royalty is payable upon
shipment; since no returns can be
anticipated no reserves can be set up.

Step 4. The subtotal arrived at in Step
3 will represent the monthly total of
voluntarily distributed phonorecords
unless an adjustment in that figure is
necessary. The necessity for making an
adjustment arises in three specific
situations:

(a) Sales revenue "recognized, "Under
the formula, it may be possible for
revenue from the sale of phonorecords
shipped in previous months and placed
in a phonorecord reserve to be
"recognized" under GAAP In the month
covered by the Statement. In this case,
that number of phonorecords is added to
the subtotal resulting from Step 3 of the
formula. Correspondingly, particular
monthly phonorecord reserves are
reduced to offset these "recognized"
phonorecords. How the latter process
would work in actual accounting
practice is explained in J 201.19(b) of
our final regulations.

(b) Lapsed reserves. Assuming they
have not been offset by actual returns or
already paid out as "recognized" sales
under GAAP. any reserves remaining
from the ninth previous month must be
added to the subtotal from Step 3. As
noted earlier, the Copyright Office has
adopted FOFI as the means of offsetting
returns against reserves and
determining the amount of lapsed
reserves that must be paid out after the
nine-month holding period. How this
would work in actual accounting
practice is described in § 201.19(c) of our
final regulations.

(c) Reduction of negative reserve
balance. If, at any point, the total
number of phonorecords that have been
returned is greater than the total number
of phonorecords that have been placed
in the various monthly reserves, the
reserve balance will consist of a
negative figure representing
overpayments. Rather than wiping out
the negative balance at the end of the
nine months, the final regulations
provide for a negative reserve balance
to be carried indefinitely and to be
reduced by applying it against
shipments of the same recording under
the same compulsory license. In this

situation, the shipment of a phonorecord
used to reduce the negative reserve
balance would not be considered
"voluntarily distributed" and no
royalties need be paid for such
shipment. For this reason, the number of
phonorecards so shipped will be
deducted from the subtotal resulting in
Step 3. It should be noted that, unlike
monthly phonorecord reserve. the
aggregate number of phonorecords
represented in a negative reserve
balance is accumulated into one group.
Since there are no time limitations
placed on the life of a negative reserve
balance, it is unnecessary to separate
this balance into separate and distinct
monthly balances. How this would work
in actual accounting practice is
explained in § 201.19(c](4) of our final
regulations.

Step 5: This is a simple calculation,
multiplying the subtotal from Step 3,
with whatever adjustments necessary
from Step 4, by the applicable statutory
rate.

Remaining Issues
In addition to the accounting

questions discussed above, there are
several other issues remaining to be
settled in these final regulations. These
Issues pertain to: (1] Instances where the
compulsory licensee is barred from
maintaining reserves; (2] the preparation
of standard forms for Notices of
Intention and Statements of Account; (3)
the filing and service of Statements of
Account and royalty fees; and (4) the
retention of documentation by the
compulsory licensee. The Copyright
Office has considered the arguments
regarding all of these issues and has
reached the following conclusions,
which are being implemented in these
final regulations.

(1) Barring of-the maintenance of
reserves. As part of the Copyright
Office's regulatory authority under
section 115, Congress directed the Office
to "prescribe situations in which a
compulsory licensee is barred from
maintaining reserves * * *." HR. REP.
No. 94-1476, 94th Cong., 2d Sess. p. 111.)
Section 201.19(d) of the final regulations
(paragraph (al[S) of the amended interim
regulations) specifies these situations. In
their Supplemental Comments, NMPA/
HFA proposed that this paragraph
should-

* * "be revised to provide that if. within
the preceding ten years, the person or entity
exercising a compulsory license has failed to
make timely delivery of any Annual
Statement of Account (with the required
certification by an independent auditor] with
respect to any compulsory license, that
person or entity should be barred from the
maintenance of reserves. (Supplemental

79O4
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Comments by the NMPA and HFA.
November 19, 1979, p. 35.)

The Copyright Office believes that the
legal implications and consequences-of
a compulsory licensee's failure to make
timely delivery of theAnnual Statement
of Account with the required
certification by a certified public
accountant only should have whatever
effect a court may determine. On this
assumption, it would be improper for the
Copyright Office to lay down a hard and
fast rule that would automatically bar
the maintenance of reserves in these
cases. The regulaton as issued bars the
maintenance of reserves in any case-
* * *where, within three years before the

phonorecord was relinquished from
possession, the person or entity exercising
the compulsory license has had final
judgment pntered against it fofalure to pay
royalties for the reproduction of copyrighted
music on phonorecords, or -within such period
has been definitively found in any proceeding
involving bankruptcy, insolvency,
receivership, assignment for the benefit of
creditors, or similar action, to have failed to
pay such royalties *

If a court determines that a compulsory
licensee's failure to make timely
delivery of the Annual Statement of
Account, with the required certification,
is tantamount to a.failure to pay
royalties, the regulation as issued should
protect adequately the interests of music
copyright owners;

(2) Forms. Throughout this proceeding,
both NMPA/HFA and RIAA have urged
us to prepare standard forms for Notices
of Intention and Statements of Account.
The use of a prescribed form naybe of
assistance to record companies in
understanding and.meeting their
obligations under the compulsory
license, and to music copyright owners
in reviewing the information reported.,
However, the Copyright Office does not
believe that the number of compulsory
licenses presently in operation, or
expected in the immediate future,
warrant the substantial time and
expense necessary to develop standard
forms. For this reason the Office has
decided to refrain from developing
standard forms at this time. If the use of
mechanical compulsory licenses
increases substantially in the future, the
Office will reconsider its decision at that
time.

(3) Filing and service of Statements of
Account and royalty fees. Earlier in
these proceedings, NMPA/HFA took
issue with the Copyright Office's rules
regarding the service of Statements of
Account and royalty fees where the
compulsory licensee does not know the
address of the copyright owner or where
the Statement and fee are served by
registered or certified mail but are

returndd to the sender. They urged that
compulsory licensees be-fequred, in
these cases, to file the Statement of
Account and deposit-the royalty fee in
the Copyright Office for the benefit of
the copyright owner. In the Notice
accompanying the amended interim
regulations, the Copyright Office
concluded that "it would be appropriate
to open the records of the Copyright
Office to the filing of M6nthly and
Annual Statements of Account" (43 FR
44514], and amended the interim
regulations accordingly. However, the
Office did "not believe it would be
proper to require the filing of statements
of account in the Copyright Office in
these cases." (43 FR 44514). Further, the'
Copyright Office felt that it would be
"impossible for our Office, without
specific statutory authority, to act as a
depository for royalty fees owed to
copyright owners." (43 FR 44514). Ii
their Supplemental Statement dated
January 31, 1979, NMPA/HFA suggested.
in the alternative, that the regulations
be-

* * amended to make mandatory the
filing of a notice with the Copyright Office by
a compulsory licdnsee in the event the
compulsory licensee knows the bddress of
the copyright owner to be incorrectly stated
in the Copyright Office records by reason of
the return of mail sent to such address * * *

If a payment to a copyright owner was
included in the mail that had been so
returned to a compulsory licensee, the notice
filed by the compulsory licensee should so
state that such payment has been returned. In
sich event, until the correct address of the
copyright owner is ascertained, the I
regulations should.require the filing of all
monthly and annual statements of account
with the Copyright Office and di royalty
payments to be deposited by the compulsory
licensee in an escrow account maintained by
it for the benefit of the copyright owner. It is'
anticipated that this procedurewill enable
HFA in the course of its periodic examination
of the Copyright Office's compulsory license
filing register, to becomxe aware of these
situations and attempt to provide the correct
addresses of copyright owners involved so
payment may be properly made.
(Supplemental Statement by the NMPA/HFA,
January 31, 1979, pp. 41-42.)

The Copyright Office continues to
believe that it would not be proper to
require the filing of.Statements of
Account in the Copyright Office in these
cases. In addition, it is beyond the
Copyright Office's specific statutory
authority under section 115 to require
the maintenance of escrow accounts for
receipt of royalty payments.

Paragraph (e](3) of section 201.18 of
our final regulations states:

- If the Notice (of Intention) is sent by
certified or registered mail to the last address

of the copyright owner shown by the records
of the Copyright Office and Is returned to the
sender because the copyright owner Is no
longer located at that address or has refused
to accept delivery, the original Notice as seat
shall be filed in the Copyright Office ' *

Since, as stated in their Supplemental
Statement, HFA plans to examine
periodically our compulsory license
filing register, the required submission
to our Office, in these cases, of Notices
of Intention plus the optional submission
of Statements of Account should
safeguard adequately the interests of
music copyright owners.

(4) Documentation. Section 201.10(d)
of the amended interim regulations
requires that compulsory licensees keep
"all records and documents necessary
and appropriate" to support the
information given in Statements of
Account for a period of three years from
the service of the Annual Statement,
Throughout these proceedings, and most
recently in. their Statement dated
November 24,1078, HFA has requested
the Copyright Office to extend this
period to six years to take into account
the possible application of State statutes
of limitations which may apply to
causes of action based on fraud. In
response to their request, the Office
studied the document retention
requirements of various federal agencies
and the possible application of State
statutes to the mechanical compulsory
license. After a thorough review of this
question, the Copyright Office adheres
to the position expressed in the Notice
accompanying the interim regulations
that "we do not believe that the mere
possibility of such action warrants the
very substantial dxtension proposed"
(43 FR 44515). In its Statement dated
November 24,1978, HFA again
requested that the regulations require
that access to these records and
documents be made available to the
copyright owner for inspection. Here,
too, the Copyright Office maintains the
position expressed in the Notice
accompanying the amended interim
regulations that "we believe that rules
governing access to business records
(and, by implication, the consequences
of refusal) are beyond our authority to
establish. In any event, judicial
procedures-and possible other
alternatives-are available to copyright
owners to secure such access." (43 FR
44515.)
. Final Regulation. In consideration of

the foregoing, Part 201 of 37 CFR,
Chapter II is amended by adding new
§ § 201.18 and 20119 to read as follows:
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§ 201.18 Notice of Intention to obtain a
compulsory license for making and
distributing phonorecords of nondramatic
musical works.

(a) General. (1) A "Notice of
Intention" is a notice identified in
section 115(b) of title 17 of the United
States Code, as amended by Pub. L 94-
553, and required by that section to be
served on a copyright owner, or in
certain cases to be filed in the Copyright
Office, to obtain a compulsory license to
make and distribute phonorecords of
nondramatic musical works.

(2) A separate Notice of Intention
shall be served or filed for each
nondramatic musical work embodied, or
intended to be embodied, in
phonorecords made under the
compulsory license.

(3) For the purposes of this section,
the term "copyright owner," in the case
of any work having more than one
copyright owner, means any one of the
coowners. In such cases, the service of a
Notice of Intention on any one of the
coowners under paragraph (e)(2) of this
section shall be sufficient with respect
to all coowners.

(b) Form. The Copyright Office does
not provide printed forms for the use of
persons serving or filing Notices of
Intention.

(c) Content. (1] A Notice of Intention
shall be clearly and prominently
designated, at the head of the notice, as
a "Notice of Intention to Obtain a
Compulsory License for Making and
Distributing Phonorecords," and shall
include a clear statement of the
folldwing information:

(i) The full legal name of the person or
entity intending to obtain the
compulsory license, together with all
fictitious or assumed names used by
such person or entity for the purpose of
conducting the business of making and
distributing phonorecords;

(ii) The full address, including a
specific number and street name or rural
route, of the place of business of the
person or entity intending to obtain the
compulsory license. A post office box or
similar designation will not be sufficient
for this purpose except where it is the
only address that can be used in that
geographic location;

(iii) A statement of the nature of each
and every business organization that the
person or entity intending to obtain the
compulsory license will use for the
purpose of conducting the business of
making and distributing phonorecords
under the license (for example, a
corporation, a partnership, or an
individual proprietorship); additionally:

(A) If the person or entity intending to
obtain the compulsory license is a
corporation registered with the

Securities and Exchange Commission
under section 12 of the Securities and
Exchange Act of 1934, the Notice shall
so state.

(B) If the person or entity Intending to
obtain the compulsory license is a
corporation that is not registered with
the Securities and Exchange
Commission under section 12 of the
Securities and Exchange Act of 1934, the
Notice shall include a list of the names
of the corporation's directors and
officers, and the names of each
beneficial owner of twenty-five percent
(25%) or more of the outstanding
securities of the corporation,

(C) In all other cases, the Notice shall
include the names of each entity or
individual owning a beneficial interest
of twenty-five percent (25v) or more in
the entity intending to exercise the
compulsory license. If a corporate entity
is named in response to this paragraph
(C), then: If that corporation is registered
with the Securities and Exchange
Commission under section 12 of the
Securities and Exchange Act of 1934, the
Notice shall so state; if that corporation
is not so registered, the Notice shall
include a list of the names of the
corporation's directors and officers, and
the names of each beneficial owner of
twenty-five percent (25%) or more of the
outstanding securities of that
corporation;

(iv) The fiscal year of the person or
entity intending to obtain the
compulsory license. If that fiscal year is
a calendar year, the Notice shall state
that this is the case;

(v) The title of the nondramatic
musical work embodied or intended to
be embodied in phonorecords made
under the compulsory license, and the
names of the author or authors of such
work if known;

(vi) The types of all phonorecord
configurations already made (if any) and
expected to be made under the
compulsory license (for example; Single
disk. long-playing disk, cassette,
cartridge, reel-to-reel, or a combination
of them);

(vii) The expected date of initial
distribution of phonorecords already
made (if any) or expected to be made
under the compulsory license;

(viii) The name of the principal
recording artist or group actually
engaged or expected to be engaged in
rendering the performances fixed on
phonorecords already made (if any) or
expected to be made under the
compulsory license;

(ix) The catalog number or numbers,
and label name or names, used or
expected to be used on phonorecords
already made (if any) or expected to be
made under the compulsory license; and

(x) In the case of phonorecords
already made (if any) under the
compulsory license, the date or dates of
such manufacture.

(2) A "clear statement" of the
information listed in paragraph (c)[1) of
this section requires a clearly
intelligible, legible, and unambiguous
statement in the Notice itself and
(subject to paragraph (c]ll](iii)(A) of this
section) without incorporation by
reference of facts or information
contained in other documents or
records.

(3) Where information is required to
be given by paragraph (c)(1) of this
section "if known" or as "expected",
such information shall be given in good
faith and on the basis of the best
knowledge, information, and belief of
the person signing the Notice. If so
given, later developments affecting the
accuracy of such information shall not
affect the validity of the Notice.

(d) Signature. The Notice shall be
signed by the person or entity intending
to obtain the compulsory license. If that
person or entity is a corporation, the
signature shall be that of a duly
authorized offleer of the corporation; if
that person or entity is a partnership,
the signature shall be that of a partner.
The signature shall be accompanied by
the printed or typewritten name of the
person signing the Notice, and by the
date of signature.

(ej Filing andService. (1) If, with
respect to the nondramatic musical
work named in the Notice of Intention,
the registration or other public records
of the Copyright Office do not identify
the copyright owner of such work and
include an address for such owner, the
Notice shall be filed in the Copyright
Office. Notices of Intention submitted
for filing shall be accompanied by a fee
of $6 00. Notices of Intention will be
filcd by being placed in the appropriate
public records of the Licensing Division
of the Copyright Office. The date of
filing will be the date when a proper
Notice and fee are both received in the
Copyright Office. A written
acknowledgement of receipt and filing
will be provided to the sender. Upon
request and payment of an additional
fee of $4.00, a Certificate of Filing wil be
provided to the sender.

(2) If the registration or other public
records of the Copyright Office do
identify the copyright owner of the
nondramatic musical work named in the
Notice of Intention and include an
address for such owner, the Notice shall
be served on such owner by certified
mail or by registered mail sent to the
last address for such owner shown by
the records of the Office; it shall not be
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necessary to file a copy of the Notice in
the Copyright Office in this case.

(3) If the Notice is'sent by certified or
registered mail to the last address for
the copyright owner shown by the
records of the Copyright Office and is
returned to the sender because the
copyright owner is no longer located at
the address or has refused to accept
delivery, the original Notice as sent
shall be filed in the Copyright Office.
Notices of Intention submitted for filing
under this paragraph (e)(3J shall be
submitted to the Licensing Division of
the Copyright Office, and shall be
accompanied by a brief statement that
the Notice was sent to the last address
for the copyright owner shown by the
records of the Copyright Office but was
returned, and by appropriate evidence
that it was sent by certified or registered
mail t that address. In these cases, the
Copyright Office will specially mark its
records to consider the date the originil
Notice was mailed, as shown by the
evidence mentioied above, as the date
of filing. A written acknowledgement of
receipt and filing will be provided to the
sender..No filing fee will be required in
the case of Notices filed under this
paragraph (e)(3). Upon request and
payment of a fee of $4.00, a Certificate
of Filing will be provided to the sender.

§ 201.19 Royalties and statements of
account under compulsory license for
making and distributing phonorecords of
nondramatic musical works.

(a) Definitions. (1) A "Monthly
Statement of Account" is a statement
accompanying monthly royalty
payments identified in section 115(c)(3)
of title 17 of the United States Code, as
amended by Pub. L. 94-553, and required
by that section to be made under the
compulsory license to make and
distribute phonorecords of nondramatic
musical works.

(2) An "Annual Statement of
Account" is a statement identified in
section 115(c)(3) of title 17 of the United
States Code, as amended by Pub. L. 94-
553, and required by that section to be
filed for every compulsory license to
make and distribute phonorecords of
nondramatic musical works.

(3) For the purposes of this section,
the term "copyright owner," in the case
of any work having more than-one
copyright owner means any one of the
coowners. In such cases, the service of a
Statement of Account, on one coowner
under paragraph (e)(7) or (f)(7) of this
section shall be sufficient with respect
to all coowners.

(4) Fdr the purposes of this section, a
"1compulsory licensee" is a person or
entity exercising the compulsory' license
to make and distribute phonorecords of

nondramatic musical works as provided
under section 115 of title 17 of the
United States Code, as amended by Pub.
L. 94-553.

(5) A phonorecordis considered "
"voluntarily. distributed" if the •
compulsory licensee has voluntirily and
permanently parted with possession of
the phonorecord. For this purpose, and
subject to the provisions of paragraph
(a) of this section, a compulsory licensee
shall be considered to have
"permanently parted with possession"
of a phonorecord made under the
license:

(i) In the case of phonorecords
relinquished from possession for
purposes other than sale, at the time at
which the compulsory licensee actually
first parts with possession;

(ii) In the case of phonorecords
relinquished from possession for
purposes of sale without a privilege of
returning unsold phonore cords for credit
or exchange, at the time at which the
compulsory licensee actually first parts
with possession;

(iii) In the case of phonorecords
relinquished from possession for
purposes of sale accompanied by a
privilege of returning unsold
phonorecords for credit or exchange: (A)
At the time when revenue from a saleof
the phonorecord is "recognized" by the
compulsory licensee; or (B) nine months.
from the month in which the compulsory
licensee actually first parted with
possession, whichever occurs first. For
these purposes, a compulsory licensee
shall be considered to "recognize"
revenue from the sale of a phonorecord
when sales revenue would be

recognized in accordance with generally.
accepted accounting principles as
expressed by the American Institute of
Certified Public Accountants or the
Financial Accounting Standards Board,
whichever would cause sales revenue to
be recognized first.
" (6) A "phonorecord reserve"
comprises the number of phonorecords,
if any, that have been relinquished from
possession for purposes of sale in a
given month-accompanied by a privilege
of return, as described in paragraph
(a)(5)(iii) of this section, and that have
not been considered voluntarily
distributed during the month in which'
the compulsory licensee actually first
parted with their possession. The initial
number of phonorecords comprising a
phonorecord r6serve shall be
determined in accordance with
generally accepted accounting principles
as expressed by the American Institute
of Certified Public Accountants or the
Financial Accounting Standards Board.

(7) A "negative reserve balance"
comprises the aggregate number of

phonorecords, if any, that have been
relinquished from possession for
purposes of sale accompanied by a
privilege of return, as described in
paragraph (a)(5)(iii) of this section, and
that have been returned to the
compulsory licensee, but because all

-available phonorecord reserves have
been eliminated, have not been used to
reduce a phonorecord reserve.

(b] Accounting Requirements Where
Sales Revenue is 'ecognized. "Where
under paragraph (a)(5)(iii)(A) of this
section, revenue from the sale of
phonorecords is."recognized" during
any month after the month in which the
compulsory licensee actually first parted
with their possession, said compulsory
licensee shall reduce particular
phonorecord reserves by the number of
phonorecords for which revenue is being
"recognized," as follows:

(1) If the number of phonorecords for
which revenue is being "recognized" Is
smaller than the number of
phonorecords comprising the earliest
eligible phonorecord reserve, this
phonorecord reserve shall be reduced by
the number of phonorecords for which
revenue is being "recognized," Subject
to the time limitations of subparagraph
(B) of this § 201.19(a)(5)(iii), the number
of phonorecords remaining in this
reserve shall be available for use in
subsequent months.

(2) If the number of phonorecords for
which revenue is being "recognized" Is
greater than the number of
phonorecords comprising the earliest
eligible phonorecord reserve but less
than the total number of phonorecords
comprising all eligible phonorecord
reserves, the compulsory licensee shall
first eliminate those phonorocord
reserves, beginning with the earliest
eligible phonorecord reserve and
continuing to the next succeeding
phonorecord reserves, that are
completely offset by phonorecords for
which revenue is being "recognized,"
Said licensee shall then reduce the next
succeeding phonorecord reserve by the
number of phonorecords for which
revenue is being "recognized" that have
not been used to eliminate a
phonorecord reserve. Subject to the time
limitations of subparagraph (B] of this
§ 201.19(a)(5)(iii), the number of
phonorecords remaining in this reserve
shall be available for use in subsequent
months.

(3) If the number of phonorecords for
which revenue is being "recognized"
equals the number of phonorecords
comprising all eligible phonorecord
reserves, the person or entity exercising
the compulsory license shall eliminate
all of the phonorecord reserves.
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(c) Accounting Requirements for
Offsetting Phonorecord Reserves with
ReturnedPhonorecords. (1] In the case
of a phonorecord that has been
relinquished from possession for
purposes of sale accompanied by a
privilege of return, as described in
paragraph (a)(5)(iii) of this section,
where the phonoreoord is returned to
the compulsory licensee for credit or
exchange before said compulsory
licensee is considered to have
"permanently parted with possession"
of the phonorecord under paragraph
(a)(5) of this section, the compulsory
licensee may use such phonorecord to
reduce a "phonorecord reserve," as
defined in paragraph (a)(6) of this
section.

(2] In such cases, the compulsory
licensee shall reduce particular
phonorecord reserves by the number of
phonorecords that are returned during
the month covered by the Monthly
Statement of Account in the following
manner

(i) If the number of phonorecords that
are returned during the month covered
by the Monthly Statement is smaller
than the number comprising the earliest
eligible phonorecord reserve, the
compulsory licensee shall reduce this
phonorecord reserve by the total
number of returned phonorecords.
Subject to the time limitations of
subparagraph (B) of this
§ 201.19(a)(5)(iii), the number of
phonorecords remaining in this reserve
shall be available for use in subsequent
months.
[ii) If the number of phonorecords that

are returned during the month covered
by the Monthly Statement is greater
than the number of phonorecords
comprising the earliest eligible
phonorecord reserve but less than the
total number of phonorecords
comprising all eligible phonorecord
reserves, the compulsory licensee shall
first eliminate those phonorecord
reserves, beginning with the earliest
eligible phonorecord reserve, and
continuing to the next succeeding
phonorecord reserves, that are
completely offset by returned
phonorecords. Said licensee shall then
reduce the next succeeding phonorecord
reserve by the number of returned
phonorecords that have not been used to
eliminate a phonorecord reserve.
Subject to the time limitations of
subparagraph (B) of this
§ 201.19(a)(5l{iii), the number of
phonorooords remaining in this reserve
shall be available for use in subsequent
months.
(iii If the number of phonoreoords

that are returned during the month
oovered by the Monthly Statement is

equal to or is greater than the total
number of phonorecords comprising all
eligible phonorecord reserves, the
compulsory licensee shall eliminate all
eligible phonorecord reserves. Where
said number is greater than the total
number of phonorecords comprising all
eligible phonorecord reserves, said
compulsory licensee shall establish a"negative reserve balance," as defined
in paragraph (a)(7) of this section,

(3) Except where a negative reserve
balance exists, a separate and distinct
phonorecord reserve shall be
established for each month during which
the compulsory licensee relinquishes
phonorecords from possession for
purposes of sale accompanied by a
privilege of return, as described in
paragraph (a)(5)(iii) of this section. In
accordance with subparagraph (B) of
this I 201.19(a}[5](iii}, any phonorecord
remaining in a particular phonorecord
reserve nine months from the month in
which the particular reserve was
established shall be considered
"voluntarily distributed"; at that point,
the particular monthly phonorecord
reserve shall lapse and royalties for the
phonorecords remaining in it shall be
paid as provided in paragraph (e](4)(ii)
of this section.

(4) Where a negative reserve balance
exists, the aggregate total of
phonorecords comprising it shall be
accumulated into a single balance rather
than being separated into distinct
monthly balances. Following the
establishment of a negative reserve
balance, any phonorecords relinquished
from possession by the compulsory
licensee for purposes of sale or
otherwise, shall be credited against such
negative balance, and the negative
reserve balance shall be reduced
accordingly. The nine month limit
provided by subparagraph (B) of this
§ 201.19(a}(5}{iii} shall have no effect
upon a negative reserve balance; where
a negative reserve balance exists,
relinquishment from possession of a
phonorecord by the compulsory licensee
at any time shall be used to reduce such
balance, and shall not be considered a
"voluntary distribution" within the
meaning of paragraph (a)(5) of this
section.

(5) In no case shall a phonorecord
reserve be establish while a negative
reserve balance is in existence;
conversely, in no case shall a negative
reserve balance be established before
all available phonoreoord reserves have
been eliminated.

(d) Situations in Which a Compulsory
Licensee Is Barred From Main taining
Reserve& Notwithstanding any other
provisions of this section, In any case
where, within thre years before the

phonorecord was relinquished from
possession, the compulsory licensee has
had final judgment entered against it for
failure to pay royalties for the
reproduction of copyrighted music on
phonorecords, or within such period has
been definitively found in.any
proceeding involving bankruptcy,
insolvency, receivership, assignment for
the benefit of creditors, or similar
action, to have failed to pay such
royalties, that compulsory licensee shall
be considered to have "Permanently
parted with possession" of a
phonorecord made under the license at
the time at which that license at the time
at which that licensee actually first
parts with possession. For these
purposes the "compulsory licensee," as
defined in § 201.19(a)(4), shall include:

(1) In the case of any corporation, the
corporation or any director, officer, or
beneficial owner of twenty-five percent
(25-) or more of the outstanding
securities of the corporation;

(2) In all other cases, any entity or
individual owning a beneficial interest
of twenty-five percent (25?) or more in
the entity exercising the compulsory
license.

(e) ',onthv Statements of Accout.l-
(1) Forms. The Copyright Office does not
provide printed forms for the use of
persons serving Monthly Statements of
Account.

(2) General Content. A Monthly
Statement of Account shall be clearly
and prominently identified as a
"Monthly Statement of Account Under
Compulsory License for Making and
Distributing Phonorecords," and shall
include a clear statement of the
following information:

(i) The period (month and year)
covered by the Monthly Statement;

(ii) The full legal name of the
compulsory licensee, together with all
fictitious or assumed names used by
such person or entity for the purpose of
conducting the business of making and
distributing phonorecords;

({ii) The full address, including a
specific number and street name or rural
route, of the place of business of the
compulsory licensee. A post office box
or similar designation will not be
sufficient for this purpose, except where
it is the only address that can be used in
that geographic location;

(iv] The title or titles of the
nondramatic musical work or works
embodied in phonorecords made under
the compulsory license and owned by
the copyright owner being served witk
the Monthly Statement and the name of
the author or authors of such work or
works, if known;

(v) For each nondramatic musical
work that Is owned by the same
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copyright owner being served with the'
Monthly Statement and that is embodied
in phonorecords covered by the
compulsory license, a detailed stalement
of all of the information called for in
paragraph (e)(3) of this sectioni

(vi) The total royalty payable for the
month covered by the Monthly
Statement, computed in accordance with
the requirements of this section and the
formula specified in paragraph (e](4" of
this section, together with a statement of
account showing in detail how the
royalty was computed; and

(vii] In any'case where the
compulsory licensee falls within the
provisions of paragraph (d) of this
section, a clear description of the action
or proceeding involved, including the
date of the final judgment or definitive
finding described in that paragraph.

(3) Specific Content of Monthly
Statements: Identification and
Accounting of Phonorecords. (i) The
information called for by paragraph
te)(2)(v) of this section shall, with
respect to each nondramatic musical
work, include a separate listing of each
of the following items of information:

(A) The number of phonorecords
made during the month covered by the
Monthly Statement;

(B) The number of phonorecords that,
during the month covered by the
Monthly Statement and regardless of
when made, were either:

relinquished from possession for purposes
other than sale:

relinquished from possession for purposes
of sale without any privilege of returning
unsold phonorecords for credit or exchange;

relinquished from possession for purposes
of sale accompanied by a privilege of
returning unsold phonorecords for credit or
exchange;

returned to the compulsory licensee for
credit or exchange; or

placed in a phonorecord reserve (except
that if a negative reserve balance exists give
either the number of phonorecords added to
the negative reserve balance, or the number,
qf phonorecords relinquished from
possession that have been used to reduce the
negative reserve balance);

(C) The number of phonorecords,
regardless of when made, that were
relinquished from possession during a
month earlier than the month covered
by the Monthly Statement but that,
during the month covered by the
Monthly Statement either have had
I-evenue from their sale "recognized"
under paragraph (a)(5)(iii) of this
section, or were comprised in a
phonorecord reserve that lapsed after
nine months under subparagraph (B) of
this § 201.19(a)(5)(iii).

(ii) Eachof the items of-information
called for by paragraph (e)(3)(i] of this
section shall also include, and if -

necessary shall be brokeh down to
identify separately, the following:

(A) The catalog number or numbers
and label name or names, used on the
phonorecords;

(B) The names of the principal
recording artist or group engaged in
rendering the performances fixed on the
phonorecords;

(C) The playing time on the
phonorecords of each nondramatic
musical work covered by the statement;
and

(D) Each phonorecord configuration
involved (for example: single disk, long-
playing disk, cartridge, cassette, reel-to-
reel).

(4) Royalty Payment and Accounting.
(i) The total royalty called for by
paragraph (e)(2)(vi) of this section shall,
as specified in section 115(c)(2) of title
17 of the United States Code, as
amended by Pub. L. 94-553, be payable
for every phonorecord "voluntarily
distributed" during the month covered
by the Monthly Statement.

(ii) The amount of the royalty
payment-shall be-calculated in
accordance with .the following formula:

Step 1: Compute the number of
phonorecords shippedfor sole with a
privilege of return. This-is the total of
phonorecords that, during the month covered
by the Monthly Statement, were relinquished
from possession by the compulsory licensee,
.accompariedby the privilege of returning
unsold phonorecords to the compulsory
licensee for credit or exchange. This total
does not include: (1) Any phonorecords
relinquished from possession by the
compulsory licensee for purposes of sale
without the privilege of return: and (2) any
phonorecords relinquished from possession
for purposes other than sale.

Step 2. Subtract the number of
phonorecords reserved. This involves
deducting, from the subtotal arrived at in
Step 1, the number of phonorecords that have
been placed in the phonorecord resdrve for
the month covered by the Monthly Statement.
The number of phonorecords reserved is
determined by multiplying the subtotal from
Step 1 by the percentage reserve level
established under GAAP. This step should be
skipped by a compulsory licensee barred
from maintaining reserves under paragraph
(d) of this section.

Step 3: Add the total of allphonorecords
that were shipped during the month and were
not counted in Step 1. This total is the sum of
two figures: (1) The number of phonorecords
that, during the month covered by the
Monthly Statement, were relinquished from
possession by the compulsory licensee for.
purposes of sale, without the privilege of
returning unsold phonorecords to the
compulsory licensee for credit or exchange;
and (2) the number of phonorecords
relinquished from possession by the
compulsory licensee, during the month
covered by the Monthly Statement, for
purposes'other than sale.

Step 4: Make any necessary adjustients
for sales revenue "recognized," lapsed
reserves, or reduction of negative reserve
balance during the month. If necessary, this
step ibivolves adding to or subtracting from
the subtotal arrived at in Step 3 on the basis
of three possible types of adjustments:

(a) Sales revenue "recognized, "if, In the
month covered by the Monthly Statement, the
compulsory licensee "recognized" revenue
from the sale of phonorecords that had been
relinquished from possession in an earlier
month, the number of such phonorecords is
added to the Step 3 subtotal

(b) Lapsed reserves. If, in the month
covered by the Monthly Statement, there are
any phonorecords remaining in the
phonorecord reserve for the ninth previous
month (that is, any phonorecord reserves
from the ninth previous month that have not
been offset under FOFL the firs t.out-flrs tn
accounting convention, by actual returns
during the intervening months), the reserve
lapses and the number of phonorecords In it
is added to the Step 3 subtotal.

(c) Reduction of negative reserve balance.
If, in the month covered by the Monthly
Statement, the aggregate reserve balance for
all previous months is a negative amount, the
number of phonorecords relinquished from
possession by the compulsory during that
month and used to reduce the negative
reserve balance is subtracted from the Step 3
subtotal.

Step 5: Multiply by the statutory royally
rate. The total monthly royalty payment is
obtained by multiplying the subtotal from
Step 3, as adjusted If necessary by Step 4, by
the statutory royalty rate of 21 cents or /a
cent per minute or fraction of playing time,
whichever is larger.

(iii) Each step in computing the
monthly payment, including the
arithmetical calculations involved In
each step, shall be set out in detail in the
Monthly Statement.

(5) Clear Statements. The information
required by paragraphs (e) (2) and (3) of
this section involves intelligible, legible,
and unambiguous statements in the
Monthly Statements of Account itself
and without incorporation of facts or
information contained in other
documents or records.

(6) Oath and Signature. Each Monthly
Statement of Account'shall include the
handwritten signature of the compulsory
licensee. If that compulsory licensee Is a
corporation, the signature shall be that
of a duly authorized officer of the
corporation; if that compulsory licensee
is a partnership, the signature shall be
that of a partner. The signature shall be
accompanied by: (i) The printed or
typewritten name of the person signing
the Monthly Statement of Account; (Ii)
the date of signature; (iii) if the
compulsory licensee is a partnership or
a corporation, by the title or official
position held in the partnership or
corporation by the person signing the
Monthly Statement of Account; (iv) a
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certification of the capacity of the
person signing; and (v) the following
statement*

I certify that I have examined this Monthly
Statement of Account and that all statements
of fact contained herein are true, complete.
and correct to the best of my knowledge,
information, and belief, and are made in good
faith.

(7) Service. (i) Each Monthly
Statement of Account shall be served on
the copyright owner to whom or which it
is direqted, together with the total
royalty for the month covered by the
Monthly Statement, by certified mail, or
by registered mail on or before the 20th
day of the immediately succeeding
month. It shall not be necessary to file a
copy of the Monthly Statement in the
Copyright Office.

(ii) (A) In any case where a Monthly
Statement of Account is sent by certified
mail or registered mail and is returned
to the sender because the copyright
owner is not located at that address or
has refused to accept delivery, or in any
case where an address for the copyright
owner is not known, the Monthly
Statement of Account, together with any
evidence of mailing, may be filed in the
licensing Division of the Copyright
Office. Any Monthly Statement of
Account submitted for filing in the
Copyright Office shall be accompanied
by a brief statement of the reason why it
was not served on the copyright owner.
A written acknowledgement of receipt
and filing will be provided to the sender.

(B) The Copyright Office will not
accept any royalty fees submitted with
Monthly Statements of Account under
this § 202.19(e)(7)(ii).

(C) Neither the filing of a Monthly
Statement of Account in the Copyright
Office, nor the failure to file such
Monthly Statement, shall have effect
other than that which may be attributed
to it by a court of competent jurisdiction.

(D) No filing fee will be required in the
case of Monthly Statements of Account
submitted to the Copyright Office under
this § 201.19(e)(7)(ii). Upon request and
payment of a fee of $4.00, a Certificate
of Filing will be provided to the sender.

(iii) A separate Monthly Statement of
Account shall be served for each month
during which there is any activity
relevant to the payment of royalties
under this section 115 of title 17, United
States Code, as amended by Pub. L 94-
553, and under this section. The Annual
Statement of Account identified in
paragraph (f) of this section does not
replace any Monthly Statement of
Account.

(f0 Annual Statements of Account.-
(1) Forms. The Copyright Office does not
provide printed forms for the use of

persons serving Annual Statements of
Account.

(2) AnnualPeriod. Any Annual
Statement of Account shall cover the
full fiscal year of the compulsory
licensee.

(3) General Content. An Annual
Statement of Account shall be clearly
and prominently identified as an
"Annual Statement of Account Under
Compulsory license for Making and
Distributing Phonorecords," and shall
include a clear statement of the
following information:

(i) The fiscal year covered by the
Annual Statement;

(ii) The full legal name of the
compulsory licensee, together %ith all
fictitious or assumed names used by
such person or entity for the purpose of
conducting the business of making and
distributing phonorecords;

(iii) A statement of the nature of the
business organization used by the
compulsory licensee in connection with
the making and distribution of
phonorecords (for example, a
corporation, a partnership, or an
individual proprietorship); additionally:

(A) If the compulsory licensee is a
corporation registered with the
Securities and Exchange Commission
under section 12 of the Securities and
Exchange Act of 1934, the Annual
Statement shall state that this is the
case. ,

(B) If the compulsory licensee is a
corporation that is not registered with
the Securities and Exchange
Commission under section 12 of the
Securities and Exchange Act of 1934, the
Annual Statement shall include a list of
the names of the corporation's directors
and officers, and the names of each
beneficial owner of twenty-five percent
(25%) or more of the outstanding
securities of the corporation.

(C) In all other cases, the Annual
Statement shall include the names of
each entity or individual owning a
beneficial interest of twenty-five percent
(25%) or more in the entity exercising the
compulsory license. If a corporate entity
is named in response to this paragraph
(C), then: If that corporation is registered
with the Securities and Exchange
Commission under section 12 of the
Securities and Exchange Act of 1934. the
Annual Statement shall so state; if that
corporation is not so registered, the
Annual Statement shall include a list of
the corporation's directors and officers,
and the names of each beneficial owner
of twenty-five percent (25%) or more of
the outstanding securities of that
corporation;

(iv) The full address, including a
specific number and street name or rural

'route, or the place of business of the

compulsory licensee. A post office box
or similar designation will not be
sufficient for this purpose except where
it is the only address that can be used in
that geographic location:

(v The title or titles of the
nondramatic musical work or works
embodied in phonorecords made under
the compulsory license and owned by
the copyright owner being served with
the Annual Statement and the name of
the author or authors of such work or
works, if known:

(vi) The playing time of each
nondramatic musical work on such
phonarecords;

(vii) For each nondramatic musical
ork that is owned by the same

copyright owner being served with the
Annual Statement and that is embodied
in phonorecords covered by the
compulsory license, a detailed statement
of all of the information called for in
paragraph (f][4) of this section:

(viii) The total royalty payable for the
fiscal year covered by the Annual
Statement computed in accordance with
the requirements of this section, together
with a statement of account showing in
detail how the royalty was computed.
For these purposes, the applicable
royalty as specified in section 115(c)(2)
of title 17 of the United States Code, as
amended by Pub. L 94-553, shall be
payable for every phonorecord
"voluntarily distributed" during the
fiscal year covered by the Annual
Statement;

(ix) The total sum paid under Monthly
Statements of Account by the
compulsory licensee to the copyright
owner being served with the Annual
Statement during the fiscal year covered
by the Annual Statement; and

(x) In any case where the compulsory
license falls within the provisions of
paragraph (d) of this section. a clear
description of the action or proceeding
involved, including the date of the final
judgment or definitive finding described
in that paragraph.

(4) Specific Content of Annual
Statements: Identification and
Accounting of Phonorecord. (i) The
information called for by paragraph
(f)](3)vii) of this section shall, with
respect to each nondramatic musical
work, include a separate listing of each
of the following items of information
separately stated and identified for each
phonorecord configuration (for example,
single disk, long playing disk, cartridge,
cassette, or reel-to-reel) made:

(A) The number of phonoredbrds
made through the end of the fiscal year
covered by the Annual Statement,
including any made during earlier years;

(B) The number of phonorecords
which have never been relinquished
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from possession of the compulsory
licensee through the end of the fiscal
year covered by the Annual Statement;

(C) The number of phonorecords
involuntarily relinquished from
possession (as through fire or theft) of
the compulsory licensee during the fiscal
year covered by the Annual Statement
and any earlier years, together with a
description of the facts of-such
involuntary relinquishment;

(D) The number of phonorecords.
"voluntarily distributed" by the'
compulsory licensee during all years
before the fiscal year covered by the
Annual Statement; .

(E) The number of phonorecords
relinquished from possession of the
compulsory licensee for purposes of sale
during the fiscal year covered by the
Annual Statement accompanied by a
privilege of returning unsold records for
credit or exchange, but not "voluntarily
distributed" by the end of that year,

(F) The number of phonorecords
"voluntarily distributed" by the
compulsory licensee during the fiscal
year covered by the Annual Statement,
together with (1] the catalog number or
numbers, and label name or names, used
on such phonorecords; and (2) the
names of the principal recording artists
or groups engaged in rendering the
performances fixed on such
phonorecords.

(ii) If the information given under
paragraphs (A) through (F) of this
§ 201.19(f)(4)(i) does not reconcile, the
Annual Statement shall also include a
clear and detailed explanation of the
difference. For these purposes, the
information given under such
paragraphs shall be considered not to
reconcile if, after the number of
phonorecords given under paragraphs
(B), (C), (D), and (E) are added togethir
and that sum is deducted from the
number of phonorecords given under
paragraph (A), the result is different
from the amount given under paragraph
(F).
(5) Clear Statement. The information

required by paragraph (f)(3) of this
section involves intelligible, legible, and
unambiguous statements in the Annual
Statement of Account itself and [subject
to paragraph (f)(3)(iii)(A)J without
incorporation by reference of facts or
information contained in other
documents or records.
(6) Signature and Certification. (i)

Each Annual Statement of Account shall
include the handwritten signature of the
compulsory licensee. If that compulsory
licensee is a corporation, the signature
shall be that of a duly authorized officer
of the corporation; if that compulsory
licensee is a partnership, the signature
shall be that of a partner. The signature

shall be accompanied by: (A) The
printed or typewritten name of the

_person signing the Annual Statement of
Account; (B) the date of signature; (C) if
the compulsory licensee is a partnership
or a corporation,-by the title or official
position held in the partnership or
corporation by the person signing the
Annual Statement of Account; and (D) a
certification of the capacity of the
person signing.

(ii)(A) Each Annual Statement of
Account shall also be certified by a
licensed Certified Public Accountant.
Such certification shall consist of the
following statement:

We have examined the attached "Annual
Statement of Account Under Compulsory
License For Making and Distributing
Phonbrecords" for the fiscal year ended
(date] of (name of the compulsory licensee)
applicable to phonorecords embodying (title
or titles of nondramatic musical works •
embodied in phonorecords made under the
compulsory license] made under the
provisions of section 115 of title 17 of the
United States Code, as amended by Pub. L.
94-553, and applicable regulations of the
United States Copyright Office. Our
examination was made in accordance with
generally accepted auditing standards and
accordingly, included such other auditing
procedures as we considered necessary in
the circumstances.

In our opinion the Annual Statement of
Account referred to above presents fairly the
number of phonorecords embodying.each of
the above-identified nondramatic musical
works made under compulsory license and
voluntarily distributed by (name of the
compulsory licensee) during the fiscal year
ending (date), and the amount of royalties
applicable thereto under such such
*compulsory license, on a consistent basis and
in accordance with the above cited law and
applicable regulations published thereunder.

(City and State of Execution)

(Signature of Certified Public Accountant or
CPA Firm)

Certificate Number

Jurisdiction of Certificate

(Date of Opinion)
(B) The certificate shall be signed by

an individual, or in the name of a
partnership or a professional
corporation with two or more
shareholders. The certificate number
and jurisdiction are not required if the
certificate is signed in the name of a
partnership or a professional
corporation with two more shareholders.

(7) Service. (i) Each Annual Statement
of Account shall be served on the
copyright owner to'whom or which It Is
directed by certified mail or by
registered mail on or before the
twentieth day of the third month
following the end of the fiscal year
covered by the Annual Statement. It
shall not be necessary to file a copy of
the Annual Statement in the Copyright
Office, An Annual Statement of Account
shall be served for each fiscal year
during which at least one Monthly
Statement of Account was required to
have been served under paragraph (e)(7)
of this section.

(i) In any case where the amount
required to be stated in the Annual
Statement of Account under paragraph
(f)(3)(viii) of this section is greater than
the amount stated in that Annual
Statement under paragraph (f)(3)(ix) of
this section, the difference between such
amounts shall be delivered to the
copyright owner together with the
service of the Annual Statement. The
delivery of such sum does not require
the copyright owner to accept such sum,
or to forego apy right, relief, or remedy
which may be available under law.

(iii) (A) In any case where an Annual
Statement of Account is sent by certified
mail or registered mail and is returned
to the sender because the copyright
owner is not located at that address or
has refused to accept delivery, or in any
case where an address for the copyright
owner is not known, the Annual
Statement of Account, together with any
evidence of mailing, may be filed In the
Licensing Division of the Copyright
Office. Any Annual Statement of
Account submitted for filing shall be
accompanied by a brief statement of the
reason why it was not served on the
copyright owner. A written
acknowledgment of receipt and filing
will be provided to the sender.

(B) The Copyright Office will not .
accept any royalty fees submitted with
Annual Statements of Account under
this § 202.19(f)(7)(iii).

(C) Neither the filing of an Annual
Statement of Account in the Copyright
Office, nor the failure to file such
Annual Statement, shall have any effect
other than that which may be attributed
to it by a court of competent jurisdiction.

(D) No filing fee will be required In the
case of Annual Statements of Account
submitted to the Copyright Office under
this § 201.19(f)(7)(11i). Upon request and
payment of a fee of $4, a Certificate of
Filing will be provided to the sender.

(g) Documentation. All compulsory
licensees shal, for a period of at least
three years from the date of service of
an Annual Statement of Account, keep
and retain in their possession all records
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and documents necessary and
appropriate to support fully the
information set forth in such Annual
Statement and in Monthly Statements
served during the fiscal year covered by
such Annual Statement.
(17 U.S.C. 115, 7oz. 70]

Dated. November 14. 1980.
David Ladd,
Register of Copyrights

Approved.
Daniel J. Boorstin,
The D'bmrian of Co egress.
(FR Doc. 8-.370 Flied it-2 -f 845 dm J

BILLING CODE 1410.03-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[A-6-R:L 1683-4]

Approval and Promulgation of State
Implementation Plan; Approval of
Conditionally Approved Elements In
the Oklahoma Plan for Nonattainment
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: The purpose of this notice is
to approve elements of the State
Implementation Plan (SIP) revisions for
Oklahoma. which were conditionally
approved on February 13. 1980 (45 FR
9741). These revisions were submitted
by the Governor on April 11, 1980, to
fulfill the requirements of Part D of Title
I of the Clean Air Act. as amended in
1977, with regard to nonattainment
areas.

When originally submitted, certain
portions of the SIP contained minor
deficiencies which the State agreed to
corrrect by a specified deadline. EPA
received the required documentation
according to schedule and has evaluated
the State's submittal.
EFFECTIVE DATE: November 28 1980.
FOR FURTHER INFORMATION CONTACT.
Jerry Stubberfield, Chief,
Implementation Plan Section, Air and
Hazardous Materials Division,
Environmental Protection Agency,
Region 6, 1201 Elm Street, Dallas, Texas
75270, (214] 767-1518
SUPPLEMENTAL INFORMATION:

Introduction
On July 31, 1979 (at 44 FR 44912), EPA

published a notice of proposed
rulemaking on revisions to the
Oklahoma SIP. Under that notice the
Agency discussed the SIP in detail and

described the deficiencies of the SIP
pursuant to Part D of the Act and the
General Preamble, which was published
in the April 4.19V, issue of the Federal
Register (44 FR 20372) and supplemented
on July 2. 1979 (44 FR 385583), August 28,
1979 (44 FR 50371), September 17,197
(44 FR 5376), and November 23.1979 (44
FR 07182].

In response to the proposed
rulemaking notice dated July 31, 1979 (44
FR 44912), the State committed to
correct the deficiencies and submit their
corrections by April 30,1980.

EPA took final action to conditionally
approve certain elements of the
Oklahoma plan February 13, 1900 (45 FR
9741).

A discussion of conditional approval
and its practical effect appears in
supplements to the General Preamble, 44
FR 38583 (July 2 1979) and 44 FR 67182
(November 23, 1979),
Revisions to Regulations

The conditional approvals for the
carbon monoxide portion of the State
Implementation Plan (SIP] for the
designated nonattainment area in Tulsa
County required the State to define the
term "significant impact" as used in
Regulation No. 17 and that the definition
be comparable to the term as defined in
EPA's Interpretative Ruling of January
16, 1979. This definition was to be
adopted and submitted to EPA bv April
30, 1480, The State was also required to
revise Regulation No. 17 to reflect that
all subsequent designations will be
submitted to EPA fur concurrence and
promulgation and to submit the revision
to EPA by April 30, 1980.

The State submitted a modified
definition of "significant impact" as
used in Regulation No. 17 consistent
with the definition of the term as
defined in EPA's Interpretative Ruling of
January 16, 1979. The State also revised
Regulation No. 17to reflect that all
subsequent designations will be
submitted to EPA for concurrence and
promulgation. These items were
received on April 16,1980.

EPA has evaluated the State's
submittal and has determined the
conditions are fully met. Therefore, EPA
is withdrawing conditional approval,
and is fully approving this portion of the
SIP.

The conditional approval for the
review of new sources and
modifications portion of the SIP required
the State to revise Subsection 14.313 of
the Oklahoma regulations to state that
major modifications are subject to
review and submit the revision to EPA
by April 30,1980. The State was also
required to revise J 14.313(b) to reflect
that all applicable emission limitations

and standards under the Federal Clean
Air Act are met and submit the revision
to EPA by April 30,1979. The State was
further required to revise § 14.313(c)(i) to
reflect that new minor sources were
accounted for when determining the
amount of growth allowance that would
be used by a proposed new or modified
source and submit the revision to EPA
by April 30.1980.

The State submitted a revised § 14.313
stating that major modifications are
subject to review. The State also
submitted a revised § 14.313(b)
reflecting that all applicable emission
limitations and standards under the
Federal Clean Air Act areomet. The
State further submitted a revised
§ 14.313(c](i) reflecting that new minor
sources were to be accounted for when
determining the amount of growth
allowance that would be used by a
proposed new or modified source. These
items were received on April 16,190.

EPA has evaluated the State's
submittal and has determined the
conditions are fully met. Therefore, EPA
is withdrawing conditional approval,
and Is fully approving this portion of the
SIP.

The conditional approval for the total
suspended particular (TSP) portion of
the SIP for the designated
nonattainment areas in Oklahoma.
Tulsa and Mayes Counties required the
State to revise their schedule to include
specific dates indicating major elements
in the overall TSP program. The detailed
schedule was to contain dates by which
the following major elements are to be
completed; determination of results of
additional monitoring, selection of
potential measures for study,
development of a study design for
assessing the effectiveness of potential
mreasures, determination of measures for
actual implementation and.
development of revisions to Regulation
No 9. The State was to submit the
revised s:hedule to EPA by March 1.
2980,

The State submitted a revised
schedule with specific dates by which
the following major elements of the
overall program will be completed;
determination of results of additional
monitoring, selection of potential
measures for study; development of
study design for assessing the
effectiveness of potential measures:
determination of measures for actual
implementation and; development of
revisions to Regulation No. 9. This
schedule was received on March 28,
1980.

EPA has evaluated the State's
submittal and has determined the
conditions are fully met. Therefore, EPA
Is withdrawing conditional approval,
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and is fully approving this portion of the
SIP.

The conditional approval for the
ozone portion of the SIP for the
designated nonattainment areas of
Tulsa and Oklahoma Counties required
the State to revise Subsection 15.50 in
such a manner as to reflect that
subsequent designations will be
submitted to EPA for approval and
promulgation, and submit the revised
subsection to EPA by April 30, 1980. The
State was also required to revise
Subsection 15.53 to remove the
exemption for wastewater separators
receiving less than 100 gallons of
volatile organic compounds (VOC] per
day, and submit the revision to EPA by
April 30, 1980. The State was further
required to revise § 15.53 to remove the
words "if necessary" in order to require
control of vapors from hot wells and
accumulators, and submit the revised
subsection to EPA by April 30, 1980.

The State revised § 15.50 in such a
manner as to reflect that subsequent
designations will be submitted to EPA
for approval and promulgation. The
State revised § 15.53 removing the
exemption for wastewater separators
receiving less than 100 gallons of VOC
per day. The State also revised § 15.53
removing the words "if necessary" in
order to require control of vapors from
hot wells and accumulators. These
revisions were received on April 16,
1980.

EPA has evaluated the State's
submittal and has determined the
conditions are-fully met. Therefore, EPA
is withdrawing conditional approval,
and is fully approving this portion of the
SIP.

The State of Oklahoma has also
modified the definition of "major
source" contained in Oklahoma's
revision to Regulation No. 3, which had
previously received full EPA approval.
This modification changes the method of
calculating a source's potential'to emit
by requiring consideration of pollution
controls used by the source. The
modification was made to conform
Oklahbma's regulation to the decision of

- the United States Court of Appeals for
the District of Columbia Circuit in
Alabama Power Co. v. Costle, 13 ERC
1 1993 (Dec. 14, 1979). EPA has reviewed
this definition for consistency with the
modified definitions of "major source"
and "potential to emit" that EPA
promulgated in response to this opinion.
See 45 FR 52676 (August 7, 1980). EPA
has determined that the State's "
definition is consistent with EPA's
definitions, and is fully approving this
additional revision to the SIP. EPA has
also determined that it has "good cause"
within the meaning of Section 4(b) of the

Administrative Procedure Act, 5 U.S.C.
553(b), to approve this revision without
first providing notice and opportunity to
comment. EPA has already provided
extensive opportunity to comment on
the issues raised by this change in the
definition of major source in its own
rulemaking to modify this definition.
Oklahoma also provided opportunity to
comment on this specific revision to
Regulation 3 prior to submitting the
revision to EPA for approval. Moreover,
additional comment would serve no
practical purpose because the
Oklahoma's revision conforms to the
change to the definition of "major
source" ordered by the District of
Columbia Circuit in its Alabama Power
opinion.

Public Comments

The public was given the opportunity
to comment on the substance and
schedules of the conditioned items in
the proposed rulebnaking of July 31, 1979
(44 FR 44912]. These comments were
addressed in the final rulemaking of
February 13, 1980 (45 FR 9736).

EPA finds that good cause exists for
making this rule- immediately effective.
In the notice of final rulemaking
concerning the Oklahoma SIP (45 9733;
February 13, 1980), EPA imposed certain
conditions which the State had to meet
before full approval could be
promulgated. The State has now met
these conditions.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
"significant" and therefore subject to the
prdcedural requiremenfs of the Order or
whether it may follow other specialized
.development procedures. EPA labels
these other regulations "specialized." I
have reviewed this and determined that
it is a specialized regulation not subject
to the requirements of Executive Order
12044.

This notice of final rulemaking is
iisued under the authority of Section 110
of the Clean Air Act, as amended.

Dated: November 4,1980. "

Douglas M. Costle,
Administrator.

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart LL-Oklahoma

1. In § 52.1920, paragraph (c) is
amended by adding subparagraphs (15)
and (16] as follows:

§ 52.1920 Identification of plan.

*(C * * *

(15) A revised schedule including
specific dates of the overall TSP
program was submitted by the State on
March 28.1980.

(16) Revisions to Regulation No. 17,
Regulation No. 14 § 14.313, Regulation
No. § 14.313(b), Regulation No. 14
§ 14.313(c)(i), Regulation No. 15 § 15.50,
Regulation No. 15 § 15.53, and
Regulation No. 3 (Part D requirements)
were submitted by the Governor on
April 11, 1980.

§ 52.1923 [Revoked and Reserved]
2. Section 52.1923 is revoked and

reserved.

§ 52.1924 [Revoked and Reserved]
3. Section 52.1924 is revoked and

reserved.

§ 52.1930 [Revoked and Reserved]
4. Section 52.1930 is revoked and

reserved.

§ 52.1932 [Amended]
5. Section 52.1932 is revised by

revoking paragraph (b).
[FR Do 80-37065 Filed 11-2&-0. 8:4 am]

BILLNG CODE 6560-38-M

40 CFR Part 52

[A-5-FRL 1676-1]

Approval and Promulgation of Ohio
Implementation Plan

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Final rulemaking.

SUMMARY: This rulemaking approves
revisions to the Emergency Episode
Procedures in the State Implementation
Plan (SIP) for the State of Ohio. USEPA
proposed approval and solicited public
comments on the revisions to Rules
3745-25-01 through 3745-24-04 as part of
the Federally approved Ohio SIP on
May 23, 1980 (45 FR 34917). No public
comments were received.
EFFECTIVE DATE: This final rulemaking
becomes effective on December 29, 1980.
ADDRESSES: Copies of the SIP revision
and USEPA's evaluation of the revision
are available for inspection at the
following addresses:
Air Programs Branch, U.S.

Environmental Protection Agency, 230
South Dearbrn Street, Chicago,
Illinois 60604;

Public Information Reference Unit,
Room 2922, U.S. Environmental
Protection Agency, 401M Street, S.W.,
Washington, D.C. 20460;

The Office of the Federal Register, 1100
L Street, N.W., Room 8401,
Washington, D.C. 20460.
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FOR FURTHER INPORMATION CONTACT.
Delores Sieja, Air Programs Branch,
Region V, U.S. Environmental Protection
Agency, 230 South Dearborn Street
Chicago, Illinois 60604, (312) 886-053,
SUPPLEMENTAL INFORMATION: On
January 31, 1972, the Governor of Ohio
submitted its SIP to the Environmental
Protection Agency for approval pursuant,
to Section 110 of the Clean Air Act. This
submission included, among other
things, procedures required by Section
110(a)(2)(F)(v) of the Clean Air Act to
address ambient air pollution emergency
episodes. On April 15, 1974, the United
States Environmental Protection Agency
(USEPA) completed rulemaking on the
emergency episode procedures by
approving Ohio Rules AP-11-01 through
AP-11-04 as part of the Federally
approved Ohio SIP (39 FR 13539).

An emergency episode plan must
include, among other things, (1) a
contingency plan which will prevent
ambient pollutant concentrations from
reaching levels which could cause
significant harm to the health of
persons; (2) specifications for two or
more stages of episode criteria; and (3)
provisions for public announcements
whenever there is an episode. The
complete requirements for an emergency
episode plan are outlined in 40 CFR
51.16.

On May 8,1979, the Ohio EPA
submitted revisions of Rules 3745-25-01
through 3745-25-04, previously codified
as Rules AP-11-01 through AP-11-04,
which comprise Ohio EPA's Emergency
Episode Procedures. The major
amendments to the existing rules are:

Rule 3745-25-01, Air Pollution
Emergency

The reference in this rule to "Air
Pollutants" was changed to "Air
Contaminants."

Rule 3746-25--0 Episode Criteria

(a) The definition of "Air Pollution
Forecast" for photochemical oxidants
was modified. The new definition is:
"An internal watch by the Ohio EPA
shall be actuated by a National Weather
Service advisory that an Atmospheric
Stagnation Advisory is in effect or the
equivalent local forecast of stagnant
atmospheric condition. The air pollution
forecast for photochemical oxidants
shall take into consideration, but not be
limited to, ambient temperatures,
surface winds, and ultraviolet solar
radiation levels."

(b) Based on a study of potential
health effects of ozone and
photochemical oxidants, the Ohio EPA
has changed the alert level for
photochemical oxidants from 0.1 ppm to
0.2 ppm.

(c) The condition that an episode may
be completely eliminated when no
episode stage criteria continue to exist
was added to the termination clause for
all pollutants.

Rule 3745-25-03, Emission Control
Action Programs-Tables I to 5

Table 4 was modified to reflect
revised emission reduction objecties
for hydrocarbons. Sources must reduce
hydrocarbon emissions during periods
of alerts, warnings, and emergencies for
each industrial process. The degree of
reduction is related to the episode level
and ranges from voluntary reduction,
reduction considering reasonable
economic hardships, and reduction
without causing injury to persons or
damage to equipment. respectively,

Rule 3745-25-04, Emergency Ordems
Provisions were added to this rule to

encourage less automobile use during
"Alerts", "Warnings", and
"Emergencies". To encourage less
automobile usage, the public will be
informed of the severity of the levels
through the communications network.

USEPA reviewed these revisions to
Rules 3745-25-01 through 3745-25-04
and determined that they satisfy the
statutory and regulatory requirements of
the Clean Air Act. Therefore, on Mal, 23,
1980 (45 FR 34017). USEPA proposed
approval of the revisions to Rules 3745-
25-01 through 3745-25-04 as part of the
federally approved Ohio SIP. Interested
parties were given until June 23, 1980 to
submit written comments. No comments
were received. Consequently. the
USEPA takes final action today to
approve this revision to the Ohio SIP.

Under Section 307(b)(l) of the Clean
Air Act, judicial review of this final
action is available only by the filing of a
petition for review in the United States
Court of Appeals for the appropriate
circuit within 00 days of (date of
publication). Under Section 307(b)(2) of
the Clean Air Act, the requirements
which are the subject of today's notice
may not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements.

Under Executive Order 12044 EPA is
required to judge whether a regulation is
"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations "specialized."
The Administrator has reviewed this
regulation and determined that it is a
specialized regulation.

After review of all relevant materials,
the Administrator has determined that
the revision meets the requirements of
section 110(a)(3) of the Clean Air Act

and USEPA regulations in 40 CFR Part
51.6. The revision is legally enforceable.
will not interfere with attainment or
maintenance of the NAAQS and has
been subjected to reasonable notice and
public hearing. Accordingly, the revision
is approved.

This Final Rulemaking is issued under
the authority of section 110 of the Clean
Air Act as amended (42 U.S.C. 7410).

Dated. November 19. 19 .
Douglas Costle,
Administrator.

Note.--ncorporation by reference of the
State Implementation Plan for the State of
Ohio was approved by the Director of the
Federal Register on July 1.1980.

Title 40 of the Code of Regulations.
Chapter 1, Part 5. is amended as
follows:

1. Section 52.1870(c) is amended by
adding a new paragraph to read as
follows:

§ 52.1870 ldaitlflcatlon of Plan.

*c "" *

(23) On May 8,1979, Ohio submitted
revisions to regulations 3745-25-01
through 3745-25-04 (previously codified
as AP-11-O1 through AP-11--04)
containing emergency episode
procedures.

LLNG CODE 6W-M

40 CFR Part 120

[WH-FRL 1680-81

Water Quality Standards; Navigable
Waters of the State of Ohio

AGENCY. Environmental Protection
Agency.
ACTnON Final rule.

SUMMARY:. The Environmental Protection
Agency (EPA] is promulgating a final
rule establishing criteria, a new
beneficial use designation and other
provisions which replace portions of the
Ohio water quality standards
disapproved by the EPA on August 9,
1978. In addition, the preamble to the
rule describes the main features of EPA
policy relating water quality standards
and NPDES permit effluent limitations.
The rule does not apply to the
mainstream of the Ohio River, the Lower
Cuyahoga River (navigation channel] or
the Mahoning River and its tributaries in
Ohio.

The major features of the rule are
establishment of 5 mg/I as the
instantaneous minimum dissolved
oxygen criterion for the Warmwater
Habitat use designation, establishment

79053
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of a Modified Warmwater Habitat use
designation containing an instantaneous
minimum dissolved oxygen criterion of 5
mg/l for 16 hours of any 24 hour period,
and not less than 4 mg/I at any time;
and denial of the State of Ohio's
application of the Limited Warmwater
Habitat use designation to specific
stream segments because of inadequate'
justification that the Warmwater
Habitat Use is not attainable in those
segments. The Modified Warmwater
Habitat use designation applies (with
certain exceptions) to surface water in
place of the State of Ohio's adopted
Warmwater Habitat use designations,
until additional studies determine
whether or not the Federal Warmwater
Habitat use designation (instantaneous
minimum dissolved oxygen criterion of 5
mg/i) is attainable for each stream
segment. If attainable, the waters must
be upgraded to Warmwater Habitat.

EPA is withdrawing its disapproval of
Ohio's cyanide Criterion for Warmwater
Habitat use designation.
DATES: This rule becomes effective
December 29, 1980.
FOR FURTHER INFORMATION CONTACT:.
William Benjey, EPA, Region V, 230
South Dearborn Street, Chicago, Illinois
60604 (312-353-2172).
SUPPLEMENTARY INFORMATION: Section
303(c) of the Clean Water Act (33 U.S.C.
1313(c)) provides that each State must
review its water quality standards and
adopt appropriate revisions at least
every three years. That section also
requires that EPA determine whether
-such revisions are consistent with the
requirements of the Act. Where State
provisions are not consistent with the
Act and the State, after notification of
such inconsistencies, does not make
necessary revisions, EPA must
undertake rulemaking proceedings to
promulgate necessary water quality
standards.

Background
On February 14, 1 978, the Ohio

Environmental Protection Agency
("OEPA") adopted revisions to the State
water quality standards and submitted
these revisions, with supporting
documentation, for review by the
Regional Administrator, Region V, of the
EPA. On May 17, 1978, the Regional
Administrator notified the Governor of
Ohio that these revised itandards were
inconsistent with the Clean Water Act
and advised the Governor that EPA
would be required to promulgate Federal
standards if necessary revisions were
not made by the State. Although the
State did submit clarifications of certain
provisions, necessary revisions were not
made by Ohio, and, on August 9, 1978,

the Regional Administrator approved
portions of the State standards but
determined that other major portions, of
the standards were inconsistent with the
Act. On July 6, 1979, EPA proposed
water quality standards for the State to
replace provisions which had not been
approved. EPA today completes this
rulemaking action by promulgating final
water quality standards for Ohio.

Water Quality Standards Under the
Clean Water Act

Section 101(a) of the Clean Water Act
establishes as a national goal the
achievement "wherever attainable" of
water quality, which provides for the
protection-and propagation of fish,
shellfish and wildlife and provides for
the recreation in and on the water."
Water quality standards, established
pursuant to section 303, are a basic
mechanism for achieving this goal.

A water quality standard basically
consists of two parts: (IT a "designated
use" for which the water body is to be
protected (such as "agricultural,"
"recreational" or "fish and wildlife")
and (2) "criteria" which are numerical or
qualitative pollutant concentration
limits for pollutants or pollutant
parameters whicl are adequate to
preserve or achieve the designated use.
Although designated uses are
established based on consideration of a
range of environmental, technological,
social and economic factors, criteria "
values are purely scientific judgments of
the levels which will allow a use tb be
attained.

EPA water quality standards
regulations are codified-at 40 CFR
35.1550. Under these regulations, States
must establish designated uses
consistent with the 1983 goal where
these uses are attainable and, in all
cases, must maintain existing uses.
"Downgrading," the modification of
designated uses to establish a narrower
range of uses, is allowed only where the
designated use is unattainable because:
(1) of natural background conditions; (2)
irretrievable man-induced conditions, or
(3) achievement of the designated use
would require application of effluent
limitations for existing sources more
stringent than the technology-based
requirements of section 301(b)(2) (A)
and (B) and impositions of these
limitations would result in substantial
and widespread social and economic
'impact. States are required to submit
adequate justification in support of any
downgrade of designated uses.
Guidance on application of these
provisions is contained in Chapter 5 of
Guidelines for State and Areawide
Water Quality. Management Program
Development.

Relationship of Standards to Effluent
Limitations

In order to ensure attainment of a
water quality standard, it may be
necessary to translate that standard
(whether State adopted or Federally
promulgated) into the effluent
limitations applicable to individual point
source dischargers. There has been
some confusion on how the process
functions, particularly in relationship to

" reissuance of National Pollutant
.Discharge Elimination System (NPDES)
permits. and the review of the adequacy
of effluent limitations for Advanced
Wastewater Treatment and Advanced
Secondary Treatment (AWT/AST)
municipal wastewater treatment plants
in EPA's Municipal Construction Grants
Program.
. The-probedure generally followed by
EPA to establish specific effluent
limitations, given a water quality use
designation and associated criteria,
involves a number of steps. The first of
these is completion of a water quality
survey and determination of tie
allowable pollutant loading to a defined
uniform portion ofa stream (stream
segment) by mathematical modeling,
The load which will allow water quality
standards to be attained Is allocated
among dischargers on a stream segment
(waste load allocation or WLA). These
allocated loads will form the basis of
specific NPDES permit discharge
limitations if minimum technology-based
limitations will not insure compliance
with the standards. Stream segments
which require effluent limitations more
stringent than the minimum technology
based effluent limitatibns In order to
meet water quality standards are water
quality limited. If the minimum
technology based effluent limitations
are more stringent than the calculated
WLA limitations, the minimum required
technology-based limitations are placed
in the permit and the stream segment Is
effluent limited.

As discussed above, water quality
standards on which effluent limitations
may be based are subject to review for"attainability." There are several events
which may initiate the above process,
including NPDES permit expiration and
reissuance, a new source permit
application, or a review of advanced
wastewater or advanced secondary
treatment (AWT/AST) needs
justification in the Municipal
Construction Grants Program. Revisions
to water quality standards during the
term of a permit may cause the
evaluation of permit effluent limitations
prior to their reissuance. Evaluation of
the adequacy of effluent limitations
prior to permit reissuance may result in
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a determination that the limitations
remain adequate or that the effluent
limitations require change or further
detailed evaluation. Water quality
modeling associated with WLAs is also
used in determining the attainability of
different water quality standards for
specific stream segments.

Activities by each State under the
above process are ongoing and are
specified in each annual State-EPA
Agreement. EPA provides financial
assistance for portions of the process
through program grants (under section
106, 205(g) and 208 of the Act).
Summary of Disapproved Standards

In its disapproval of the Ohio
standards, the EPA identified a number
of basic problems with the State's water
quality provisions. First, the State
regulations defined a Warmwater
Habitat Use classification applicable to
stream segments which were intended
to support a balanced, healthy
community of warmwater aquatic
species. These regulations specified
supporting criteria for this use
classification: the criteria value for
dissolved oxygen was not less than 5.0
mg/I for 16"hours of any 24-hour period
and not less than 4 mg/l at any time; the
criteria for cyanide was 0.025 mg/l
measured as total cyanide. EPA
concluded that these two criteria were
not adequate to support the designated
use and advised the State that more
stringent criteria values were necessary.

Second, the State had created a
Limited Warmwater Use classification
which, in effect, operated as a variance
classification for waters which will not
achieve one or more of the Warmwater
Habitat Use criteria because of the
discharge of pollutants by dischargers or
because of background environmental
conditions. The State placed Ill stream
segments in this new classification.

EPA recognized that the Limited
Warmwater Habitat Use designation
wasr an appropriate classification for
stream segments for which the
warmwater use habitat is not
"attainable." However, such a
reclassification constitutes a
"downgrading" as specified in EPA
regulations, and the Agency concluded
the State had not submitted sufficient
justification to warrant the downgrading
of the specified stream segments which
the State had placed in this
classification.

Third, the State had created a
Seasonal Warmwater Habitat use
classification applicable to streams with
a "seven consecutive day, once in ten
year flow" (7Q10) of 1.0 cfs or less. The
Region concluded that a low flow
classification was appropriate but that

the level set by the State to define low
flow segments was too high,

Finally, EPA identified a number of
other problems including provisions
relating to "mixing zones" and the
protocols for monitoring pollutant
concentrations.

Summary of EPA Proposed Regulations
Following the State's refusal to modify

its water quality standards, EPA
published a proposed rule to establish
necessary water quality standards for
Ohio. This proposal did not apply to the
mainstem of the Ohio River, the Lower
Cuyahoga River (navigation channel) or
the Mahoning River and its tributaries in
Ohio (44 FR 39488 July 6,1979). As
explained in detail in the preamble to
the proposal, the rule would have,

(1) Established a minimum dissolved
oxygen criterion of 5.0 mg/l for the
Warmwater Habitat Use designation.

(2] Established a total cyamide
criterion of 5 itgil for the Warmwater
Habitat Use designation,

(3) Placed 111 stream segments in the
Warmwater Habitat Use designation
which the State had "dowrograded" to
the Limited Warmwater Habitat Use
designation,

(4) Revised certain provisions relating
to mixing zones and low flow
exceptions, and

(5] Amended certain monitoring
protocols adopted by the State.

Public comments on the proposal were
received through October 19, 1979, and
three public hearings were held in Ohio
during the comment period.

Rationale for EPA's Final Regulation
EPA has made a number of changes

from its proposed regulation, This is
prompted in part by revisions to the
Agency's policy for review of water
quality standards.

At the time of the disapproval of the
Ohio water quality standards, EPA had
adopted the policy of "presumptive
applicability" in reviewing the adequacy
of the criteria component of a State
standard. Under this policy. States were
required to adopt criteria values from
the EPA publication Quality Criteria for
Water ("QCW" or the "Red Book")
unless a State could justify less stringent
criteria based on: natural background
conditions, more recent scientific
evidence or local, site-specific
information. The QCW contained
criteria values developed pursuant to
section 304(a)(1) of the Act.

EPA is now, however, in the process
of a comprehensive review of its water
quality standards program and
regulations and intends, by the end of
the year. to propose revised regulations.
During the completion of this review

EPA must still review and act on State
submissions of water quality standards
in a manner consistent with the Act and
existing regulations. Nonetheless. the
Agency does not wish to take actions
which may impose additional
obligations where not clearly required
by its existing regulations.
Consequently. EPA in promulgating this
rule. (1) will not employ the policy of
"presumptive applicability" and will
determine necessary criteria on a case-
by-case basis after assessment of all
available information. (2] will require
that existing water quality be
maintained. (3] will require justification
as specified in Agency regulations for
any "downgrading" of established
designated uses, and (4) will not
"upgrade" existing uses or establish
more strirgent criteria than those
previously approved by the Agency in
the absence of specific information that
the now standard is attainable.

Consistent with this approach, EPA is
adopting a final regulation which will
preserve existing water quality in the
State without imposing greater
obligations on point and non-point
sources than those previously required
by Ohio. This involves three main
elements. First, EPA continues to believe
that a dissolved oxygen criterion of 5.0
m4gl minimum is necessary to
adequately support a warmwater
habitat and is including that value as the
dissolved oxygen criterion for the
Warmwater Habitat use classification.
However, EPA at this time is only
placing in this classification those
segments which the data now indicate
are currently achieving this level

Second, EPA is denying all
"downgradings" of stream segments to
the Limited Warmwater Habitat use
classification. The Agency believes that,
even in this period of review of water
quality standards policy, the State must
beai the full burden of justifying
revisions of previously approved
standards.

Finally, all other stream segments
previously classified as warmwater
habitats, including those which the State
attempted to downgrade to the Limited
Warmwater Habitat use classification.
are to be placed in a new "Modified
Warmwater Habitat use classification."
This new classification contains criteria
which are identical to those which were
included in the State's previous
Warmwater Habitat classification.
Thus, dischargers will be subject to the
same requirements which the State had
previously established.

Placement of segments in this new
classification may be temporary. EPA
intends to work with the State to
develop information necessary to

l II II l l l I
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determine whether individual stream
segments can "attain" the full
1warmwater habitat use. Thus, where the
full use can be achieved despite
background environmental conditions
and is attainable by application of
minimum te'chnology-based
requirements specified in section
301(b)(2) (A) and (B)of the Clean Water
Act or where the economic impact of
additional requirements is not
significant, the segments will be placed
in the Warmwater Habitat use
classification. EPA intends to consult
with the State to develop a schedule for
review of individual stream segments
which will be contained in a State/EPA
Agreement.

Contents of Final Rule
The following is a discussion of the

major provisions of the final rule
promulgated today.

Establishment of Dissolved Oxygen
Criterion and Designation of Stream
Segments in the Warmwater Habitat
Use Classification

EPA is establishing a dissolved
oxygen criterion for the Warmwater
Habitat Use classification of an
instantaneous minimum of 5.0 mg/l. This
value is identified in Quality Criteria for
Water as the appropriate dissolved
oxygen level for support of a healthy
and balanced warmwater fishery
population. Although EPA no longer
applies the policy of "presumptive
applicability" the Agency must still
assess the adequacy of standards.
Included in this assessment is a review
of the adequacy of pollutant criteria to
maintain or achieve a designated use.
After review of comments submitted
and available scientific information, the
Agency has concluded that the 5.0 mg/l
dissolved oxygen criterion is necessary-
in Ohio to support the Warmwater
Habitat Use Classification.

The dissolved oxygen criterion
adopted by Ohio was a concentration
not less than 5 mg/l for 16 hours of any
24 hour period with a minimum of not
less than 4 mg/l at any time. Ohio based
this criterion largely upon the fact that
warmwater fish species are present in
Ohio streams in which the diurnal
ranges of dissolved oxygen
concentrations exhibit minimum values
less than 5 mg/l. However, the presence
of warmwater fish species does not
indicate that dissolved oxygen
concentrations less than 5 mg/l
adequately protect the species during
their sensitive embryo and hatching
stages or maintain healthy populations
that grow and spawn normally.

The dissolved oxygen criterion in the
QCW is based on current scientific

information on the environmental
requirements-necessary to maintain
balanced, healthy and reproducing
populations. While EPA recognizes that
fish can survive at dissolved oxygen
concentrations less than 5 mg/l,
maintenance of well-rounded fish
populations characterized by an
abundance of warmwater game fish (i.e.,
largemouth bass, bluegills, etc.) has
been observed to occur consistently
only when dissolved oxygen
concentrations are 5 mg/I or greater.
Furthermore, one study reported in the
QCW has shown that fish growth and
the viability of juveniles are regulated
by daily minimum dissolved oxygen
concentrations rather than daily
averages. A fuller discussion of the
basis for the dissolved oxygen criterion
is contained in the Response to
Comments below.

tPA is, at this time, only designating
as warmwater habitats 17 stream
segments which data indicate are
currently attaining a dissolved oxygen
level of 5.0 mg/l minimum. See (Section
120.451d of the regulation). These
segmens were identified as currently
achieving a minimum dissolved oxygen-
concentration of 5 mg/l based on Ohio's
1980 Water Quality inventory required
by section 305(b) of the Act. Only
stream segments where a National
Ambient Water Quality Monitoring
Station having at least a one year period
were used to define these segments.
EPA delineated the segment boundaries
by measuring downstream from a
monitoring station to the first discharge
or tributary stream s. Segments were not
extended past intervening discharges
without monitoring data from
downstream stations. Consequently EPA
believes that this list constitutes a
conservative estimate based on the
State's own data of those segments
actually achieving a minimum dissolved'
oxygen level of 5.0 mg/l.

EPA has also identified a list of 45
additional stream segments which
appear to achieve the minimum
dissolved oxygen criterion. However,
because the available data base did not
cover a full year, EPA is not, at this time,
designating these segments as
Warmwdter Habitats. EPA intends to
include a requirement in the State/EPA

- agreement for early evaluation of the
attainable uses of these segments.

Withdrawal of the Disapproval of the
Cyanide. Criterion

EPA proposed in its July 6, 1979,
proposed Rulemaking to supersede
Ohio's Warmwater Habitat total
cyanide criterion of 0.025 mg/1 with
0.005 mg/l, a concentration
recommended in Quality Criteria for

Water (QCW). However, EPA is today
publishing a notice elsewhere In this
Federal Register, that its new
recommendations for cyanides in fresh
water are a "free" cyanide of 3.5 lg/l as
a 24-hour average, with concentrations
not to exceed 5.2 lg/l at any time.

Although EPA still questions the
adequacy of the existing Ohio criterion
for cyanide, the Agency is withdrawing
its disapproval of this portion of the
Ohio standard. This action is being
taken because the Agency has
substantially changed its criterion for
cyanide, and because the Agency's
policy has traditionally allowed State
consideration of new or changed criteria
before any Federal action. EPA expects
Ohio to review its cyanide criterion for,
all water uses during its next triennial
water quality standards revision in light
of EPA's revised criterion. Until a
revised cyanide criterion is established
by the State or EPA, Ohio's current
criterion remains in effect.

Establishment of Modified Warmwater
Habitat Use Classification and
Designation of Specific Stream
Segments

EPA establishes herein a Modified
Warmwater Habitat Use classification
as a new use classification in addition
to those adopted by Ohio. The dissolved
oxygen criterion for the Modified
Warmwater Habitat is an instantaneousminimum of not less than 5 mg/1 for 10
hours of a 24 hour period and not less
than 4 mg/1 at any time. This, and all
other criteria, are the same as those
contained in Ohio's Warmwater Habitat
Use classification.

With the exception of the 17 stream
segments listed in § 120.45(d) of todays
rule, all stream segments previously
classified as Warmwater Habitat
streams are placed in the new Modified
Warmwater Habitat use classification.
This includes those segments which the
State "downgraded" to the Limited
Warmwater Habitat use classification,
Since this new use classification has
criteria identical to Ohio's Warmwater
Habitat classification, this action will
not affect the requirements previously
applicable to point and nonpoint sources
discharging into these segments.

This action does not constitute a
determination that these stream
segments cannot attain the Warmwater
Habitat use classification. EPA will
work with the State to examine
environmental, economic and
technological factors necessary to make
that determination. Thesestudies should
be specified in the annual State-EPA
Agreement.

EPA carefully reviewed the
justifications'submitted into the record
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of this proceeding for downgrading the
111 segments listed in § 120.45(e) to
limited warmwater habitat use from
warmwater habitat use. EPA has
concluded, however, that the State has
not submitted sufficient justification to
warrant the "downgrading." By placing
these segments in the Modified
Warmwater Habitat, they are now
subject to the same standards
applicable prior to their downgrading.
The contents of the necessary
justifications are more fully elucidated
in the response to comments.

Modification of the Seasonal
Warmwater Habitat Use Designation

EPA's promulgation today amends
Ohio's Seasonal Warmwater Habitat
use designation by limiting the low flow
provision to streams which have a
"seven consecutive day, once in ten
year low flow (7Q10)" of 0.1 cfs or less.
The only change to the proposed rule is
the inclusion of a requirement for
achieving the Modified Warmwater
Habitat requirements rather than the
warmwater habitat requirements, during
periods when flow exceed the 7Q10
flow.

Modification of Mixing Zone
Requirements

The mixing zone requirements
adopted herein are substantially the
same as those which were proposed.
One clarification added requires a case-
by-case justification for the application
of a mixing zone to discharges in
streams designated as Seasonal
Warmwater Habitat.

Modification of Conditions for
Exceptions

EPA has made two changes from its
proposed rule. EPA proposed a rule that
required the imposition of discharge
limitations sufficiently stringent to meet
water quality standards at the 7Q10
flow, prior to any flow reductions by
State owned, operated or licensed water
projects. EPA has deleted this provision.
Ohio has legislation permitting the total
diversion of certain waters for purposes
of public water supply, and in such
situations, the burden on existing
dischargers to meet water quality
standards based on "natural" flow may
be excessive.

Also proposed were requirements for
dredging and construction in
waterways. Upon review of Corps of
Engineer requirements which include
extensive environmental evaluations,
EPA has decided to withdraw this
proposal. EPA therefore approves OAE
3745-1-1O(A](5}.

Digest of Public Comments and EPA's
Response

EPA received 100 submissions to the
record on the proposed rule. A list of the
individuals or organizations submitting
these statements is attached to
Appendix B. The concerns in these
statements, grouped by subject, and the
Agency's responses to major comments
follow this rule in Appendix C.
Additional responses to comments and
a discussion of comments relating to
individual stream segments are
contained in the Administrative record
of this rulemaking.

Specialized Regulation
Under Executive Order 12044, EPA is

required to judge whether a regulation is"significant" and therefore subject to the
procedural requirements of the Order
applicable to "significant regulations" or
whether it may follow other specialized
development procedures, EPA labels
these other regulations "specialized." I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 1204.

Availability of Record
The transcripts of the hearing referred

to in this preamble as well as written
comments receiveil during the comment
period are hereby made a part of the
record of this rulemaking. The entire
administrative record is available for
public inspection and copying at the
Environmental Protection Agency,
Region V Office at the address noted
above. The hearing transcript and other
written comments are also available for
inspection and copying at the Public
Information Reference Unit. EPA
Library, 401 M Street, SW, Washington.
DC 20400. during the Agency's normal
business hours of 8:00 a.m. to 4:30 p m.
(Sec. 303(c) of the Clean Water Act. as
amended [Pub. L. 92-500 (33 U S.C. 1313[cJ

Dated: November 19, 1980,
Douglas M. Costle,
Administrator

A new J 120.45 is hereby added to
Part 120 of Title 40 of the Code of
Federal Regulations and reads as
follows:

§ 120.46 Ohio water quality standardsat

(a) Ohio Administrative Code. Section
3745-1-02 Definitions-the cited section
does not include definitions for the
terms "Act" or "Regional
Administrator". The following

IReferences herein to the Ohio Water Quality
Standards are to the Ohio Admlnistrstive Code
Regulations 3746--01 et seq, Recodiried January
31.1977; Amended December 30. 197; and effecu e
February 14.197M.

definitions are to be used by the State of
Ohio as if the definitions were
incorporated in the above cited Code
Section-fl) Act is the Clean Water Act,
as amended (Pub. L 92-500 (33 U.S.C.
1251 et seq)), (2) Regional Administrator
is the Administrator (or his designee) of
Region V of the United States
Environmental Protection Agency.

(b) Ohio Administrative Code, Section
3745-1-03 Analytical Methods-the
cited section does not require
compliance with EPA sample collection
and sample preservation methods. The
cited Ohio Administrative code section
is null and void to the extent that it is
inconsistent with the following: All
methods of sample collection.
preservation and analysis shall be in
accord with those prescribed in 40 CFR
Part 138, Test Procedw'es for the
Analysis of Pollutants.

Cc) Ohio Administrative Code Section
3745-1-06-Mixing Zones-Indicated
paragraphs of the cited Ohio
Administrative Code section are null
and void to the extent that they are
inconsistent with the provisions of this
section--1) The Director, following
prior EPA approval in accordance with
section 303(c) of the Clean Water Act,
may waive the requirements of section
(A)(1) (e). (1) and (g) of OAC 3745-1-6
and redefine the extent of a mixing zone
whenever a discharger provides:

(I) Information defining the actual
boundaries (where the water quality
standards are met) of the mixing zone in
question, and

(ii) Information and data proving no
violation of sections (A)[1) (a), (b), and
(c) and (d) of OAC 3745-2-06 by the
mixing zone in question.

Note.-This paragraph supersedes OAC
3745-1--06[A2.

(2) The waters of the mixing zone
shall not exceed at any time the 96 hour
LC50 for any representative aquatic
species, as determined by static
bioassays for persistent toxicants and
flow-through bioassays for non-
persistant toxicants in accordance with
methods described in "Methods of
Acute Toxicity Tests of Fish,
Macroinvertebrates, and Amphibians"
(EPA Pubication 660/3-75-009). In
addition, no conditions within the
mixing zone shall exist which result in
the bioconcentration or bioaccumulation
of materials at levels which may be
harmful to aquatic organisms or their
consumers.

Note.-This paragraph supersedes OAC
3745-1-o6(A}(4).

(3) OAC 3745-1-{A](6) concerning
mixing zones for seasonal warmwater
habitat is null and void. Mixing zones
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for Seasonal Warmwater Habitat will be
established on a case-by-case basis as
part of the justification of the
application of the Seasonal Warmwater
Habitat use designation,

(4) Thermal Mixing Zones--i) A
thermal mixing zone to permit dilution
and cooling of a waste heat discharge
shall be considered a'region in which an
organism's response to temperature is
time-dependent. Exposure to
temperature in a thermal mixing zone
shall not cause an irreversible response
which results in deleterious effects to
the wildlife and aquatic life
representative of the receiving waters.

Note.-This paragraph supersedes OAC
3745-1-06(B)(1).

(ii) Thermal mixing zone size
limitations shall be established by the
Director pursuant to OAC 3745-1--06(A
and.§ 120.45(c)(1), (2), (3) ,and(4)(i) on a
cade-by-case basis for all point source
discharges subject to a NPDES permit.

Note.-This paragraph supersedes OAC
3745-1-06(B) (2).

(iii) OAC 3745-1-06(B)(3), (B)(6),
(B](7), and Table 1 are null and void.

(d) Ohio's Administrative Code
Section 3745-1-07-Water Use
Designations

(1) Warmwater Habitat
(i) The dissolved oxygen water quality

criterion in'paragraph [A)[8) is null and
void. A dissolved oxygen water quality
criterion of an instantaneous minimum
of not less than 5.0 mg/l is established.

(ii) The following stream segments are
hereby designated as warmwater
habitat-

(a) Astabula River (mile 5.5 to 1.6)
(b) Conneaut-Creek (mile 6.4 to .45]
(c) Huron River (mile 1.6 to .81)
(d) Little Beaver Creek (mile 4.6 to

mouth at'Ohio River)
(e) Mdumee River (mile 100.3 to 81.49)
(f) Auglaize River (mile 4.1 to 3.62)
(g) Muskingum River (mile 107.3 to

105.88)
(h) Licking River (mile 25.6 to 4.33)
(i) Mohican River (mile 16.6 to mouth

at Walhoriding River)
(j) Tuscarawas River (mile 21.3 to

11.z)
(k) Walhonding River (mile 14.7 to

7.32)
(1) Ohio Brush Creek (mile 13.1 to 11.5)
(m) Racoon Creek (mile 29.6 to mouth

at Licking River)
(n) Big Darby Creek (mile 13.2 to

mouth at Scioto iver) - •
(o) Olentangy River (mile 11.5 to 2.08)
(p) Vermilion River (mile 4.5 tol.0)
(q) Great Miami River (mile 20.8 to

20.11)
Note.-River miles shown are measured

from the river mouth upstream.

(2) Modified Warmwater Habitat-A
use designation is established with the
following definition: Modified
Warmwater Habitat-Water capable of
supporting Warmwater Habitat uses,
and meeting all water quality standards
criteria as defined by paragraph (A) of
OAC 3745-1-07 as modified by these
rules except that the dissolired oxygen
criterion is not less than an
instantaneous minimum of 5 mg/1 for 16
hours of any 24 hour period, and not less
than 4 mg/1 for any 8 hours for an 24
hours period. The instantaneous
minimum shall not be less than 4 mg/I.
Permanent application of the Modified
Warmwater Habitat use designation
shall be justifed'in each case and is
subject to approval under EPA's water
quality standards regulations. EPA.
applies the Modified Warmwater
Habitat use designation to all water
classified as Warmwater Habitat or
Limited Warmwater Habitat by Ohio.
The waters shall be upgraded to
Warmwater Habitat as defined herein,
on a case-by-case basis, if further
studies determine that warmwater

-Habitat is attainable.
(3) Seasonal Warmwater Habitat-

The definition adopted by Ohio is null
and void. EPA establishes the following
definition: Seasonal Warmwater
Habitat-Waters capable of supporting
the propagation and habitation of
'aquatic organisms on a seasonal basis
defined on a case-by-case basis. These
waters have low flows as defined by the
minimum 7 consecutive day low flow
with a recurrence frequency of once in
ten years of 0.1 cubic feet per second or
less; have more than 50 percent of their
total flow, when such flow rates occur,
composed of wastewater effluents; and
conditions to support a Modified
.Warmwater designation cannot be
attained during all seasons. Application
of this use designation shall require
definition of the time period to which it
applies, and be on a case-by-case basis
subject to approval under EPA's water
quality standards regulations. Such
water shall be classified for the
Modified Warmwater Habitat use
designation for the balance of time.

Note.- This paragraph supersedes OAC
3745-1-07(D).

(e) Ohio Administrative Code Section
3745-1-03 Classification of Wates-
classification of the named waters in
this subsection for Limited Warmwater
Habitat in lieu of Warmwater Habitat in
Paragraph (C) of the above cited section
is-null and void. The beneficial use
designation of these waters is Modified
Warmwater Habitat until additional
case-by-case studies by Ohio determine
if lesser use designations are justified.

Abrams Creek-Middleburg His. STP to
Grayton Road (Cuyahoga Co.).

Abrams Creek-Mlddleburg His. STP to
Grayton Road (Cuyahoga Co.).

Auglalze River-Hamilton St. In Wapakonehl
to Glynwood Road (Auglaize Co.). -

Big Creek-Ford Motor Co. to confluence
with Cuyahoga River (Cuyahoga CO.).

Black River-Elyria STP to confluence with
Lake Erie (Lorain Co.).

Blanchard River-Findlay STP to Hancock
CL. 128

Brandywine Creek-Hudson Village STP to
Macedonia STP (Summit Co.).

Brandywine Creek-Macedonia No. 15 to
confluence with Cuyahoga River (Summit
Co.).

Srandywine Creek-Macedonia No, 15 to
Brandywine Gorge (Summit Co.).

Cementary Criek-]efforson STP to
confluence with Mill Creek (Ashtabula
Co.].

Chippewa Creek-Medina County Sewer
District No. 1 to confluence with Little
Chippewa (Wayne Co.).

Chippewa Creek-confluence with Little
Chippewa to confluence with Tuscarawas
River (Summit Co.].

Cuyahoga River-Monroe Falls Dam Pool
(Summit Co.).

Cuyahoga River-Akron STP to Penninsula
(Summit Co.).

Duck Creek and tributary-Headwatera to
confluence with Little Miami River
(Hamilton Co.].

East Branch Nimishilen Creek-Louisville to
confluence with Middle Branch (Stark Co.).

East BranchNimishlUen Creek-Confluence
with the Middle Branch to confluence with
Nimishillen Creek.

East Branch Portage River-Fostoria STP to
CygnetRoad (Wood Co.),

East Branch Rocky River-Beren STP to
confluence with West Branch (Cuyahoga
Co.).

Fields Brook-Cook Rd. to confluence with
. Ashtabula River (Ashtabula Co.).
Great Miami River-from Dayton WWTP to

2nd St. In Franklin (Warren Co.).
Hurford Run-Headwaters to confluenco

with Nimishillen Creek (Stark Co.].
Huron River-Rt. 6 Bridge in Huron to

confluence with Lake Erie (Erie Co.).
Jacob Creek-Willard STP to Holiday Lake

(Huron Co.).
Jerome Fork-Confluence with Lung Creek to

Old U.S. 30 in Jeromesville (Ashland Co.).
Killbuck Creek-Wooster STP to confluenco

with Little Killbuck (Wayne Co.).
Killbuck Creek-Wooster STP to Wayne--

Holmes County Line (Wayne Co.).
Lang Creek-Ashland STP to confluence with

Jerome Fork (Ashland Co.).
Little Chippewa Creek-Orrville STP to

confluence with Chippewa Creek (Wayne
Co.).

Maumee Rver-1-75 to confluence with
Maumee Bay (Lucas Co.]. •

Middle Fork Little Beaver Creek-Salem STP
to Mahoning-Columblana County Line
near Washingtonville (Mahoning Co.).

Mill Creek-Granger Rd. to confluence
Cuyahoga River (Cuyahoga Co,.

SMill Creek--275 to Spring Grove Avenue
(Hamilton Co.).
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Mill Creek, Ross Run. West Fork and
tributary--Spring Grove Avenue to
confluence with Ohio River (Hamilton Co.).

Mud Brook-Confluence with Powers Brook
Wyaga lake (Summit Co.).

Muskingum River--Confluence of
Walhonding and Tuscarawas Rivers to Rt
83 Bridge (Coshocton Co.).

Nimishillen Creek-Canton STP to
confluence with Sandy Creek (Stark Co.).

North Branch Portage River-confluence with
Poe Ditch to confluence with Middle
Branch in Pemberville (Wood Co.).

Ottawa River-Standard Oil Lima Refinery
outfall to Allen County Line (Allen Co.).

Ottawa River-Standard Oil Lima Refinery
outfall to Allentown (Allen Co.).

Ottawa River-Lover's Lane Control
Structure near Bellfontaine Avenue in Lima
to Neff Road (Allen Co.),

Ottawa River-Cherry Street to Summit
Street (Lucas Co.).

Paramour Creek-Crestline STP to
confluence with Allen Run (Crawford Co.).

Plum Creek-Oberlin STP to confluence with
West Branch Black River (Lorain Co.).

Pond Brook-Aurora Shores STP to
confluence with Tinkers Creek (Summit
Co.).

Powers Brook-Hudson No. 6 to confluence
with Mud Brook (Summit Co.).

Rattlesnake Creek-Norwalk STP to
confluence with Huron River (Huron Co.).

River Styx-Wadsworth STP to confluence
with Chippewa Creek (Wayne Co.).

Rocky Fort--Mansfield ST? to Applegate
Road (Richard Co.).

Rocky River-Lakewood STP to confluence
with Lake Erie (Cuyahoga Co.).

Sandusky River-Fremont STP to confluence
with Muskelluge Creek (Sandusky Co.).

Sandusky River-Bucyrus STP to Mt. Zion
Rd. (Crawford Co.).

Scioto River-Greenlawn Avenue Dam to
confluence with Big Darby Creek
(Pickaway Co.).

Skellinger Creek-New London STP to
confluence with East Branch Vermilion
(Huron Co.).

State Line Creek--from BFI & State line to
confluence with North Fork (Lucas Co.).

Swan Creek-Detroit Avenue to confluence
with Maumee River (Lucas Co.).

Tuscarawas River--Barberton STP to
confluence with Chippewa Creek (Summit
Co.).

Tuscarawas River--confluence with
Chippewa Creek to Massillon STP (Stark
Co.).

Tuscarawas River-from PPG to confluence
with Sandy Creek (Stark Co.).

Tuscarawas River-River mile 5.0 to
confluence with Muskingum River
(Coshocton Co.).

Wahoo Ditch-Ravenna STP to confluence
with Breakneck Creek (Portage Co.).
Note-The above listing supersedes OAC

3745-1--M (C)(1).
Big Run-New Nacoo Mine No. 3 portal to

confluence with Ohio River (Belmont Co.).
Boggs Fork and tributaries-Holloway to

confluence with Stillwater Creek (Harrison
Co.).

Brush Creek and tributaries-Headwaters to
confluence with Muskingum River
(Muskingum Co.).

Buffalo Creek and tributaries--Headwaters
to confluence with Buffalo Fork (Noble
Co.).

Buffalo Fork and tributaries--ileadwaters to
confluence.

Buffalo Creek-Headwaters to confluence
with West Fork Duck Creek (Noble
County).

Captina Creek--Confluence of North and
South Forks to confluence with Ohio River
(Belmont County).

Cat Run-New Nacco Mine No. I portal to
confluence with Captina Creek (Belmont
County).

Conotton Creek and tributaries-I leadwaters
to Jewett (Harrison County).

Crooked Creek and tributaries-Headwater
to confluence with Wills Creek (Guemesy
County).

Cushing Run and tributaries-Headwatirs to
confluence with Muskingum River
(Washington County).

Duck Creek-Confluence of East and West
Forks to confluence with Ohio River
(Washington County).

East Fork Duck Creek and tributaries, except
Pawpaw Creek-Headwaters to confluence
with Duck Creek (Washington Countyl.

Elk Fork and Puncheon Fork-Headwaters to
S.R. 677 (Vinton County).

Federal Creek and all tributaries-
Confluence with Sharps Fork to confluence
with Hocking Rivir (Athens County).

Hewett Fork and tributaries-Headwaters to
confluence with Raccoon Creek (Vinton
County).

Johnny Woods River-H-eadwaters to
confluence with West Fork Duck Creek
(Noble County)

Jonathan Creek and tributaries, including
Turkey Run--Confluence with Turkey Run
to confluence with Moxabala Creek
(Muskingum County).

Kyger Creek and tributary-headwaters to
confluence with Ohio River (Gallia
County).

Leatherwood Creek and Shannon Run-
Headwaters to Cambridge (Guernesy
County).

Little McMahon Creek--Confluence with
Chambers Run to confluence with
McMahon Creek (Belmont County).

Little Raccoon Creek-T.R. 21 to C.Ro 28
(Vinton County)

Little Raccoon Creek--Confluence with Sand
Run to Confluence with Raccoon Creek
(Gallia County)

Little Raccoon Creek Tributaries from Lake
Alma to Jackson-Gallia County line-
Headwaters to confluence with Little
Raccoon Creek (Jackson County)

Little Short Creek and Coal Run-
Headwaters to confluence with Short
Creek (Jefferson County).

Little Stillwater Creek-Confluence with
Plum Run to Dennison (Tuscarawas
County).

McMahon Creek--Headwaters to confluence
with Ohio River (Belmont County).

Mill Creek and tributaries--Headwaters to
confluence with Walhonding River
(Coshocton County).

Mill Fork and tributaries-Headwaters to
confluence with Wakatomika Creek
(Muskingum County).

Monday Creek. Little Monday Creek and
Snow Creek-Headwaters to confluence
with Hocking River (Athens County).

Moxahala Creek and tributaries--
Headwaters to confluence with Muskingum
River (Muskingum County).

North Fork Yellow Creek-SainevilMe to
confluence with Yellow Creek (Jefferson
County).

Opossum Creek and tributary-Headwaters
to confluence with Ohio River (Monroe
County).

Osburn Run-Headwaters to confluence with
Ohio River (Lawrence County].

Piedmont reser oir tributaries---Headwaters
to confluence with Piedmont Reservoir
(Belmont County).

Pipe Creek-Headwaters to confluence with
Ohio River tBelmont County).

Raccoon Creek. including West and East
Branches--Headwaters to Tycoon Lake
(Vinton County).

Raccoon Creek tributrties, except Elk Fork,
from Lake Hope to Vinton-Galia county
line--Headwaters to confluence with
Raccoon Creek (Vinton County).

Rush Creek-Headwaters to confluence with
iUttle Rush Creek (Fairfield County.

Short Creek. Piney Fork and Middle Fo-k and
tributaries-Headwaters to confluence
with Ohio River (Jefferson County).

Stillwater Creek-Headwaters to confluence
with Bushy Fork (Harrison County).

Sunday Creek and West Branch-
Headwaters to confluence with Hocking
River (Athens County).

Twomile Run-Benedict preparation plant to
confluence with Raccoon Creek (Vinton
Countyl.

Wakatomika Creek-Frazeysburg to
confluence with Muskingum River
(Muskingum County).

Warren Run-Headwaters to confluence with
West Duck Creek (Noble County).

West Fork Duck Creek-Headwaters to
confluence with Duck Creek (Washington
County).

Wheeling Creek-Headwaters to confluence
with Ohio River (Belmont County).

White Eyes Creek and tributary-
Headwaters to confluence with Wills
Creek (Coshocton County).

Wills Creek-Cambrdge to downstream
Wills Creek Reservoir (Coshocton County).

Yellow Creek-Berghotz to confluence with
Ohio River (Jefferson County).
Note.-The above listing supersedes OAC

3745-1-0CIC(2J.
(f0 Ohio Administrative Code 3745-1-

09 Low Flow Streams is null and void.
EPA establishes the following
requirements.

(1) Low flow stream means that
portion of a water course where the
minimum seven consecutive day
average flow that has a recurrence
frequency of once in ten years (not
attributable to discharge and other
hydraulic alterations) is 0.1 cubic feet
per second or less.

Note.-This paragraph supersedes OAC
3745-1-09(A}({).

(2) Except as provided in paragraph
(f)(4) of this section. water courses that
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-meet the requirements for low flow
streams as established in paragraph
(f)(1) of this section are required to meet
the water quality criteria supportive of.
the Modified Warmwater Habitat use
designation.

Note.-This paragraph supersedes OAC.
3745-1--09(A)(2).

(3) High quality low-flow stream
means that portion of a water-course
where:
(i) Section 120.45(f)(1) of this rule is

met.
(it) Water quality criteria: supportive

of the use designation Warnwater
Habitat or higher are met presently in
the stream, and/or,
(fii) A diverse aquatic community

exists in the stream as determined by
the Director.

Note.-This paragraph supersedes OAC
3745-1-09[B).

(4) Water courses determined to be of
high quality unddr paragraph (f)(3)'of
this section shall be maintained at their
present quality unless such waters are
reclassified to another use designation
through the water quality standards
revision procedure of the Ohio
continuing planning process. Mixing
zone requirements as established in
OAC 3745-1-06 shall not apply to such
streams. Instead, ambient water quality
shall be maintained at all points in the
stream until a mixing zone is formally
established by the Director through a
process which includes a public hearing.

Note.-This paragraphs supersedes OAC
3745-1-o9(c).

(g) Ohio Administrative Code 3745-1-
10 Conditions for Exceptions.

(1) Paragraph (A)(2), (A)(4), (A)(6(B)
and (C) of OAC 3745-1-10 are null and
void.

(2) The following provisions shall be
applied by Ohio as if part of OAC 3745-
1-10.
{i) All exceptions will apply only to

the specific water quality criteria
involved in each case and only for a
reasonable period of time as determined
by the Director. However, for the

-purpose of applying the low flow
exception to water quality standards, a
reasonable period of time is that period
when the flow rmte is less than the
minimum seven consecutive day
average flow with a recukrence
frequency of once in ten years.

Note.-This paragraph supersedes OAC
3745-1-10-{B).

(ii) Existing best management
practices, including those defined in
statewide 'or areawide water quality
management plans developed under
section 208 of the Clean Water Act, shall

be maintained in accordance with the
provisions of the approved plan, during
such exemption from water quality
standards in order to minimize damage
of the environment.
-Note.-This paragraph supersedes OAC -

3745-1-10-(C).
(g) Ohio Administrative Code 3745-1-

11 Lake Erie Standards-
(1) The following pjaragraphs of the

Ohio Administrative code section 3745-
1-11 are null and void: (B)(1)(b),
(B)(2)(a), (B)(2)(b), (B)(2)(C), (B)(2)(d),
and Table 7d.

(1) The following provisions shall be
applied by Ohio as if part of OAC 3745-
1-11:

(i) The water of the mixing zone shall
riot exceed at any time the 96 hour LC5o
for any representative aquatic species,
as determined for existing scientific
literature, or the 96 hour LC50 for any
representative aquatic species, as
determined by statia-bioassays for
persistent toxicants and flow-through
bioassays for non-persistent toxicants in
accordance with methods described in
"Methods of Acute Toxicity tests of
Fish, Macroinvertebrates and
Amphibians" (EPA publication 660/3-
75-009). In addition, no conditions
within the mixing zone shall exist which
result in the bioconcentration or
bioaccumulation of materials at levels
which may be harmful to aquatic
organisms or their consumers. Subject to,
paragraph (h)(2)(iii) of this section, a
mixing zone shall not exceed 23 acres in
area.

Note.-This paragraph supersedes OAC
3745-1-11(B](1)(b).

(i) A thermal mixing zone tb permit
dilution and cooling of a waste heat
discharge, shall be considered a region
in which organism response to
temperature is time dependent;
Exposure to temperature in a thermal
mixing zone shall cause an irreversible
response which results in deleterious
effects to, the wildlife and aquatic life
representative of the receiving waters.

Note.-This paragraph supersedes OAC
3745--1-11(B](2)(a).

(iii) Thermal mixing zone size
limitations shall be established by the
Director pursuant to OAC 3745-1-11(1)
and paragraph (h)(2) (i) and (ii) of this
section on a case-by-case basis for all
thermal point source discharges subject
to a NPDES permit. However, thermal
mixing zone shall not exceed 23"acres in
area, except-that a large thernial mixing
zone which will not adversely.affect the
uses of the receiving water may be
demonstrated in accordance with
section 316 of the Clean Water Act

Note.-This paragraph supersedes OAC
3745-1-11(2)(b).

Appendix A-Submissions to the Hearing
Record

The Ohio Environmental Protection
Agency's (OEPA) 1979 Submittals: '
-Document Number 1-1 OEPA letter to the

USEPA on the Memorandum of
Understanding and Ohio Water Quality
Standards.

,-Document Number 1-2 Memorandum of
Understanding Between the DEPA and
USEPA About Matters Concerning Water
Quality Standards. Wasteland Allocations,
and Variance Considerations.

-Document Number 1-3 Additional
Technical Justifications of the OEPA Water
Quality Standard for Dissolved Oxygen
(DO).

-Document Number 1-4 Fish Survey of the
Miami River near Dayton, Ohio.

-Document Number 1-5 The Fish
Community of the Great Miami River near
Dayton, Ohio.

-Document Number 1-6 Influence of
Dissolved Oxygen and Carbon Dioxide on
Swimming Performance on Latgemouth
Bass and Coho Salmon.

-Document Number 1-7 Avoidance
Reactions of Salmonid and Centrarchild
Fishes in Low Oxygen Concen'rations.

--Document Number 1-8 Dissolved Oxygen
Rquirements of Three Species of Fish.

-Document Number 1-9 RespIration of
Fishes with Special Emphasis 4n Standard
Oxygen Consumption.

-Document Number 1-10 The 3lffect of the
Greenwich Sewage Lagoon Discharge Upon
Two Small Receiving Streams In Northwest
Ohio.

-Document Number 1-11 OEPA nter-
Office Communication on Dissolved
Oxygen Standards,

-Document Number 1-12 Effects of
Reduced Oxygen on the Embryos and
Larvae of Lake Trout (Salvelinus
namaycush) and Largemouth Biss
(Micropterus Salmonides).

-Document Number 1-13 USEPA Quarterly
Report (October-December 1973) on the
Effects of Lowered DO Concenfrations
Compared.

-Document Number 1-14 Spawning
Success of the Black Crappie, Pomoxis
Nigromaculatus, at Reduced Ditisolved
Oxygen Congentrations.

-Document Number 1-15 Dissolved
Oxygen. Temperature, Survival of Young at
Fish Spawiing Sites.

-Document Number 1-18 The Restricted
Movement of Fish Populations.

Document Number 1-17 Evidence for the
Concepts of Home Range and Territory in
Stream Fishes.

Document Number 1-18 Influence of
Oxygen Concentration on the Growth of
Juvenile Largemouth Bass.

Document Number 1-19 Effect of Long-term
Reduction and Diel Fluctuation in
Dissolved Oxygen on Spawning of Black
Crappie, Pomoxis nlgromaculatus.

Document Number 1-20 Minimal Dissolved
Oxygen Requirements of Aquatic Life with
Emphasis on Canadian Species: A Review.
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Document Number 1-21 Detection and
Measurement of Stream Pollution.

Document Number 1-22 Dissolved Oxygen.
Document Number 1-23 The Effects of

Sewage Pollution on the Fish Population of
a Midwestern Stream.

Document Number 1-24 Dissolved Oxygen
Requirements of Freshwater Fishes.

Document Number 1-25 Waterborn
Dissolved Oxygen Requirements and
Criteria with Particular Emphasis on the
Canadian Environment.

Document Number 71-1 This Submittal
includes the following documents:
OEPA Testimony at the Public Hearings.
A Rebuttal to USEPA Testimony at the

Hearings.
Technical Justification for the DO Criterion.
Technical Justification for the Cyanide

Criterion.
Justification for the Limited Warmwater

Habitat Stream use Classifications.
Summary of OEPA's Justifications.
Use Designation for low flow Streams.
Mississippi DO Standards.
USEPA State Approved WQS with less

Stringent DO Requirements.
Document Number 71-2 OEPA Water

Quality Survey of the Ottawa River, Allen
and Putnam Counties, Ohio.

Document Number 92-1 Submittal from
OEPA by James F. McAvoy. Director.

Document Number 92-2 Justification of the
Limited Warmwater Habitat Use
Designation in Ohio's WQS for Non-Mine
Drainage Streams.

Document Number 92-3 Justification of the
Limited Warmwater Habitat Use
Designation in Ohio's WQS for Mine
Drainage Streams.

Document Number 100-2 Submittal by Self
Amragy, Chief Water Quality Planning &
Assessment of OEPA. for Dr. Robert M.
Sykes.

Document Number 100-3 Submittal by
George Garrett. OEPA. of a map showing
Ohio's 61 non-mine drainage LWH stream
segments.
Statements Submitted for the Hearing

Record at the USEPA Public Hearing in
Columbus. Ohio. on September 17. 19M9
Document Number 14-2 Statement of the

Ohio Municipal League.
Document Number 14-3 Statement of James

F. McAvoy. Director, OEPA.
Document Number 14-4 Statement of Ernest

K. Rotering. OEPA.
Document Number 14-5 Statement of

George Garrett. OEPA,
Document Number 14-6 Statement of Gary

L Martin. OEPA.
Document Number 14-7 Statement of the

Ohio River Valley Water Sanitation
Commission (ORSANCO).

Document Number 14-8 Statement of
Michael B. Lagraff on Behalf of the
Standard Oil Company.

Document Number 14-10 Statement of
Michael B. Lagraff on Behalf of the Ohio
Petroleum Council.

Document Number 14-12 Release by the
Council on Wage and Price Stability on the
EPA's Proposed Water Quality Criteria.

Document Number 14-13 Comments of the
American Petroleum Institute on Water
Quality Criteria Proposed by the USEPA.

Document Number 14-14 "Cyanide: An
Overview and Analysis of the Literature on
Chemistry, Fate. Toxicity, and Detection in
Surface Water" Prepared for the Inter-
Industry Cyanide Group.

Document Number 14-15 Statement of the
City of Columbus.

Document Number 14-16 Statement in
Behalf of the Ohio Association of
Consulting Engineers.

Document Number 14-17 Statement of
Ashland Oil. Inc.
Statements Submitted for the Hearing

Record at the USEPA Public Hearing in
Dayton, Ohio, on September 19, 1979:
Document Number 20-1 Statement of the

Greene County Department of Sanitary
Engineering.

Document Number 20-2 Statement by John
C. Engle on behalf of the City of Hamilton.

Document Number 20-3 Statement of Harry
Moyer. Mayor of the City of Lima.

Document Number 20-4 Technical
Statement of the City of Lima.

Document Number 20-5 Statement of Galen
Gault of Lima.

Document Number 20-6 Statement of C. Lee
Bridges of the State of Indiana.

Document Number 20-7 Statement of the
Little Miami Interleague Group.

Document Number20-8 Statement of James
L Hinchberger. Butler County Sanitary
Engineer.

Document Number 20-9 Statement and
Technical Submittal by Douglas G.
Whitaker on behalf of the Miami
Conservancy District.

Document Number 20-10 Statement of the
MSD of Greater CincinnatL
Statements Submitted for the Hearing

Record at the USEPA Public Hearing in
Akron. Ohio on September 21,1979:
Document Number 22-2 Statement of the

Northeast Ohio Regional Sewer District.
Document Number 22-3 Statement of the

City of Canton.
Document Number 22-4 Statement by

George H. Watkins on behalf of the Three
Rivers Watershed District.

Document Number 22-5 Statement of the
Ohio League of Women Voters.

Document Number 224- Statement ly
Edward Bollinger on behalf of the
Cuyahoga River Basin Water Quality
Committee.

Document Number 2-7 Statement by Jeff
Lintern on behalf of the Summit County
Sanitary Engineers Office.

Document Number 22-8 Statement by
County Sanitary Engineers' Association of
Ohio.

Document Number 22-9 Statement of the
City of Orville,

Document Number 22-10 Statement of the
City of Akron,

Document Number 22-11 Statement of the
Cuyahoga County Sanitary Engineering
Department.

Document Number 22-12 Chapter VIII
entitled "'Mill Creek of the OKI 206 Plan."
USEPA Submittals to the Recordi

Document Number 15-1 Tltis submittal
includes the following letters and
documents:

May 17.1978. USEPA letter to Governor
Rhodes disapproving the State's
standards.

July 10.1978. OEPA letter to USEPA with
summary of agreements on standards.

August 9.1978, USEPA letter to Governor
Rhodes giving partial approval to the
State's Standards.

August 10. 1978. OEPA letter to USEPA.
March 23.1979. OEPA letter to USEPA

agreeing to revise the State's standards.
Auust 3,1979. OEPA letter to USEPA and

attachments to Ohio public groups
stating that OEPA would contest certain
USEPA standards.

USEPA publication by Stephen J. Broderius
in September 1979, entitled "Aqueous
Chemistry, Analytical Measurement. and
Toxicity of Cyanide in Aquatic
Ecosystems".

USEPA memo from Gary Amendola to
William Benjey on flow criteria for the
Ohio seasonal warmwater habitat use
designation dated September 6,1979.

Document Number 23-1 The State of Ohio's
1977 Hearing Record on Water Quality
Standards and USEPA's pre-public
hearings (1979) submittals to the Hearing
Record.
Nota-See attachment Number 1 for the

contents of this submittal and check this
attachment for desired documents.
Document Number 24-1 USEPA's Hearing

Record Statement read at the three public
hearings in Ohio.

Document Number 27-1 USEPA publication
by William A. Brungs In September 1979
entitled "Effects of Cyanide and Reduced
Dissolved Oxygen Concentrations on
Warmwater Fish".

Document Number 28-1 This Submittal
includes the following letters and
documents:
Review of OEPA's Economic Criteria for

Downgrading.
Evaluation of OEPA's MethodoIogy for

Financial Analysis.
OEPA Submittal to GAO on the Costs of

USEPAs proposed Promulgation on
WQS.

USEPA Rebuttal to GAO on OEPA's
Submittal.

Mailed Statement to the Hearing Recorch
Document Number 2-1 Submittal of Little

Miami Inc.
Document Number 3-i Resolution of the

OKI Executive Committee.
Document Number 3-2 Submittal of OkI on

Mill Creek.
Note.--See document Number 22-12.

Document Number 4-1 Submittal of the
County of Hamilton.

Document Number 5-1 Submittal of the
MSD of Greater Cincinnati.

Document Number 6-1 Submittal of the OKI
Citizen Participation Committee.

Document Number 7-1 Submittal by Baker
and Hostetler on behalf of RMI Company.

Document Number 8-1 Submittal by
Mansfield Products Company.

Document Number 9-1 Submittal from
Browning-Ferris Industries of Ohio.

Document Number 10-1 Submittal from
Browning-Ferris Industries of Ohio
correcting previous submission.
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Document Number 11-2 Submittal of the
Village of New Boston, Scioto County,
Ohio.

Document Number 12-1 Submittal of thd
Eaton City Council.

Document Number 13-1 Submittal of the
City of Delaware.

Document Number 17-1 Submittal of the
Ohio Department of Natural Resources.

Document Number 18-1 Submittal of the
County of Hamilton.

Document Number 19-1 Submittal of ihe
Ohio Department of Agriculture.

Document Number 21-1 Submittal of the
Ohio Wate'r Pollution Control Conference.

Document Number 25-1 Submfttal of Lowell
V. Dunanay of Lima.

Document Number 26-1 Submittal of the
Village of Granville.

Document Number 29-1 Statement by
Milton B. Trautman.

Document Number 30-1 Statement by the
Wayne County Commissioners.

Document Number 31-1 Statement by David
C. Beckett of the University of Cincinnati
Department of Biological Sciences.

Document Number 31-2 "Ordination of
Macroinvertebrate Communities in a
Multistressed River System".

Document Number 31-3 "Variations in the
Biotic Composition of the Great Miami
River System, with Special Emphasis On
the Tait and Hutchings Power Plant
Effects"..

Document Number 31-4 "The Fish
* Community of the Great Miami River Near
Dayton. Ohio". "

Document Number 32-1 Statement by
Charles J. Smercina, Mayor, City of Solon,
Ohio.

Document Number 33-1 Statement by
Kenneth Richardson. Mayor, City of Upper
Sandusky, Ohio.

Document Number 34-1 Statement by James
H. McGee, Mayor, City of Dayton, Ohio.

Document Number 35-1 Statement by John
H. Stratman of Jones and Henry Engineers
In Toledo.

Document Number 36-1 Abstract of
comments to USEPA in the September 19,
1979, Public Hearing in Dayton by Dale F.
Helsel, City Manager of Middletown.

Document Number 37-1 Statement by
Robert V, Moschell, Director of Public
Utilities, Middletown, Ohio.

Document Numbei 38-1 Submittal by Joe
Hopkinson, Mayor, City of Cridersville,
Ohio.

Document Number 39-1 Submittal by W. T.
Urwin, Mayor, City of Waverly, Ohio. •

Document Number 40-1 Submittal by Kate
Slusser, Mayor, City of Dalton, Ohio.

Document Number 41-1 Submittal by
Kenneth E. Ream. Mayor, City of Creston,
Ohio.

Document Number 42-1 Submittal by James
P. Goslee IllI, Law Director, Village of
Lakeview, Ohio.

Document Number 43-1 Submittal by
Gertrude Hopkins, Safety-Service Director,
Village of Hilsboro, Ohio.

Document Number44-1 Submittal by Carl
B.,Everett of DuPont Inc.

Document Number 45-1 Submittal by Eric P.
Oswald, Assistant City Engineer, Wooster,
Ohi6.

Document Number 46-1 Submittal by
William J. Veroski, pirector Sanitary
Engineering, Stark-County, Ohio.

Document Number 47-1 Submittal by
Lowell E. Roe of the Toledo Edison
Company.

Document Number 48-1 -Submittal by R. W.
Kennedy of UniRoyal ChemicaL

Document Number 49-1 Submittal by Mazel
M. Russell, Councilwoman, Beloit, Ohio.

Document Number 50-1 Submittal by Wade
Eden, Council President, Willard, Ohio.

Document Number 51-1 Submittal by Dr.
Andrew M. White of Environmental
Resource Associates.

Document Number 52-1 Submittal by J. V.,
Day of Kaiser Aluminum.

Document Number-52-2 "IJC
Recommendation for a Cyanide Objective".
Document Number 52-3 "An Evaluation of

the EPA Interim Draft (11/29/77) Criterion
Document on Cyanides".

Document Number 52-4 "Cyanide" by the
Inter-Industry Cyanide Group.

Document Number 53-1 Submittal by David
T. Molvey, Mayor, Doylestown, Ohio.

Document Number 54-1 Submittal by
Charles C. King of the Ohio Biological
Survey.

Document Number 54-2 "Effects of
Dissolved Oxygen on Survival and
'Behavior of Selected Fishes of Western
Lake Erie".

Document Number 55-1 Submittal by
- William W. Burns, City Manager, Fairborn,

Ohio.
Document Number 56-1 Submittal by

Gerald G. Greenlick, City Manager,
Canfield, Ohio.

Document Number 57-1 Submittal by Leo A.
Grant, Director of Public Utilities, Toledo,
Ohio.

Document Number 58-1 Submittal by R.
Charles Larlham. NEFCO, Akron, Ohio.-

Document Number 59-1 Submittal byL.
Boehm of Armco Inc.

Document Number 60-i Submittal by John
W. Edwards of Smith and Schnaclde for
the Ohio Mining and Reclamation
Association.

Ddeument Number 61-1 Submittal by Julian
M. Suso, Wayne County Regional Planning
Commission, Wooster, Ohio.

Document Number 62-1 Resolution by the
City of Middletown, Ohio.

Document Number 63-1 Submittal by James
Meyer, Village Administrator, Ada, Ohio.

Document Number 64-1 Resolution by the
City Council of Shelby, Ohio.

Document Number 65-1 Submittal by L. T.
Clere of the Sun Petroleum Products
Company.

Document Ndnber 66-1 Submittal by C. M.
McNatt, Mayor, Beloit, Ohio.

Document Number 67-1 Submittal by R. C.
Salisbury, City Manager, Geneva, Ohio.

Document Number 66-1 Submittal-by Ken
Amsbaugh, Mayor, Defiance, Ohio.

Document Number 69-1 Submittal by
.William L. Howard, President, Water
Management Association of Ohio.

Document Number 70-1 Submittal by J. G.
Crist of U. S. Steel.

Document Number 70-2 Lorain Plant'
"Thermal Discharge Demonstration".

Document Number 70-3 "A Critique of the
Lorain Works Load Allocation Study".

Document Number 70-4 "Suspended Solids
Impacts on Water Quality Modeling and
Load Allocations for the Black River".

Document Number 72-1 Submittal by
Michael L Hardy of Guven, Merritt, Sogg,
and Cohen for the Cleveland Electric
lluminating Company.

Document Number 73-1 Submittal by
Christopher R. Schraff of Porter, Wright,
Morris, and Arthui for the Ohio Steel
Group.

Document Number 72-2 "Cyanide" by the
Inter-Industry Cyanide Group,

Document Number 73-3 "A Review of the
EPA Red Book. Quality Criteria for Water"
by the American Fisheries Society.

Document Number 73-4 "Problems In the
Establishment of Watef Quality Criteria".

Document Number 73-5 "Mixing Zones",
Document Number 73-6 Ohio Steel Group,

Comments on the Proposed Rulemaking.
Document Number 74-1 Submittal by

William L West of Republic Steel.
Document Number 74-2 "Regulation of the

Toxic Form of Cyanide in Receiving
Waters".

Document Number 74-3 "A Review of the
EPA Red Book: Quality Criteria for Water
for Cyanide". I

Document Number 75-1 Submittal by
Martin S. Seltzer of Porter, Wright, Morris,
and Arthur for PPG Industries,

Document Number 76-1 Submittal by
Edward A. Hayman of Squire, Sanders and
Dempsey for the Chase Bag Company.

Document Number 77-1 Submittal by
Michael B. LaGraff, Corporate
Environmental Consultant for the Siandard
Oil Company.

Document Number 77-2 "Assessment of the
Present and Projected Condition ofOtter
Creek".

DocumentNumber 77-3 "An Assessment of
Effects of the Thermal Discharge from
Toledo Oil Refinery on Otter Creek".

Document Number 77-4 "Benefit-Cost
Analysis of the Elimination of Thermal
Dischiarge from Toledo Oil Refinery to
Otter Creek".

Document Number 77-5 "An On-Site (in.
Situ) 48 Hour Bioassay of Five Stations
(Sites) in Otter Creek (Ohio) Using
Pimephales Promelas as Test Organisms".

Document Number 78-1 Submittal by L
Boehm of ARMCO Inc.

Document Number 78-2 Final Statement of
Armco Steel Corporation.

Document Number 78-3 "A Review of the
EPA Red Book: Quality Criteria for Water".

Document Number 79-1 Submittal by David
H. Miller of 1. L. Steel.

Document Number 79-2 "Comments
Regarding the Sections of Ammonia,
Cyanide, Oil, and Grease, ph, Phenols. ss,
and Zinc in the EPA Red Book".

Document Number 79-3 "Problems in the
Establishment of Water Quality Criteria".

Document Number 79-4 "Commdnts on
USEPA Quality Criteria for Water".

Document Number 79-5 "A Critique of the
Water Quality Criteria for Ammonia,
Cyanide, Iron, Phenol, and Total DissoWed
Solids".

Document Number 79-6 "Cyanide: An
Overview and an Analysis of the Literature
on Chemistry, Fate, Toxicity, and Detection
in Surface Waters".
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Document Number 79-7 Comments on
Proposed Rulemaking on Behalf of the
Packaging Corporation of America.

Document Number 80-1 Submittal by R. W.
Reeves of America Electric Power.

Document Number 80-2 Supplementary
Comments by AEC.

Document Number 80-3 Comments on
"Draft Water Quality Criteria and Support
Documents" by Utility Water Act Group.

Document Number 80-4 "Review of the
Mattice and Zittel Paper Site-Specific
Evaluation of Power Plant Chlorination".

Document Number 80-6 "Chlorine Toxicity
in Marine Ecosystems".

Document Number 80-6 "Chlorine Toxicity
in Freshwater Ecosystems".

Document Number 80-7 "Collaborative Test
Results for Clorine Analysis by
Amperometric Titration".

Document Number 81-1 Submittal by J. P.
White of Day. Ketterer Raley, Wright. and
Rybolt for the Timken Company.

Document Number 82-1 Submittal by L
Boehm of ARMCO Inc.

Document Number 83-1 Submittal by Fred J.
Lange Jr. of Fuller, Henry. Hodge, and
Snyder for Ohio Electric Utilities.

Document Number 84-1 Submittal by R. M.
Glover of Proctor and Gamble.

Document Number 85-1 Submittal by Ruth
E. Ferris, Clerk-Treasurer, Loudonville.
Ohio.

Document Number 86--1 Submittal by
Kenneth F. Richardson, Mayor. Upper
Sandusky. Ohio.

Document Number 87-1 Submittal by
Ronald R. Janke. Attorney for SCM
Corporation. for SCM Corporation.

Document Number 88-1 Submittal by
Ronald R. Janke, Attorney for Olin
Corporation. for Olin Corporation.

Document Number 89-1 Submittal by Bruce
Kranz of the North American Coal
Association.

Document Number 90-1 Submittal by
Russell E. Kross of the Mead Corporation.

Document Number 91-i Submittal by E. B.
Lqng, NOACA, Cleveland. Ohio.

Document Number 93-1 Submittal by
Staughton Lynd, Attorney Tristate
Conference. for the Northeast Ohio Legal
Services.

Document Number 94-1 Submittal by Leo
Weaver of ORSANCO.
Note.-This is a correction to 14-7.

Document Number 95-1 Submittal by R I.
Belock of the Austins Powder Company.

Document Number 96-1 Submittal by K J.
Burkett of the Goodyear Tire and Rubber
Company.

Document Number 97-1 Submittal by Henry
L Schulte Jr. of the Columbus and Southern
Ohio Electric Company.

Document Number 97-2 "The Effects of
Intermittent Chlorination on 10 Species of
Freshwater Fish".

Document Number 97-3 "Report on
Acceptable Levels of Chlorine Discharge at
the Conesville Generating Station".

Document Number 97-4, 'Toxicity of
Intermittent Chlorination to Bluegills
Lepomis Macrochirus: Interaction with
Temperature".

Document Number 97-5 "The Toxicity of
Chlorine to Freshwater Organisms Under
Varying Environmental Conditions".

Document Number 97-8 "The Effects or
Intermittent Chlorination on Rainbow
Trout and Yellow Perch".

Document Number 97-7 "The Effects of
Monochoramine on Selected Riverine
Fishes".

Document Number 98-1 Submittal by John
W. Edwards of the Ohio Mining and
Reclamation Association.

Document Number 99-1 Submittal by Daniel
E. Rogers of the Consolidated Coal
Company.

Document Number 100-1 Submittal by
George K. Johnson, Jr.. Staff Attorney fur
the Council of Wage and Price Stability.

Appendix B-Response to Comments

L General Comments

1. Comment: Several commenters
objected to EPA's use in this proceeding
of Quality Criteria for Water.

Response: EPA published Quality
Criteria for Water (QCW) in response to
the requirements of I 304(a) of the Clean
Water Act (33 U.S.C. 1314(a)). QCW is a
guidance document recommending
appropriate criteria to protect various
designated uses. EPA applied criteria
from QCW in the absence of better
information, but clearly allows
variations based on local circumstances
that justify different numerical
limitations equally protective of the
designated uses of the stream. However.
EPA believes that QCW represents the
synthesis of the best scientific
information available.

2. Comment: One commenter stated
that water quality standards change too
frequently, so that impending changes
become an excuse for noncompliance,

Response: States are required to
consider revision of water quality
standards at least each 3 years in
accordance with Section 303(c) of the
Act and 40 CFR 35.1550. However, it is
not necessarily true that major changes
will be needed each time. The periodic
revision of water quality standards may
be required to meet the goals of the
Clean Water Act which provide for the
protection and propagation of fish,
shellfish and wildlife and for recreation
in and on the water wherever
attainable.

3. Comment: Several comments were
re.eived which expressed the belief that
EPA was hurriedly forcing its own water
quality standards on Ohio, while not
allowing industries time to develop
economic data on the costs of the
standards,Response: The main elements of

EPA's action today is the establishment
of numerical criteria for certain use
classifications and the denial of the
"downgrading" of the use classification
for specific stream segments. Economic
impact data do not play a part in the
setting of numerical criteria to support

use designations; criteria are established
based upon scientific consideration of
acceptable pollutant levels which -will
allow a use to be attained. Economic
factors are, however, directly'relevant in
assessing the propriety of downgrading.
Such information was to be submitted
by the State at the time of its adoption
of revised standards. Opportunity was
also provided to the State and interested
persons to submit this information in
response to the proposed rulemadng.

4, Comment: A comment was received
which stated that Q-V should not be
applied to Lake Erie.

Response: The only issue concerning
Lake Erie addressed in this rulemaking.
is the definition of mixing zones. QCW
does not recommend numerical criteria
for mixing zones.

II. Comments on the Dissolved Oxygen
Criterion for Warmwater Habitat

The following summary of the 49
comments and the respective EPA
responses address the issue of the
minimum instantaneous dissolved
oxygen criterion for Warmwater
Habitat. Based on the analysis of these
comments, EPA is establishing a
criterion of a minimum instantaneous
concentration of 5 mg/I for dissolved
oxygen for Warmwater Habitat; and a
new Modified Warmwater Habitat use
designation which has the same criteria
as Ohio's Warmwater Habitat use
including a 5 mg/l instantaneous
dissolved oxygen minimum for 16 hours
of any 24 hour period and 4 mg/i for 8
hours of a 24 hour period. EPA remains
convinced that a minimum
instantaneous dissolved oxygen
criterion of 5 mg/l is necessary to
support a Warmwater Habitat which is
not D.O. limited. However, in deference
to the questions of environmental and
economic attainability raised by the
OEPA and others, EPA is assigning the
Modified Warmwater Habitat use
designation to most of the stream
segments designated for Warmwater
Habitat or Limited Warmwater Habitat
by the OEPA. These stream segments
must be upgraded to Warmwater
Habitat if additional studies by OEPA
show it to be economically and
environmentally attainable. The OEPA
is expected to perform the studies as a
part of the implementation of the annual
State-EPA Agreement.

1. Comment: Some commenters stated
that the dissolved oxygen criterion
adopted by the OEPA more accurately
reflects the natural dissolved oxygen
regime in Ohio rivers and streams than
does the EPA proposal.

Response: Evidence that adequately
demonstrates that the OEPA dissolved
oxygen criterion more accurately



79064 Federal Register / Vol. 45, No. 231 / Friday, November 28. 1980 / Rules and Regulations

reflects the natural D.O. regime in Ohio,
was not submitted. However, EPA is
establishing and applying a Modified
Warmwater Habitat use designation
which willaccommodate situations
where the natural dissolved oxygen
minimum is less than 5 mg/I and equal
to or greater than 4 mg/l.

2. Comment The OEPA stated that the
low flow periods occur during late
summer and early fall, not during the
spring when-spawning occurs.

Response: Evidence of the low flow
occurrences in relation to spawning of
fish in Ohio was not submitted to the
hearing record. Reported spawning
seasons for a number of fish species,
found in Ohio generally extend into
summer with some spawning lasting
until early fall.

3. Comment: The OEPA stated that
EPA approval of water quality
standards in other States providing less
than 5 mg/I minimum dissolved oxygen
concentration find the findings of the
EPA Advanced Wastewater Treatment
Task Force that compliance with
dissolved oxygen standards less than 5
mg/I provided significant water quality
benefits is reason to discredit the EPA
position on the 5 mg/l dissolved oxygen-
criterion.

Response: A 5 average/4 minimum
D.O. standard may provide significant
water quality benefits. However,
scientific evidence available indicates
that with D.O. concentrations below 5
mg/l, aquatic communities are more
greatly stressed, with the more sensitive
species and the more sensitive stages in
species' life cycles being significantly
affected.

EPA has recognized the differences in
species sensitivity related to D.O.
concentrations and has provided for a
range of warmwater habitat use
classifications. The temporary modified
Warmwater Habitat use classification
set forth in Ohio's standards will permit
the States to makera stream by stream
analysis to determine the appropriate
use classifications and accompanying
D.O. criteria.

There is no inconsistency between the
EPA approved water quality standards.
and the EPA AWT Task Force finding
that significant water quality benefits
can be provided at a D.O. level of less
than 5 mg/l.

Similarly, EPA has approved varying
disolved oxygen criteria in different
States. Even under the policy of
"presumptive applicability" QCW'
values were not imposed in all cases;
EPA policy provided for variation of the
values based on local conditions.
^4. Comment: Statements were given

quoting a variety of laboratory studies
that demonstrated no adverse effects at

dissolved oxygen concentrations below
the proposed criterion of an
instantaneous minimum of 5 mg/I.
' Response: Certain fish species or life

stages are less sensitive to reduced
dissolved oxygen than others.
Consequently, the fact that no effects
were observed with one species or life
stage (e.g., spawning is a very resistant
stage), does not mean that there are not
adverse effects observed with other
more sensitive species or life stages at
the same-pollutant concentrations.
Aquatic organisms are too variable in
their response to stress to expect all
species to respond similarly.

5. Comment: A number of personal
observations were reported on the
presence of game fish or well-balanced
fish communities in areas where
dissolved oxygen concentrations were
or had been below 5 mg/l.
. Response: Thorough field sJudies that
attempt to determine the presence or
absence of aquatic populations in
relation to pollution or other stress are
extremely difficult, costly, and time
consuming. Observations over short
time periods such as a few weeks or
periodically over a few months are
generally insufficient to demonstrate
any but the most gross cause and effect
relationships. For example, one cannot
determine from one observation of a fish
whether or not that individual's growth
has been inhibited by low dissolved
oxygen concentrations. The advantage
of laboratory studies is that the'
individuaFs are captive and can be
studied over a period of time. Even if'
there is good documentation of an
adverse effect existing in a section of a
river or stream, there is nq way to be
sure that the collected organisms were
not moving through that area from one
that was not stressed, such as a
tributary. A study, such as that by Ellis
(1937, 1944), conducted in a variety of
areas (982 locations) over a 5-year
period, is much more likely to result in
sound judgments about the quality of an
aquatic community than the short
studies characteristic of those cited by
the State of Ohio.Ellis (1937, 1944) as
well as Brinley (1944) in his two year
study of the Ohio River Basin, both
conclude that, below 5rag/l, the
conditions of fish are gradually
worsened.

6. Comment. The American Fisheries
Society review of the dissolved oxygen
criteria in QCW was cited as evidence
that the dissolved oxygen criterion in
QCW is deficient.

Response: The major concern of the
review committee of the American
Fisheries Society was that QCW did not
follow the iecommendations of
Doudoroff and Shumway (1970), Davis

(1975), and the Blue Book (NAS/NAE,
1973). The procedure in those
publications involved temperature or
seasonally dependent dissolved oxygen
criteria with different levels of
protection. This procedure is considered
unjustifiable and cumbersome in
practice by many fishery scientists and
regulatory managers. For example, the
International Joint Commission (11C) has
extensively analyzed this newer
procedure during the past two years In
relation to recommending a dissolved
oxygen criterion for the Great Lakes and
has concluded that its present' criterion,
6.0 mg/l, is still the best at this time. The
6.0 mg/i criterion is currently in the
Great Lakes Water Quality Agreement
of 1978 between the United States and
Canada.

7. Comment: A variety of comments
dealt with some laboratory studies that
documented adverse effects of dissolved
oxygen concentrations between 4.0 and
5.0 mg/l. These comments include those
prepared by the OEPA on October 2,
1979 (Dudley, et al.) and inserted Into
the record of this proceeding.

Response: These comments typically
address observations by the authors of
the laboratory studies. Typically such
studies result in a variety of
observations both negative (no effect
observed) and positive (adverse effects
on some biological function). If an effect
on one function is observed between 4'
and 5 mg/l, and another function is
unaffected, the latter observation cannot
cancel the observation of the adverse
effect. For example, Brungs (1979) cited
Siefert and Spoor (1974) as stating that
there was a reduction of 20 percent In
the survival of smallmouth bass
embryos and larvae at 4.4 mg/l where.
hatching occurred earlier than normal:
OEPA in Dudley et al. (1979, p. 7)
disagrees by adding that Siefert and
Spoor (1974) observed only a 0.5 percent
reduction in survival of the same species
in a second experiment with a mean
concentration 4.4 mg/l (range of 4.2 to
4.8 mg/1). However, both, experiments
show an order of magnitude population
reduction.

- It is important to note that many early
life stages require DO. levels above 5.0
mg/l, as evidenced here. This reinforces
EPA's position that minimum D.O. levels
of 5.0 mg/I are needed at low flow
conditions to support a warinwater
habitat. Maintaining a 5.0 mg/i D.O.
level during low flow conditions will
assure the occurrence of the higher D.O.
levels needed during the prime
spawning and early life stage periods.

In summary the proposed dissolved
oxygen criterion of a minimum
concentration of 5 mg/i is based on the
following major considerations: A
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a. Growth and feeding efficiency of
larval or juvenile fish of some species is
reduced at lower dissolved oxygen
concentrations, especially
concentrations below 5 mg/l when
temperatures are above 20"C.

b. Growth and survival of the larvae
of several fish species is reduced at
lower D.O. concentrations, especially
below 5 mg/l.

c. The extensive field studies of Ellis
and Brinley show that good quality
mixed warmwater fish populations.
including game fish, were most often
associated with water containing 5 mg/l
or more dissolved oxygen.

d. Stress from other sources,
particularly toxicants, high
temperatures, and disease, is aggravated
by low dissolved oxygen concentrations.

e. Laboratory studies are carried out
under controlled and usually pristine
conditions and optimum temperatures,
in whicb the test fish are not required to
compete for or capture food, are not
threatened by predation, and are not
subjected to other sources of stress.
Thus, the resulting data are often the
oxygen requirements of fish living in
very favorable conditions seldom
encountered in nature. Less favorable
conditions would require greater
dissolved oxygen concentrations to
maintain balanced and reproducing
biota.

In conclusion, a minimum criterion
below 5 mg/l would: (1) cause reduced
growth, survival, and reproductive
success, (2) cause possible population or
community shifts, and (3) provide
reduced protection to aquatic life from
the sublethal effects of lowered
dissolved oxygen concentrations.

IlL Comments on the Limited
Warmwater Habitat Use Classification

The OEPA adopted parameter and
time specific downgradings, under the
Limited Warmwater Habitat Use
Designation, for 111 stream segments of
which 50 were attributed to irretrieYable
acid mine drainage impacts. The OEPA
did not, however, provide adequate
segment specific downgrading
justifications as required by 40 CFR
35.1550(c)(3), with the submission of the
adopted Ohio Water Quality Standards
to the Regional Administrator. EPA is
herein temporarily applying the
Modified Warmwater Habitat Use
Designation to all but 17 warmwater
stream segments which have been given
the Warmwater Habitat Use
Designation. The OEPA must conduct
further studies to determine what use
designation should apply to each of the
stream segments including the III
before changes can be approved by
EPA.

All of the stream segments which the
OEPA downgraded to the Limited
Warmwater Habitat Use Designation
were attributed to one or more of the
three downgrading justifications
allowed by 40 CFR 351550(c)(3). These
downgradings were attributed to: (1)
natural background conditions, (2)
irretrievable man-induced conditions, or
(3) substantial and widespread adverse
economic and social impact due to the
imposition of effluent limitations more
stringent than the technology-based
requirements of Sections 301(b){2)(A)
and (B) of the Act.

One of the difficulties in examining
the hearing record was the tendency of
commenters to confuse and mix the
different bases for justification of
downgradings. Often. several different
bases for downgrading were cited for a
given stream segment with little or no
technical support. In the following
paragraphs, the nature of the comments
is placed in the context of the three
downgrading bases.
Natural Background Conditions

The most common natural conditions
cited by the OEPA justifying
downgrades are low stream slope and
low flow, Chapter 5.2.c.2(a) of the
Guidelines states:

"The basis for an exception should
have limited application. It should be
recognized that most water bodies have
some communities of fish. shellfish and
wildlife. However, examples of natural
background conditions which may
preclude the aquatic life use include
streams with leachate from natural
heavy metal deposits and streams with
natural ephemeral, intermittent or low
flow conditions."

General information, such as the
stream slope and low flow discharge
volume, was presented by the OEPA to
demonstrate the infeasiblity of attaining
Warmwater Habitat Use Designation
standards duting low flow. The
information does not include projections
of water quality conditions without
man-induced pollutants (e g-, natural
conditions), nor is any stream-specific
water quality data presented in many
cases. Therefore, the information
presented did not demonstrate that low
flow conditions mean that the streams
cannot attain Ohio's Warmwater
Habitat standards. Such a showing
would constitute a justification
attributable to natural background
conditions.

Other general information was
presented by the OEPA in the form of
equations and generalized graphs
relating stream slope to ultimate oxygen
demand in streams. However. such
generalizations cannot account for

stream specific variations influencing
the oxygen balance. Also, the OEPA
maintained that, on the basis of the
information presented. downgradings to
the limited Warmwater Habitat use
classification should be allowed
because of technical or economic
reasons. The OEPA did not indicate
what the economic impacts of increased
treatment or zero discharge would be for
the specific stream segments in
question.

Man-Induced Irretrievable Impacts

Several stream segment downgradings
were attributed to irreversible man-
induced conditions, especially combined
sewer overflows, agricultural non-point
pollution, dams and acid mine drainage
problems. Chapter 5.c.2(b) of the
Guidelines lists 3 primary situations
which may qualify a segment for
downgrading for reasons of irretrievable
impacts: (1) where the designated use
cannot be attained because of non-point
source pollution which cannot be abated
by Best Management Practices, (2)
where hydrological modification cannot
be removed or operated to restore the
use, and (3) where instream toxicants
due to man's past activities cannot be
removed over a 20 year planning period.

Combined sewer overflow (CSO)
impacts are subject to analysis and
corrective action through the municipal
construction grants program.
Information was not presented to show
that CSO impact corrective actions
would not attain the required D.O. limits
for Warmwater Habitat Use in specific
stream segments. In addition, no
information was presented to
demonstrate that the Warmwater
Habitat Use Designation cannot be
attained with the use of Best
Management Practices. While available
water quality data were presented for
acid-mine drainage streams, there were
no segment specific analyses of the
degree to which the streams are
affected. In some cases existing dams
were cited as an irretrievable reason for
the non-attainment of the Warmwater
Use Designation. However no specific
analysis was provided to support this
contention.

Many impacts upon a stream
segment's water quality may be judged
irretrievable because of the large cost of
correction and resulting economic
impact The costs of agricultural BMPs,
mine reclamation or remedying
hydrological alteration are in this
category. However, no segment specific
analysis was presented on the impacts
of such costs.

79065
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Substantial nd Widespread Economic
and Social Impacts

Comments pertaining to stream
segments for which standards
attainment might have substantial and
widespread economic and social impact,
were considered with respect to the
requirements of 40 CFR 35.1550(c)(3)(iii)
and Chapter 5-2.C.2c. of the Guidelines.
Under these requirements, the basic
conditions for downgrading
justifications are the existence of
substantial and widespread adverse
econqmic and social impacts as a result
of imposition of controls greater than
BAT-BCT/BPWTT to attain current
water quality standards for a stream
segment. Information relevant to such a
justification is considered adequate
when it indicates the environmental
results that reasonably can be expected
following the necessary expenditures.
The analysis must also show how the
additional pollution control
expenditures for a segment will affect
the econonjic and social conditions in
the area. The effects of such
expenditures can include: industrial
plant closures or curtailments that result
in employment losses either directly or
indirectly, financial difficulties for local
government, high sewage treatment user
charges, and other relevant measures of
adverse effects on area economic and
social conditions. This information
would be part of the use attainability
analysis required as part of the
justification evaluation.

For a complete justification,
alternative means of attaining water
quality standards on a segment such as
control of non-point sources, must also
be evaluated to determine their cost-
effectiveness relative to point source
controls. Information provided must be
supportable and verifiable and sources
must be documented.

As indicated, the impacts must be
both substantial and widespread to
justify a downgrading. The Guidelines
delineate substantial and widespread
effects by comparison to other economic
factors affecting an area's economy and
to national economic conditions and
fluctuations, which can be expected to
persist for periods longer than provided
for by adjustment payments such as
unemployment compensation. The
effects must be detectable in an area
appropridte for measurement, at.least as
large as a county or SMSA and, if
appropriate any larger areas such as
defined by the U.S. Department of
Commerce.

Overall, the economic information
provided in the hearing record is relative
to specific dischargers, stream segments,
larger areas, and the State. The

information provided for each.segment
Is inadequate in at least one of the
following ways:

1. Where cost'information is
presented for several dischargers on
affected segments:

(a) In many cases it cannotbe
determined whether these costs are for
the most cost-effective treatment
methods.

(b) Sources of cost information are
often not documented or verified and
methods of determining costs often are
not explained.
- (c) Cost information is provided as an
indicator of impacts, but the information
is not related to some other indicators of
area, social and economic conditions in
order to.discern impacts. Cost does not
in and of itself indicate impacts.

(d) Information on cost increases and
rates of increase need to be related to
baseline costs as well as to area
conditions.

2. Where impact information is.
provided, it is often very general and
non-specific.-The methods and data for
arriving at stated conclusions often are
not documented or explained.

3. Some verifiable well-documented
impact information is presented for
some individual dischargers, but not for
all dischargers on a segment. Cost and
impact information for all dischargers
on a segment should be submitted
before a downgrading can be justified.

4. Conversely, an average impact for a
multi-segment area or for the State does
not provide the segment specific impact
information necessary for a segment
downgrading justification. Segment
specific information is necessary.

5. Very little information was supplied
on the cost-effectiveness of alternative
means of meeting water quality

* standards. Notably lacking is cost
information on Best Management
'Practices on those segments with non-
point pollution problems.

More specifically submittals by the
Ohio Environmental Protection Agency
also provide several other general
factors to measure adverse economic
and social impact:

1. Unavailability or infeasibility of
technology is offered as a basis for
economic and social impacts. This
reason is presented for only one
segment (Tuscarawas River from
Pittsburgh Plate Glass to confluence
with Sandy Creek). In such a case, it is
*necessary to, verify the unavailability or
infeasibility of technology and to show
the impacts of a plant closing on the
area.

2. The existence of combined sewer
overflow problems along with other
segment problems is presented as a
basis for economic and social impacts

for twenty-five segments. Combined
sewer overflow problems are evident
where violation of standards results
from discharge bypasses. The existence
of combined sewer overflows, In and of
itself, does not constitute an evaluation
of the impacts of resolving these
problems. The most cost-effective means
of controlling sewer overflows must be
the basis for cost estimates used to
determine area impacts.

3. An indication of "significant far-
reaching social or economic Impact" is
shown for segments not affected by acid
mine drainage. The meaning of this
statement is not explained, No
information is supplied to support the
application of this statement to specific
segments.

4. Lack of Federal funding of
municipal sewage and treatment plants
is offered as a basis for showing
economic and social impact due to the
shift of the full cost burden to area
citizens. However, compliance deadline
extensions from the 1977 goals of the
Clean Water Act under Section 301(1)
may allow funding of municipal sewage.
treatment plants within legal time
frames. Many Ohio municipalities have
received an extension.

5. Data were submitted on the costs to
municipalities to achieve a minimum
dissolved oxygen criterion of 5 mg/l.
EPA is, however, establishing a
dissolved oxygen criteria of 5 mg/l only
on those segments which are currently
achieving that level. Additional cost
data will be developed before facilities
are subject to more stringent limitations
to meet a minimum D.O. Criterion of 5
mg/l.

IV. Comments on Seasonal Warmwater
Use Classifications

Eight comments on the Seasonal
Warmwater Habitat use designation
were received. They are addressed In
the following paragraphs.

1. Comment: The omission of
numericql standards for the Seasonal
Warmwater Habitat use designation
renders it impractical and cumbersome

* to apply.
Response: There was a

misunderstanding on the part of some
reviewers of the proposed rulemaking.
On page 39499 of the proposed rules It Is
stated that the criteria associated with
the Seasonal Warmwater Habitat use
were only omitted from printing, not
eliminated from the standards. They
were omitted due to the length of the
criteria and the formatting procedure
used in a proposed rulemaking. The
criteria associated with the Seasonal
Warmwater Habitat use were not
disapproved.
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2. Comment- Under the disapproved
Ohio water quality standards, a stream
segment must undergo a rigorous
biological examination to determine
whether it will receive a Seasonal
Warmwater Habitat use designation.
The disapproved Ohio water quality
standards are fully adequate to ensure
that only truly deserving segments are
given the Seasonal Warmwater Habitat
use designation.

Response: EPA understands that the
GEPA plans to justify the application of
the Seasonal Warmwater Habitat use.
However, it is necessary to be clear that
any downgrading must be justified by
the State and approved by the Regional
Administrator. The use of the Seasonal
Warmwater Habitat Classification must
be made clear, so that there will not be
any misunderstanding of the definition
when the standards are promulgated.

An examination of OEPA's
procedures for determining use
designations for low flow streams found
in the proposed Memorandum of
Understanding between Region V of
EPA and the OEPA (Hearing Record
Submittal 1-2), reveals that OEPA'a
interpretation of the applicability of the
Seasonal Warmwater use may be in
direct conflict with the seasonal aspect
of the definition. OEPA's procedures
state that determination of use
designations is based upon periods in
which aquatic communities inhabit a
segment and the suitability of a low flow
stream habitat to support balanced
communities of aquatic life on an annual
basis. It further states, in order for a low
flow stream to be classified as
Warmwater Habitat two basic
requirements need to be met: (1) there
must be a balanced assemblage of
aquatic organisms present, and (2) the
aquatic communities must be able to
inhabit the stream on an annual basis.
OEPA seems to define Seasonal
Warmwater Habitat as follows: Waters
not capable of supporting a balanced
assemblage of aquatic organisms on an
annual {all year basis, and which
therefore will not be required to attain
Warmwater Habitat uses at any time.
EPA maintains that this is contrary to
the intended seasonal use of the
classification and does not provide
adequate protection of biota.

V. Comments on Mixing Zones

1. Comment: Fifteen comments stated
that effluents do not conform to fixed
boundaries and therefore mixing zones
should be established on a case-by-case
basis. Ancillary to this was the comment
that there is no scientific basis for the
limits established and that knowledge of
local conditions is necessary for setting
mixing zone. It was concluded that since

OEPA Is more familiar with these
conditions, they are better able to set
limits on a case-by-case basis. These
comments appear to be related and will
be discussed together.

Response: The standardized geometric
mixing zone limitations adopted by
OEPA were previously approved by
EPA. and therefore are not subject to
change in these proceedings. EPA's
changes to the mixing zone rules allow
for case-by-case deviations from the
standard size definition, subject to prior
approval by Regional Administrator.

2. Comment.* The requirement that 100
percent of the mixing zone meet the 96
hour TLM was considered unreasonable
by eight commenters.

Response: EPA is uncertain as to the
technical basis of OEPA's requirement
that 90 percent of a mixing zone meet
the 96 hour LC50. It may be based on an
assumption that some dilution or
reduction in toxicity will take place in
the immediate vicinity of the discharge.
No data was presented to support the 90
percent requirement adopted by Ohio.
This limitation can be criticized just as
the size limitations. It is a regulatory
device with limited scientific
justification. which probably should be
set on a case-by-case basis depending
upon the nature of the contaminant.
However, there is a regulatory need for
certain absolute requirements. Meeting
the 96 hour LC50 throughout the mixing
zone, rather than 90 percent, is more
protective of aquatic resources and
more feasible to measure. As has been
pointed out in the public hearing record,
discharged effluents do not necessarily
conform to any fixed boundaries. Thus.
the 90 percent-10 percent areas will be
constantly changing and not susceptible
to measurement or enforcement. More
important, however, the OEPA
limitation may allow an area of
immediate toxicity to aquatic life that
enters the 10 percent area. Fish are often
attracted into these areas, particularly if
the discharge is somewhat warmer than
the receiving water-body. Such
conditions commonly exist in late fall,
winter and spring when river and lake
temperatures approach fMeezing and
effluent temperatures are usually
warmer. A classic example of this
problem occurs at power plants where
fish are attracted to the warm thermal
plume (often in the discharge structure
itself or immediately adjacent to it) and
the discharge is intermittently
chlorinated. These conditions can cause
and have caused fish kills. The OEPA 90
percent provision would allow this and
other similar situations to occur. The
EPA rule prevents this situation and is
easier to monitor and enforce, since a

sample can be taken at the point of
discharge rather than out in the river
itself. In addition it should be noted that
the International Joint Commission has
recommended that "concentrations of
toxic materials at any point in the
mixing zone where important species
are physically capable of residing
should not exceed the 24 to 96 hour
LC50." EPA's requirement is consistent
with that recommendation. Nothing in
the EPA proposal precludes the
consideration of diffusers or high
velocity areas where fish cannot reside.

3. Comment- Four commenters
objected to the bioconcentration clause
In the mixing zone language and stated
that it should be moved or deleted. Two
comments noted that test methods had
not been promulgated and no numbers
for bioaccumulation were given in the
Red Book. thus, EPA could not impose
such a requirement.

Response: One set of comments stated
that "the companies recognize that the
implications of bioaccumulating of
materials are serious".., then
recommends that the entire proposal be
deleted. EPA believes that the
bioaccumulation provision is an
extremely important part of the
standards, since it goes to the heart of
persistent substances and therefore
necessitates the requiremenL It is true
that there are no official testing methods
for measuring the tendency of
substances to bioaccumulate. However.
methods do exist for monitoring
bioaccumulation both in the waterbody
and in the laboratory. Specific guidance
as to methodology, selection of species,
number of species to be tested etc., need
not, in EPA's view, be provided in the
regulation. If such technical detail is
needed it can be provided in a guidance
manual after adoption of the regulation.

Some of the criteria numbers
proposed in the Red Book are based on
the potential for bioaccumulation of
certain substances, i.e., Aldrin/Dieldrin,
Chlordane. DDT. Heptachlor, etc. In
addition, the criteria rationale contain
information on bioaccumulation
potential

Finally, it should be noted that the
EPA language concerning
bloaccumulation is consistent with that
proposed by the IJC.

4. Comment: One comment noted that
"no provisions were included about
overlapping mixing zones and
cumulative or synergistic effects .

Response: Language concerning
overlapping mixing zones and
cumulative or synergistic effects has not
been included in the proposed standards
In an effort to simplify the regulations.
As long as the regulations concerning
toxicity and size are met, it is unlikely
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that overlapping mixing zones would
create a problem. In addition, the
information concerning synergistic
effects of chemicals is extremely limited.
As our knowledge of these effects
Increases, it may be necessary to
incorporate new language and
limitations into the mixing zone
requirements.

5. Comment: Five commenters felt that
EPA should not approve mixing zone
waivers. Some felt that EPA
involvement is needlessly duplicative,
costly and delaying and usurps State
authority.

Response: EPA has an obligation
under section 402 of the Act to review,
approve and, where necessary,
disapprove permits written by OEPA.
Any permit submitted with limitations
based upon a mixing zone waiver may
be similarly reviewed and approved or
disapproved. The wording in the water
quality standards does not change or
add anything new to this process. It
does not in any way usurp present State
authority. This process assures that all
applicable State and Federal regulations
are met.

6. Comment: Sixteen comments stated
that mixing zones in small streams (i.e.,
100-120 feet wide, with a 7010 low flow
of zero and an annual low flow of 2:--3
cfs) werb not possible and the entire
concept of mixing zones and zone of
passage must be modified for headwater
streams.

Response: Where effluent volumes are
high in relation to natural stream flow,
the concept of a mixing zone with the
size limitations proposed become very
constraining to the discharger. In some
cases, effluent quality may need to. be
equal to the water quality standards
limitations.
VI. Comments on Analytical Methods,
Sample Collection and Preservation

Comment. Four comments were
received on analytical methods; sample
collection and preservation contained in
the EPA proposal. The OEPA indicated
that Section 3745-1-03(A) of the OAC
does not include reference to 40 CFR
Part 136 for analytical methods, but,
3745-1-03(B), pertaining to sample
collection and preservation, should be
retained. A second commenter proposed
that 3745-1-03(B) should be retained
until a proper technical comparison can
be made between the adequacy of
procedures in 3745-1-03(B) and EPA
procedures. A third commenter stated
that 40 CFR Part 136 does not.prescribe
sampling collection and preservation
methods; nothing in 40 CFR Part 136
refers to its applicability for the "
measurements required to establish or'
determine compliance with water

quality standards; and, there is no basis
in law for EPA requiring the OEPA to
adopt.40 CFR Part 136. A fourth
commenter stated that several of the
Lake Erie Water Quality Standards for
chemical compounds are so low as to
require analysis of concentrations at
and below analytical detection levels.

Response: 40 CFR Part 136 was
included in the water quality standards
adopted by the OEPA as Section 3745-
1-03(A), and is being retained by
USEPA. Section 3745-1-03(B) included
by the OEPA makes reference to two
publications for sample collection and
sample preservation prepared by the
OEPA and Ohio Department of Health,
respectively. There are some
inconsistencies between thesedocuments, and procedures
recommended in 40 CFR Part '136 and
the documents referenced therein. These
inconsistencies pertain to sample
holding times and preservation. To the
extent that procedures and practices in
these manuals are inconsistent with
-those in 40 CFR Part 136 (and documents
referenced therein), they are superseded
to insure compatibility between NPDES
permit data and ambient water quality
data. (Analytical methodology
requirements for NPDES permits is
established in 40 CFR 122.53(d)(7)).

Footnote 1 of Table 1 of 40 CFR Part
136 includes direct reference to
"Methods for Chemical Analysis of
Water and Wastes, 1974" USEPA, Table
2, pp. viii-xii. This referenced material
deals directly with samplin& and
preservation of samples prior to
analysis. Hence, 40 CFR Part 136 does
reference sample collection and
preservation methods. While 40 CFR
Part 136 does not explicitly refer to the
establishment of or the compliance
determination with water quality
standards, it would be poor practice to
employ different testprocedures for
such directly related items as NPDES
permit effluent limitations and water
quality standards. NPDES permit limits
and water quality standards are also
related through the wasteload allocation
process. Hence, the adoption of different
procedures.for NPDES and water quality
standards purposes, as suggested by one
commenter, makes little sense.

The comment regarding analytical
detection levels and Lake Erie Water
Quality Standards, did not cite specific
chemicals or detection levels. Hence, a
specific response cannot be made. In
gendial, the concentrations for Lake Erie
Water Quality Standards are
determinable with methods contained in
40 CFR Part 136.
[FR Doc. 80-7208Fied 11-26-80 8:45 am]
BILUNG CODE 6560-29M

40 CFR Part 180
[PP OE2292/R288; PH-FRL 1684-1]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals In
or on Raw Agricultural Commodities;
Thlabendazole on Carrots

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the fungicide
thiabendazole'[2-(4-
thiazolyl)benzimidazole] on carrots at 10
parts per million (ppm). This regulation
was requested by the Interregional
Project No. 4 (IR-4). This regulation
establishes the Inaxium permissible
level for residues of the subject
fungicide on carrots.
EFFECTIVE DATE: Effective on November
28, 1980.
ADDRESS: Written objections may be
filed with the Hearing Clerk,
Environmental Protection Agency, Rm,
3708 (A-110), 401 M St., SW.,
Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT:
Clinton Fletcher, Registration Division'
fTS-767), Office of Pesticide Programs,
Environmental Protection Agency, Rm.
E-124, 401 M St., SW., Washington, D.C.
20460, (202-.426-0223).
SUPPLEMENTARY INFORMATION: EPA
issued a notice that was published In the
Federal Register of September 26, 1060
(45 FR 63889) that the Interregional
Research Project No. 4 (IR-4), New
Jersey Agricultural Experiment Station,
PO Box 231, Rutgers University, New
Brunswick, NJ 08903, had submitted
pesticide petition number OE2292 to
EPA on behalf of the IR-4 Technical
Committee and the Agricultural
Experiment Station of Michigan.

This petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act establish a tolerance for
residues of the fungicide thiabendazole
[2-(4-thiazolyl)benzimidazole] in or on
the raw agricultural commodity carrots
at 10 ppm.

The data submitted In the petition and
all other relevant material have been
evaluated. The pesticide is considered
useful for the purpose for which the
tolerance is sought. It is concluded that
the tolerance will protect the public
'health. Therefore, 40 CFR Part 180 Is
amended as set forth below.

Any person adversely affected by this
regulation may, on or before December
29, 1980, file written objections with the
Hearing Clerk, EPA, Rm. M-3708 (A-
110], 401 M St., SW., Washington, D.C.
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20460. Such objections should be
submitted in quintuplicate and specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing. If a hearing is granted. the
objections must be supported by
grounds legally sufficient to justify the
relief sought.

Note--Under Executive Order 12044. EPA
is required to judge whether a regulation is
"signclan" and therefore subject to Qe

procedural requirements of the Order or
whether it may follow other specialized
develppment procedures. EPA labels these
other regulations "specialized.' This
regulation has been reviewed, and it has
been determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

Effective date: November 28,1980.

(Sec. 408(e). 6 Stat 514 (21 Us.C. 345ale)))
Dated.: November 20, 1980

Edwin L Joasm..
Deputy Assistant Administrator for Pes icide
Progrnu

Therefore, Subpart C of 40 CFR Part
180 is amended by alphabetically
inserting the raw agricultural commodity
.carrots" in the table under I 180.242 to
read as follows:

§ 180.242 Thlabendazole; tolerance for
residues.

commodas PK

caL0xots p 10

[FR Doc. S-a' Flied M4-2B-0 MS am]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Public Land Order 5759

[CA-5771]

California; Partial Revocation of Public
Land Order No. 281, as Amended, by
Public Land Order No. 2312

Correction

In FR Doc. 80-29858 appearing at page
63851 in the issue for Friday, September
26,190, make the following correction:

On page 83851, in the last column, the
next to the last line should end with a
comma.

O LO CODS 16--M

43 CFR Public Land Order 5776

[AA-13281]

Alaska; Revocation of Public Land
Order No. 850, Modification of Public
Land Order Nos. 5186 and 5187; and
Classification of Land for Conveyance
to Cook Inlet Region, Inc.

AGECY:. Bureau of Land Management.
Interior.
ACTION: Public Land Order.

suMmrY: This order revokes Public
Land Order No. 850 and classifies the
lands for conveyance to Cook Inlet
Region, Inc., under the Alaska Native
Claims Settlement Act.
EFFECTIVE DATE: November 8 1980.

FOR FURTHER INPORMTION CONTACT:.
Beau McClure (202) 343-0511, or
Robert D. Arnold (907) 271-5771, Bureau

of Land Management. 701 C Street,
Box 13, Anchorage, Alaska 99513.
The lands in Paragraph I of this order

were withdrawn by Public Land Order
No. 850 of July 1, 1952, for use by the
Department of the Army in connection
with the Alaska Communication System.
On March 15.1972, the lands were
further withdrawn by Public Land Order
Nos. 5186 and 5187 for study and review
to determine the proper classification
under Section 17(d)(1) of the Alaska
Native Claims Settlement Act (ANCSA).

On June 8,1977, the Department of the
Army filed a notice of intention to
relinquish these lands known as Lot 3,
Block 3, Federal Addition to Seward
Townsite, in Seward. Alaska. containing
.18 acre.

By virtue of the authority vested in the
Secretary of the Interior, by Section
17(d)(1) of the ANCSA. 85 Stat. 688.708.
and pursuant to Section 204(a) of the
Federal Land Policy and Management
Act of 197, 90 StaL 2751; 43 U.S.C. 1714,
it is ordered as follows:

1. Public Land Order No. 850 of July 1,
1952, is hereby revoked, and the
following described lands are hereby
classified as suitable for conveyance to
Cook Inlet Region, Inc., in accordance
with paragraph I.C. (2) of the 'Terms
and Conditions for Land Consolidation
and Management in the Cook Inlet
Area," as clarified August 31.1976. and
Section 12(b)(6) of the Act of January 2.
1976, 89 Stat. 1151:

Seward Meridian, Alaka
T, 1 S, R. 1W.,

Lot 3 Block 3, Federal Addition to Seward
Townsite.

Containing .18 acre.

2. Public Land Order Nos. 5186 and
5187 are hereby modified to delete the
lands described in paragraph 1 which
are now considered withdrawn for the
purpose of Section 2 of the Act of
January 2, 1976, and classified for the
purpose of conveyance to Cook Inlet
Region, Inc.. as part of its entitlement
under the ANCSA.

3. Subject to valid existing rights, the
lands described in paragraph 1 are
hereby withdrawn from all forms of
appropriation under the public land
raws, including selections by the State
of Alaska under the Alaska Statehood
Act. 72 Stat. 339. and from location and
entry under the mining laws, 30 U.S.C.
Ch. 2. and from leasing under the
Mineral Leasing 'ct of February 25,
1920. as amended, 30 US.C. 181-287, but
not from selection by Cook Inlet Region,
Inc., in accordance with paragraph
LC.(Z)(e) of the "Terms and Conditions
for Land Consolidation and
Management in the Cook Inlet Area," as
clarified August 31, 1976, and Section
12(b)(6) of the Act of January 2.1976.89
Stat. 1151.

4. Prior to any conveyance of the
lands described in paragraph 1, the
lands shall be subject to administration
by the Secretary of the Interior under
applicable laws and regulations, and his
authority to make contracts and to grant
leases, permits, rights-of-way, or
easements shall not be impaired by this
order. Applications for leases under the
Mineral Leasing Act as amended (30
U.S.C. 181-287), will be rejected until
this order is modified or the lands are
appropriately classified to permit
mineral leasing.
November 21.1980.
Guy R. Martin,
Assistant Secretary of the Intefor.
(FR O-. 8o-rM Flkd tl-2f-ID &t4S aml

NULM4 CODE 431-U-M

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 9

[Docket No. FEMA Gen. 9-Al

Floodplain Management and
Protection of Wetlands

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION. Notice of intent not to enforce
certain regulation concerning denial of
flood insurance coverage.
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SUMMARY: Pursuant to Pub. L. 96-369,
the Federal Emergency Management
Agency is temporarily suspending
enforcement of 44 CFR 9.9(e)(6) and
9.11(e)(4) which concerns the denial of a
new or renewed policy of flood
insurance to in certain situations.
EFFECTIVE DATE: November 28, 1980.

FOR FURTHER INFORMATION CONTACT.
John Scheibel, Assistant to the General
Counsel for Environmental Quality and
Hazard Mitigation, Federal Emergency
Management Agency, Washington, DC
20472; telephone (202) 634-1990.
SUPPLEMENTARY INFORMATION:
On September 9, 1980, FEMA issued 44
CFR Part 9, Floodplain Management and
Protection of Wetlands (Federal
Register, Vol. 45, pp. 59520-59538).
Included in the regulations are two
provisions which deny the availability
of flood insurance under certain
circumstances. Section 9.9(e)(6) states
that in any case in which the Regional
Director of FEMA has selected the "no
action" option for a structure in a,
floodplain or wetland, the Federal
Insurance Administration FIA] may not
provide a new or renewed contract of
flood insurance for that structure.
Section 9.11(e)(4] provides that where
the Regional Director has been
precluded from providing assistance for
a new or substantially improved-
structure in a floodway, FIA may not
provide a new or renewed policy of
flood insurance for that structure.

Prior to the issuance of the rule on
September 9, FEMA issued an interim
rule which covered floodplain
management, and measures to

discourage certain development in
coastal high hazard areas.. This interim
rule did not expressly deal with denial
of flood insurance covrage as specified
in the aforementioned regulation.

Subsequent to the issuance of this
final rule, Congress enacted Pub. L. 96-
369, which governs dppropriations
pending final adoption of the
Appropriation Acts. This Act, by virtue
of adoption tempbrarily of certain of the
provisions of appropriation bills denies
FEMA any funding to implement
§ § 9.9(e)(6) and 9.11(e](4) until FEMA
has obtained notice and comment and,
in no event, prior to January 31, 1981,)

Pursuant to this, FEMA elsewhere in
the Federal Register (see Table of
Contents) of this date is republishing
and requesting public comment. Pending
receipf of this public comment and
consideration of any change, and until
January 31, 1981 at a minimum, FEMA
does not intend to enforce 44 CFR
9.9(e](6) and 9.11(e)(4).

Dated: November 18,1980.
John W. Macy, Jr.,
Director.
[FR Doc. 8o-36s73 Fled 11-2,--80;. .45 am]

BILLING CODE 6?bI-01-M

44 CFR Part 67

[Docket No. FEMA-6818]

National Flood Insurance Program;
.Final Flood Elevation Determinations;
Correction

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Final rule; 'coriection.

SUMMARY: This document corrects a
Notice of Final Determinations of base
(100-year) flood elevations for selected
locations in the City of Muskegon
Heights, Muskegon County, Michigan,
previously published at 45 FR 62030 on
September 22, 1980.
EFFECTIVE DATE: November 28, 1080.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G: Chappell, National Flood
Insurance Program, (202) 426-1460 or
Toll Free Line (800) 424-8872 (In Alaska
and Hawaii call Toll Free Line (800) 424-
9080), Federal Emergency Management
Agency, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the correction to thedNotice of
Final Determinations of btse (la0-year)
flood elevations for selected locations in
the City of Muskegon Heights,
Muskegon County, Michigan previously
published at 45 FR 62830 on September
22,1980, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), 87 Stat. 980, which
'added 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S.C. 4001-
4128, and 44 CFR 67).

Under the Source of Flooding of Little
Black Creek, the elevation 582 feet
which corresponds to the location
described as, "Mouth at Mona Lake,"
has been changed. The elevation should
be 584 feet.

The Source of Flooding of Mona Lake
should be added. The location described
as, "Along corporate limits," with a
corresponding elevation of 584 feet Is
the only entry. The listing appears
correctly as follows:

#Depth In
feat above

State City/town/county Source of flooding Location ground,
*Eloeation

In feet
(NGVD)

Michigan ................. . (C), Muskegon Heights, Little Black Creek. .... Mouth at Mona Lake ....................................... . '584
Muskegon County. Mona LakeAlong corporate limits ............................................................. . .. s4

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance
Administrator)

Issued: November 4, 1980.
Gloria M. Jimenez,
Federal Insuranch Administrator.

[FR Dec. 37051 Filed 11-26-0. 8:45 am]
BILLING CODE 6718-03-M
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44 CFR Part 76

[Docket No. FEMA-FiA-76]

The State Assistance Program for the
National Flood Insuranoe Program

AGENCY: Federal Insurance
Administration. Federal Emergency
Management Agency.
ACTION: Final rule.

sufmARY?.his final rule sets forth a
description of the State Assistance
Program for the National Flood
Insurance Program (NFIP). The State
Assistance Program is designed to
promote an intergovernmental flood
hazard mitigation partnership by
providing States with the opportunity to
strengthen their role in NFIP flood
hazard mitigation activities. This final
rule defines the objectives and elements
of the program, the funding approach.
apportionment formula, application
evaluation criteria, eligible applicants
and administrative procedures.
DATe Effective date, November 28,1980.
FOR FURTHER INFORMATON CONTACT.
Mr. Richard W. Krinm, Federal
Insurance Administration, Washington.
D.C. 20410 (202) 755-558t
SUPPLEMETARY ImFORMATIOr: On May
19,1980, the interim rule governing
implementation of the State Assistance
Program for the National Flood
Insurance Program was published at 45
FR 32687 and request for comment was
made.

Three comments in response to the
interim rule were received by the
Federal Emergency Management
Agency (FEMA). One comment strongly
endorsed the State Assistance Program.
The two remaining comments addressed
the concern that sub-state jurisdictions
should be allowed to participate directly
as applicants in the State Assistance
Program. Specifically, one of the
commentators requested that sub-state
jurisdictions be allowed to participate
directly if a State should decline to
participate in the Program. After
carefully considering these comments,
FEMA has determined, for the reasons
stated below, that the best interests of
the Program and its constitutents would
not be advanced by amending § 76.3
Eligible Applicants. In addition, FEMA
has determined that the specific
concerns addressed by the
commentators may be considered and
could be accommodated without a rule
change.

The purpose of the State Assistance
Program for the NFIP is to encourage the
development and expansion of State
capability in addressing NFIP and flood
hazard mitigation issues.

Constitutionally, the power and right to
regulate land use lies with the States.
Therefore, the responsibilities for
adequately regulating flood-prone areas
to mitigate flood losses rests with the
State and its political subdivisions. An
inherent part of the State's
responsibility is to assure coordination
of Federal. State and local flood hazard
mitigation efforts. In addition, the State
is responsible for providing its local
governments with assistance in
developing adequate measures to
regulate flood-prone areas. Part of the
mitigation mission of FEMA is to
encourage States to develop the kinds of
expertise needed to meet their
responsibilities.

The State Assistance Program has
been designed to focus on each State as
the primary coordinating body for NFIP
flood hazard mitigation activities. This
approach takes into account that there
are other providers of flood hazard
mitigation services within a State. The
Program's structure, however, is
designed to assure that one coordinating
body, the State Coordinating Agency
acting on behalf of the governor to
coordinate NFIP activities, is
responsible for adequately addressing
the needs of the State and its
communities, for maximizing the use of
existing and new flood hazard
mitigation services and for preventing
duplication of effort within the State.

States are specifically designated as
the eligible recipients of State
Assistance Program funds. Each State is
responsible for developing an
application which adequately addresses
the needs of the State and its
communities and which is consistent
with the guidelines for the State
Assistance Program. All States are
encouraged to participate regardless of
their present level of involvement in the
NFIP and flood hazard mitigation.
Because States are the designated
recipients of State Assistance PrOgram
funds, sub-state jurisdictions and local
governments have a responsibility to
apprise the State of their needs and
concerns so that the State may best
address these needs in its flood hazard
mitigation program.

The State Assistance Program has
been developed to aid in fulfilling the
mitigation mission of FEMA. FEMA was
formed to focus the Federal hazard
mitigation effort in one agency. A high
priority within FEMA is flood hazard
mitigation. The Federal Insurance
Administration FIA) has the
responsibility within FEMA for
identifying the Nation's flood plains and
encouraging State and local
governments to adopt flood hazard

mitigation measure; in order to reduce
flood hazards, to prevent losses of life
and property, and to reduce the
spiralling costs associated with flood
damage. Part of this responsibility
involves promoting a working
understanding of the objectives of the
National Flood Insurance Program
(NFIP) and the concepts and methods of
flood hazard mitigation. To address this
responsibility, FEMA provides general
and technical assistance to communities
intended to increase capabilities in
implementing and administering flood
hazard mitigation programs under the
NFIP. To continue these efforts in the
face of the increasing number of
communities participating in the NFIP's
Regular Program, intensified assistance
demands must be met.

States are in a key position to support
NWP activities and to assist FEMA in
addressing intensified assistance
demands. The National Flood Insurance
Program's Rules and Regulations (44
CFR Part 59, et seq.) outline functions
which States may undertake to increase
State and local flood hazard mitigation
capabilities. Section 60.25 groups these
functions into three broad areas:
development of a planning and
legislative framework for local flood
plain management; coordination of
Federal. State and local aspects of the
Program; and. provision of general and
technical assistance to local ofcials.

FEMA recognizes that State capacity
to deal effectively with these areas and
to shape meaningful intergovernmental
cooperation is essential to the ultimate
success of the NFIP. In order to be
responsive to the needs of these States
and their local communities, the FIA has
developed the State Assistance Program
to encourage a Federal/State
partnership to achieve the NFEP's
ultimate objectives of reducing loss of
life and property due to flooding.

FEMA has determined that State
Assistance Program applications are
subject to State and area-wide
clearinghouses review pursuant to
procedures in Part L Attachment A of
OMB Circular No. A-95 (Revised].

FEMA has determined that an
environmental impact statement is not
needed for this program. A copy of the
finding of no significant impact is
available for inspection at the above
address.

This rule is in consonance with the
President's Memorandum of November
16, 1979, and does not impose an
unnecessary burden on the small
business sector.

Accordingly, the interim rule
published at 45 FR 32687 hereby
becomes final Part 76 of Title 44,
Chapter 1, Subchapter B, Code of
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Federal Regulations. The final Part 76 is
published in its entirety with minor
modifications as follows:

PART 76-STATE ASSISTANCE
PROGRAM FOR THE NATIONAL
FLOOD INSURANCE PROGRAM

Sec.
76.1 Purpose.
76.2 Description of program.
76.3 Eligible applicants.
76.4 Administrative procedures.
76.5 General provision for cooperative

agreement.
76.6 Ineligible tasks.

Authority: The National Flood Insurance
Act of 1968 and the Flood Disaster Protection
Act 1973, 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978,43 FR
41943; Executive Order 12127, effectiveApril
1, 1979, 44 FR119367.

§ 76.1 Purpose.
(a) The State Assistance Program is

designed to promote an
intergovernmental flood hazard
mitigation partnership by providing
States with the opportunity to
strengthen their role in NFIP flood
hazard mitigation activities. The
Program will provide individual States
an opportunity to complement NFIP
activities by developing, implementing,
and evaluating approaches to
accomplish NFIP objectives through
State programs. It is intended that each
State undertake activities 6onsistent
with its demonstrated capability in NFIP
and flood hazard mitigation activities.
The Program is designed to increase
existing State capabilities as well as
develop new ones. In turn, States will
assist in increasing their communities'
capabilities to develop, implement, and
administer flood hazard mitigation
measures.

(b) Adequate State participation in
NFIP coordination and flood hazard
mitigation activities is one of the best
means available to ensure that the NFIP
is effectively implemented at the local
level. As more communities are
converted to the Regular Program,
greater demands are placed on States to
assist.their local communities in meeting
NFIP requirements. Increased State *
involvement is necessary to help ensure
the proper implementation and
administration of NFIP flood plain
management standards at the local
level. Through the State Assistance
Program, FEMA, in concert with
individual States, will be able to provide
quality community assistance.

§ 76.2 bescriptlon of Program.
The State Assistance Program is

designed for all States Which submit
acceptable applications regardless of
their present level of involvement or

'degree of expertise in NFIP and flood
hazard mitigation activities. It is
structured to recognize the fact that
States have individual needs and
different levels of sophistication in
dealing with the NFIP. Thus, the State
Assistance Program allows each State
the flexibility necessary to develop its
application to accommodate the unique
characteristics of the State and its
communities, and allows each State to
undertake an appropriate level of effort.

(a) Program Elements. The State
Assistance Program has been designed
around three Program Elements:
Assessment, General Assistance and
Public Information, and Community
Services; each encompassing its own
general objective. Each objective for the
State's project (the "Project Objective")
chosen by the State shall be derived
from one of the three general objectives
defined under the Program Elements.
The State shall then choose tasks that
meet its chosen Project Objectives. The
Program Elements are structured in
order of increased levels of capability
needed to accomplish their tasks.
Assessment tasks demand the least
capability; Community Services tasks
demand the most capability. The State
shall choose objectives and'tasks from
the Program Elements that are
consistent with its demonstrated
capability and develop a project
designed to provide a foundation upon
which to progress towards Program
Elements requiring higher capabilities.
Accomplishing thle objectives of the
Program Elenfents requiring less
capability is a prerequisite for choosing
elements requiring higher capability. A
State's project may contain a mix of
tasks chosen from among the different
elements, provided the State "qualifies"
for each element. In delineating a
project, States shall choose Project
Objective6 and corresponding tasks that
are derived from the following Program
Elements:

(1] Assessment. The general objective
of the Assessment element is to provide
a State with the opportunity to examine
and evaluate current State and local
NFIP and flood hazard mitigation
activities. A plan designed to expand
the State's role in NFIP coordination and
flood hazard mitigation-activities will
result. Its implementation will become
the basis for future State Assistance
Program funding. Generally, this
element is designed for States which
have not developed a formal State-wide
hazard mitigation program and have
been minimally involved in NFIP
'activities. /

(2) GeneralAssistance and Public,
Information:The general objective of

the General Assistance and Public
Information element Is to provide a
State with the opportunity to develop a
Statewide information base and
coordination network. Under this
element States will promote an
increased understanding of the NFIP
and its concepts and provisions, develop
information dissemination and retrieval
systems, and create approaches to
maximize the coordinated use of Federal
and State resources for flood hazard
mitigation.

(3) Community Services. The general
objective of the Community Services
element is to provide States with an
opportunity to work closely with local
government officials in the mechanics of
implementing and administering flood
hazard mitigation programs. The tasks
are designed for States which have
already demonstrated a leadership role,
through strong State flood hazard
mitigation laws, programs, and polilies.

(b] Funding Approach. Each State will
be provide a target funding figure which
is-based on an objective formula. Each
State will then develop an application
using the target figure to guide the scope
of work. Both the scope of work and the
funding figure provided to FEMA will be
subject to negotiation. To be funded,
each application must provide for new
or substantially expanded activities.
The State Assistance Program is not
intended to provide funds for on-goin$
state activities in related areas of
planning or technical assistance.
Furthermore, any subcontracting must
be justified as to how It meets the
objectives of the Program,

(1) Apportionment Formula. Each
State will be targeted for an amount of
assistance funds determined by an
objective formula. An apportionment
formula has been developed to
guarantee a fair share of the Program's
funds to each State interested in
assistance. The formula weighs data for
each State reflecting themagnitude of

-lives at risk to flood hazards, the extent
of flood hazard within communities,
development pressures and historical
flood damage.

(2) Formula Factors. The four factors
used to derive a percentage of the total
State Assistance Program's fiscal year
funds for each State include: Population
in Special Flood Hazard Areas, Number
.of Communities Participating in the
Regular Program of the National Flood
Insurance Program; Total Increase in
Households from Census Bureau Data:
and, Flood Damages by National Flood
Insurance Program Flood Insurance
Claims. The first factor, Population In
Special Flood Hazard Areas, reflects the
magnitude of lives at risk in flood
hazard areas in each State. The second
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factor, Number of Communities
Participating in the Regular Program,
relates to priorities established by
FEMA Regional Offices for flood hazard
mapping purposes. Study priorities
generally are based on the severity of
flooding and damage potential in each
community. The third factor, Total
Increase in Households, indicates which
States are experiencing increasing
development pressures which may
increase flood risks. The fourth factor,
Flood Damage by National Flood
Insurance Program Flood Insurance
Claims, weighs the relative historical
flood damage sustained by each States.
All factors are weighted equally.

(c) Application Evaluation Criteria.
All State applications will be evaluated
as to how well they meet the following
critera:

(1) Objectives expressed-specific
and clearly stated objectives which
relate to the national objectives of the
State Assistance Program;

(2) Needs-explanation and
understanding of the needs to be
addressed by the tasks;

(3) Tasks defined-clear and cogent
definitions of the tasks to be
undertaken;

(4) Implementation-description of
how these tasks will be accomplished,
the approaches used to achieve the
objectives, and the results, products and
benefits expected to be derived from
each task;

(5) Coordination-explanation of a
plan of coordination with FEMA
programs and offices, other federal
agencies and other state agencies and
programs;

(6) Capacity-demonstration of an
acceptable level of performance in
dealing with the NFIP to undertake more
sophisticated tasks covered in the
General Assistance and Public
Information and Community Services
elements.

(7) Sustainability--demonstration of
the extent to which a state will be able
to integrate NFIP standards into the
overall framework of state and
community planning and development
activities to achieve maximum
sustainability.

(8) Consistency-with FEMA
programs and policies, particularly the
NFIP.

(9) State Evaluation component-
definition of an evaluation system for
the State's project which includes:

(i) Clearly stated objectives.
(ii) Tasks to be undertaken.
(iii) Performance indicators

(quantifiable expressions of the project
objectives).

(iv) Performance standards (desired
level of achievement for a performance
indicator.

(v) Data sources (base from which
information about performance
indicators can be obtained).

(vi) Narrative comments addressing
what other impacts the project had,
problems encountered, the overall
success of the project, etc.

(10) Organizational Qualifications-
current and previous experience in
related projects of comparable scope,
preferably demonstrated knowledge In
dealing with the NFIP.

(11) Project Management and
Workplan-demonstration of an
appropriate project management and
work plan.

(d) Supplemental Pmects.-1)
General. Each State's application for the
target amount of funding may contain a
supplement proposing innovative tasks
involving an additional level of effort
than that proposed in the principal
application and requesting an additional
level of funding. The task(s) proposed in
the supplemental application must be
related in scope to the effort proposed in
the principal application. An innovative
task may take any of several forms. It
may be a product, process, an
organizational arrangement or
technique. Each innovative task should
encompass a concept that is untried,
unique, and/or advances the state of the
art of flood hazard mitigation. Proposed
tasks which have been undertaken
before or are in use at the present may
be considered for demonstration if the
application Identifies and addresses the
question of the special nature or
circumstances surrounding the proposed
task which would warrant its
consideration for funding as a
supplemental project.

(2) Application Procedure. Requests
for funding of supplemental tasks must
be identified separately as an addendum
to the principal application for the target
amount of funding. The supplemental
application must be submitted
concurrently with the principal
application. In addition, the
supplemental application must include
the items required in 76.4(c)(3) iii-viii,
discussed below, which constitutes the
documentation for the supplemental
request. The supplemental application
will be evaluated separately from the
principal application. All requests for
supplemental funding of tasks will be
presented to the Federal Insurance
Administrator at one time so that
priorities may be weighed and funds
may best be distributed.

(3) Review Criteria. Each task
proposed for supplemental funding must

be justified speciLically as to how it
meets the followin'g criteria:

(I) The unique capabilities, related
experiences, facilities or techniques and
the commitment which the applicant
possesses and offers for achieving the
objectives of the task.

(ii) The extent to which the identified
problem Is common to a substantial
number of States and the proposed
approach can be adopted and replicated
in a number of other States.

(iii) The overall technical merit of the
proposed tasks including the specific
impacts of the innovation.

(iv) The availability of supplemental
funds for innovative tasks in light of
competing needs.

176.3 ElIgibWe applicants.

Each State, the District of Columbia,
Puerto Rico, the Virgin Islands and
Guam are eligible to participate in the
State Assistance Program. The Governor
of each State and representative of the
District of Columbia, Puerto Rico, the
Virgin Islands and Guam have been
requested by letter to designate a lead
agency to coordinate projects under the
State Assistance Program and to receive
a Request for Application for the State
Assistance Program. The designated
lead agency will be considered the State
Coordinating Agency for purposes of the
National Flood Insurance Program.

176.4 Administrative procedure.
(a) Size of award. The amount of each

award will be determined by the
objective apportionment formula set
forth in 76.2(b) above. Each applicant
should, therefore, submit an application
within the range of its target amount
derived from the apportionment formula
which will be provided to each
applicant in the Request for Application
letter.

(b) Project period. The typical project
period will be twelve months.

(c) Submission procedures. Each
applicant shall comply with the
following submission procedures:

(1) Issuance of Request for
Application. Each designated State
agency will receive a Request for
Application package from the State's
respective Federal Emergency
Management Agency Regional Director.

(2) How to submit. Each State shall
submit the original application and three
copies to its respective Federal
Emergency Management Agency
Regional Office.

(3) Application package. The
application package for the State
Assistance Program shall consist of the
following:
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(i) A letter of transmittal signed by the
chief executive officer of the State or the
designated State agency.-

(ii) A copy of the Agreement Articles
for Cooperative Agreement.

(iii) Standard Form 424, Federal
Assistance, prescribed by OMB Circular
No. A-102. (Non-construction, long-
form)

(iv) A detailed Program Narrative
Statement developed according to the
Special Instructions provided as part of
the Request for Application package
provided to the States.

(v] Budget information on OMB Form
80-R0186.

(vi) Standard Form 270 "Request for
Advance or Reimbursement," as
required by OMB Circular A-102 and
FEMA General Provisions for
Cooperative Agreements.

(vii)-A copy of A-95 review comments',
or documentation 6f no'comment and
full review period.

(viii] A copy of Assurances as
required by the FEMA General
Provisions for Cooperative Agreement
(provided to each State as part of the
Request for Application package).

(ix) Any other information transmitted
in the Request foi Application which is
requested as part of the application
package.

(d) Reporting requirements.-(1)
Project Performance Reporting
Requirements. Each State shall submit a
narrative evaluation of its level of
achievement of project objectives. Each
State shall report actual levels of -
performance standards achieved for
project objectives against levels
expressed by the State as desirable in
its application. In addition, each State
shall compare percentage of tasks
accomplished against percentages
projected for each month in the State's
application. These narrative reports
shall be submitted at intervals specified
in the Agreement Articles for
Cooperative Agreement.

(2) Financial Reporting Requirements.
(i) Standard Form 270 "Request for

Advanceor Reimbursement" is the
voucher form to be submitted for all
bills for reimbursement.

(ii) Staridard Form 272 "Federal Cash
Transactions Report" must be submitted
each reporting period.

(iii) Standard Form 269 "Financial
Status Report"-must be submitted each
reporting period.

(iv) A narrative report projecting the
percentage of cost expanded per task by
month must be submitted each reporting
period.

(3) Project Completion Reporting
Requirements. At the conclusion of the
project the State must submit the
following:

(i)'Final Standard Forms 272 and 269.
(ii) Anarrative report which includes

an analysis of the project's success in
achieving the Project Objectives.
I (e) Agreement Articles for-
Cooperative Agreement under the State
Assistance Program. The Agreement
Articles shall be the basic terms to
which the State and FEMA agree. The
Agreement Articles shall become part of
the Cooperative Agreement.

§ 76.6 General provisions for cooperative
agreement.

The legal funding instrument for the
State Assistance Program for the,
National Flood Insurance Program shall
be cooperative agreement. All States
will be required to comply with FEMA
General Provisions for Cooperative
Agreement. The General Provisions for
Cooperative Agreement shall be
provided to the States as part of the
Request for Application Package. The
General Provisions shall become part of
the Cooperative Agreement.

§ 76.6 Ineligible tasks..
The following is a list of tasks which

are ineligible tasks. This list of examples
of ineligible tasks is merely illustrative
and does not constitute a list of all
ineligible tasks.

(a) Public works, facilities and site or
other improvement The general rule is
that public works, facilities and site or
other improvements are ineligible to be
acquired, constructed, reconstructed,
rehabilitated dr installed.

(b) Purchase of equipment. The
purchase of equipment is generally
ineligible.

(c) Analysis of NFIP or its products.
Tasks choices in no way analyze or
recommend changes to the NFIP or its
products. For example, proposed tasks
shall not duplicate or potentially conflict
with hydrologic and hydraulic
engineering activities performed by the
Federal Insurance Administration.

(d) Flood Insurance Studies. Flood
Insurance Studies shall not be
conducted under the State Assistance
Program.

(e) Any task which'is rot within the
general scope of the State Assistance
Program's objectives.
(Catalog of Federal Domestic Assistance
Program Number 83.103-State Assistance
Program-for the National Flood Insurance
Program)

Issued: November 20, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doc. 80-37049 Filed 11-280; &45 am]

BILUNG CODE 6718-01-M

FEDERAL MARITIME COMMISSION

46 CFR Part 524

[General Order 23, Revised; Docket No. 80-
34]

Exemption of Certain Agreements
From the Requirements of Section 15,
Shipping Act, 1916

AGENCY. Federal Maritime Commission,
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission exempts from the filing and
approval requirements of section 15 of
the Shipping Act, 1916 (40 U.S.C. 814)
non-6xclusive equipment interchange
agreements between common carriers
by water. This exemption eliminates
unnecessary regulation while resulting
neither in unjust discrimination nor
detriment to commerce.
EFFECTIVE DATE: November 20, 1980.
FOR FURTHER INFORMATION CONTACT:
Francis C. Hurney, Secretary, Federal
Maritime Commission, Room 11101,
Washington, D.C. 20573, (20Z) 523-6725.
SUPPLEMENTARY INFORMATION:

On May 8, 1980, the Commission
instituted this proceeding to exempt
non-exclusive equipment interchange
agreements from the approval
requirements of section 15 of the
Shipping Act, 1916 (45 FR 35388).

Section 35 of that Act (40 U.S.C. 833a)
provides that the Commission, upon

.application or on Its own motion, may
by order or rule exempt any class of
agreements between persons subject t6
the Act, or any specified activity of such
persons from any requirements of the
Act, where it finds that such exemption
will not impair effective regulation by
the Commission, be unjustly
discriminatory, or be detrimental to
commerce.,

Equipment interchange agreements on
file with the Commission generally fall
within these categories:

(1) Container, chassis, and related
equipment interchange agreements;

(2) Agreements involving the
management of the equipment as well as
the exchange of containers, chassis, and
related equipment;

(3) Agreements covering only the
repair and maintenance of containers,
chassis, and related equipment; and

(4) Interchange of LASH/SEABEE
barges.

These types of agreements are
generally approved by the Commission.

Except as hereafter noted,
commentators supported the rule on
principle. Some commentators argued,
however, that the advance filing of
agreements for informational purposes
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substantially defeats the objectives of
the proposal. They contend that the
advance filing requirement is
burdensome in terms of carriers' needs
to act quickly to meet operational
requirements as they occur.

One carrier urged that the exemption
be expanded to include agreements
between carriers and "other persons"
subject to the Shipping Act to recognize
the possible involvement of a terminal
operator in routine equipment
interchange operations. In addition, it
was suggested that the format provision
be deleted because it is optional except
for the independent agent requirement
which it believes is inappropriate,
unnecessary, and commercially
frustrating. This carrier would also
include loaded, as well as empty
containers, within the exemption.

Another carrier requests the
Commission to continue full section 15
scrutiny over these agreements because
the "art" of equipment interchange is
presently unsettled due to changes in
railroad procedures for repositioning
equipment which may substantially
increase costs to water carriers.
Accordingly, it is recommended that the
matter be postponed pending inquiry
into the changed competitive
circumstances brought about by railroad
repositioning plan modifications and
their impact upon ocean carriers.

A port authority opposed the
exemption because of concerns that
such agreements, if exempted, could
provide a means of discriminating
between ports, shippers, and classes of
traffic or commodities by controlling the
,4vailability of equipment or by diverting
equipment to larger ports, favored
shippers, or higher revenue yielding
cargo. As a minimum, the port authority
requests assurances from the
Commission that the anti-discriminatory
remedies of sections 16, 17, and 22 of the
Shipping Act will continue to be
available.

Based upon the comments, the
Commission has decided to exempt
equipment interchange agreements, but
without the advance filing, the
independent agent, and format
requirements.

With respect to the suggestions to
include "other persons" within the scope
of the exemption and to extend the
exemption to loaded containers, the
Commission will study those
suggestions further since it cannot now
gauge the impact of the proposals and
since they were not noticed for
comment.

The proposal to defer the rule is not
persuasive. There is a demonstrable
justification for the exemption now, and
if conditions change as a result of

railroad practices or other factors, the
Commission can readily readdress the
situation.

Concerns that the exemption may be
used in a discriminatory manner will be
met by specifically noting the continuing
availability of the Shipping Act's anti-
discrimination provisions. The action
here affects section 15 requirements
only and all other provisions of the Act
will remain fully applicable.

Finally, a clarifying change has been
made to the existing definition of
nonexclusive transshipment
agreement to indicate that a through
route and not a through rate is the
substance of such an agreement. This
exemption, as modified, will not
substantially impair effective
Commission regulation of common
carrier practices, result in unjust
discrimination, or be detrimental to
commerce.

Now, therefore, pursuant to sections
15, 35, and 43 of the Shipping Act. 1916
(46 U.S.C. 814. 833a, and 841aj it is
ordered. That effective upon publication
in the Federal Register, Title 46, CFR
Part 524 is revised to read as follows: No
changes have been made to § 5241.
Former If 524.3, 524.4, and 524 5 have
been redesignated if 524.4, 524,5 and
524.6 respectively. The section title of
former 524.3 (now 524.4] has been
revised as indicated below. The Table of
Contents, and 1 524.2 are revised, and
new if 524.3 and 524.7 are added to
read as set forth below.

PART 524-EXEMPTION OF CERTAIN
AGREEMENTS FROM THE
REQUIREMENTS OF SECTION 15,
SHIPPING ACT, 1916

Sec.
524.1 Statement of policy and purpose
524.2 Definitions.
524.3 Exemption of agreements.
524.4 Conditions for exemption of

transshipment agreements.
524.5 Form of connecting carrier

agreements.
524,6 Termination of approved

transshipment agreements.
5247 Optional Section 15 approval.

Authority: Secs. 15, 35,43 of the Shipping
Act of 1916. 39 Stat. 733 (48 U.S.C, 814, 833a,
and 841a).

§ 524.1 Statement of policy and purpose
[Same]

§ 524.2 Definitions.
(a) A nonexclusive transshipment

agreement for the purpose of this Part is
an agreiment between a carrier serving
a port of origin and a carrier serving a
port of destination to establish a through
route between such ports via an
intermediate port at which the cargo is
transferred, which agreement does not

prohibit either carrier from entering into
similar agreements with other carriers.

(b) Nonexclusive equipment
interchange agreement is an agreement
between two or more common carriers
by water for the exchange of empty
containers, chassis, empty LASH!
SEABEE barges, and related equipment
which agreement does not prohibit a
carrier from entering into similar
agreements with other carriers, and
which provides only for transportation
of the equipment as required, payment,
management of the logistics of
transferring, handling, and positioning
equipment, use, repair and maintenance,
damages, and liability incidental to the
interchange of equipment, and no other
subject.

§ 524.3 Exemption of agreements.
Agreements defined § 5242 shall be

exempt from the provisions of section
15, provided, in the case of a
nonexclusive transshipment agreement,
the conditions contained in § 524.4 and
the form requirements of § 524.5 are met.

§ 524.4 Conditions for exemption of
transsh~pnmet agreements.

[Same as present § 524.3]

§ 524.5 Form of connecting carrier
agroements.

[Same as present § 524.4]

§ 524.6 TerminatIon of approved
transshipment agreements.

[Same as present § 524.5]

§ 524.7 Optional section 15 approvaL
Notwithstanding the provisions of this

section, persons who desire approval of
agreements otherwise exempt under this
Part may petition the Commission for
section 15 determination in accordance
with Part 522.
Secs. 15, 35,43 of the Shipping Act of 1916, 39
Stat, 733 (46 U.S.C. 814, 833 and 841a).

By the Commission.
Francis C. Hurney,
Secretary.

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 32

Hunting; Revocation of Anahuac
Migratory Bird Closed Area, Texas

r

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.
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SUMMARY: This rule rescinds the order
of the Secretary of tIeIterior which
closed certain submerged shore lands
and waters adjacent to Anahuac
National Wildlife Refuge, Texas, to the
hunting of migratory birds. It has been
determined that the closing order did
not accomplish its objectives of aiding
the administration and increasing the
effectiveness of the refuge. The effect of
this proposed rulemaking will be to
reopen the 1,180 acre area to the hunting
of migratory birds.
EFFECTIVE DATE: December 29, 1980.
FOR FURTHER INFORMATION CONTACT:.
Ronald L. Fowler, Division of Refuge
Management, U.S. Fish and Wildlife
Service, 18th and C Streets, NW.,
Washington, D.C. -20240. Telephone 202-
343-4305.
SUPPLEMENTARY INFORMATION: Ronald'
L. Fowler is also the primary author of
this final rule. The Anahuac Migratory
Waterfowl Closed Area in the East Bay
portion of Galveston Bay, Texas, was
established to aid in the administration
of the Anahuac National Wildlife Refuge
and to increase the effectiveness of the
refuge. On October 13, 1964,
approximately 1,180 acres~in the East
Bay portion of Galveston Bay were
designated as a closed area in which
pursuing, hunting, taking, capturing, or
killing of migratory birds, or attempting
to take, capture, or kill migratory birds
is not permitted (29 FR 14075). The
closure did not accomplish the desired
objectives of aiding the administration
and increasing the effectiveness of the
refuge. Historically East Bay supported
extensive beds of wigeon grass. Siltation
from cultivated lands probably
accelerated after channelization, of
Oyster Bayou in 1955, and the resultant
turbidity prevented growth of
submerged aquatics. Fish, shrimp, and
razor and mud clams remain as the -
important waterfowl foods in East Bay..
Combined use by all waterfowl,
however, rarely exceeds one bird per
acre. Surface-feeding ducks make
intermittent use of the shallows and
exposed tidal edges near the shore.
Numbers rarely exceed a few.hundred
birds along a 6.5 mile stretch of
shoreline. Prior to establishment of the
Anahuac National Wildlife Refuge, it
was a common occurrence fur
waterfowl to seek open water as a place
to rest during periods of heavy gun
pressure.This pattern of waterfowl
behavior was iipparently altered by
available sanctuary within the refuge
which is not open to hunting. The
moderate Urse by waterfowl gradually
declined as birdsbecame re-established
in protected habitat inland on the
refuge. An increase in commercial and

sport fishing boat traffic paralleled the
decline in waterfowl use. Since the
closing order did not regulate boat
traffic, it was not effective in preventing
waterfowl disturbance.

Rescinding the closing order will have
no effect upon the local economy or on
the effectiveness of the refuge. The
closure of East Bay did not achieve its
objectives and changing conditions do
not provide new reasons to continue the
closure. The weight of evidence supports
the conclusion that the closing order-has
not affected the use of East Bay by
migratory birds.

On July 14, 1980, a notice of proposed
rulemaking was published [45 FR 47174].
The proposed rule would amend 50 CFR
32.4 by the deletion of Anahuac
Migratory Bird Closed Area, Texas, from
the list of areas closed to hunting. The
public was provided a 30-day comment
period and was'advised that pursuant to
-the requirements of Section 102(2(C) of
the National Environmental Policy Act
of 1969 [42 U.S.C. 4332(2)(C)] an
environmental assessment had been
prepared on this proposal. No comments
were received.

An environmental assessment on the
revocation is available for public
inspection and copying at Room 2341,
Departihent of the Interior, 18th and C
Streets NW., Washington, D.C. 20240, or"
by mail addressing the Director at the
address given above. On the basis of
this assessment, the Director has
determined that this rulemaking does
not constitute a major federal action
significantly affecting the human
environment. The Department of the
Interior has determined that this
document is not a significant rule and
does not require a regulatory analysis
under Executive Order 12044, and 43
CFR Part 14.
' Accordingly after consideration of all

relevant facts, the Secretarial Order
establishing the Anahuac Migratory Bird
Closed Area, Texas, is rescinded, and it
is deleted from the list of areas closed to
hunting in 50 CFR 32.4.
(16 U.S.C. 704)

Dated: November 19,1980.
Robert S. Cook,
Acting Director, US. Fish and Wildlife
Service.
[FR Do. 80-37085 lded 11-28-80; 846 am]
BILLING CODE 4310-55-M

50 CFR Part 33

Sport Fishing; National Wildlife
Refuges In California

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to fishing of certain
National Widlife Refuges in California is
compatible with the objectives for which
these areas were established, will utilize
a renewable natural resource, and will
provide additional recreational
opportunity to the public. This document
established special regulations effectivo
for the upcoming fishing season,
EFFECTIVE DATES: January 1, 1901
through December 31, 1081.
ADDRESSES: Contact the Refuge
Manager at the address and/or
telephone number listed below In the
body of the Special Regulations.
FOR FURTHER INFORMATION CONTACT:
William D. Sweeney, Area Manager,
U.S. Fish and Wildlife Service, 2800
CottageWay, Ro6m E-2740,
Sacramento, California 95825, telephone:
FTS 468-4664, Commercial (910) 484-
4684.
SUPPLEMENTARY INFORMATION: Fishing
is permitted on the National WidlIfo
Refuges indicated below in accordance
with 50 CFR Part 33, and the following
Special Regulations. Portions of refuges
which are open to fishing are designatod
by signs and/or delineated on maps
available at refuge headquarters. No
vehicle travel is permitted except on
maintained roads and trails d6signatod
open to public use. Fishing shall be in
,accordance with all applicable State
regulations subject to the following
conditions:

§ 33.5 Special regulations; sport fishing;
for Individual wildlife refuge areas.

Colusa National Wildlife Refuge,
(Headquarters: Sacramento National
Wildlife Refuge, Route 1, Box 311,
Willows, California 9588, (916) 934-
2801.

Special Conditions: (1) The taking of
frogslis permitted in the public fishing
area; (2) The refuge is closed to sport
fishing and the taking of frogs during the
migratory waterfowl hunting season;
and (3) No campfires or firearms
permitted.

Delevan National Wildlife Refuge,
(Headquarters: Sacramento National'
Wildlife Refuge, Route 1, Box 311,
Willows, California 95988, (916) 934-
2801.

Special Conditions: (1) The taking of
frogs is permitted in the public fishing
area; (2) The refuge is closed to sport
fishing and the taking of frogs during the
migratory waterfowl hunting season;
and (3) No campfires or firearms
permitted.

Modoc National Wildlife Refuge,
(Headquarters: Modoc National Wildlife
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Refuge, P.O. Box 1610, Alturas,
California 96101, (916) 233-3572.

Special Conditions: (1) The refuge is
closed to fishing during the waterfowl
hunting season; and (2] The taking of
frogs on refuge lands is prohibited.

Sacramento National Wildlife Refuge.
Route 1, Box 311, Willows, California
95988, (916) 934-2801.

Special Conditions: (1) The taking of
frogs is permitted in the public fishing
area; (2) The refuge is closed to sport
fishing and the taking of frogs during the
migratory waterfowl hunting season,
and (3] No campfires or firearms
permitted.

Salton Sea National Wildlife Refuge,
P.O. Box 247, Calipatria, California
92233, (714) 348-2323.

Special Condition: Fishing is
permitted only on that portion of the
refuge which is inundated by the Salton
Sea and other refuge lands posted with
public fishing signs.

San Luis National Wildlife Refuge,
P.O.'Box 2176, Los Banos, California
93635, (209] 826-3508.

Special Conditions: (1) Fishing
permitted from sunrise to one hour after
sunset and (2) Use of boats is
prohibited.

The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorizes the Secretary of
the Interior to Administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
Natunal Wildlife Refuges were
established. This determination is based
upon consideration of. among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

The primary author of this document
is Patrick L O'Halloran, Sacramento
Area Office, telephone FTS 468-4958,
Commercial (916) 484-4958.

Dated: November 19. 1980.,
William D. Sweeney.
At a Mano rt--Caly forria, Fish and IXrlhFe
Service,
[FRD0c 0 1S-E1 &4'M

BILNG CODE 43104-5"
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Proposed Rules Federal Register

Vol. 45, No. 231

Friday, November 28. 1980

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
Is to give interested persons an
opportupity 1o participate in the rule
making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Parts 870 and 890

Federal Employees' Group Life
Insurance; and Federal Employees
Health Benefits; Amendment to Clarify
Coverage for Employees Hired Under
Career-Related Work-Study Programs
AGENCY: Office of Personnel
Management.
ACTION: Proposed rulemaking..

SUMMARY: The Office of Personnel
Management proposes to revise the
Federal Employees' Group Life
Insurance (FEGLI) and the Federal
Employees Health Benefits (FEHB)
regulations to clarify that employees
hired under career-related work-study
programs are eligible for FEGLI and
FEUB coverage if they are (1) expected
to be In a pay status for at least one-
third of the total period of time from the
date of the first appointment to the '
completion of the work-study program,
and (2) serving under appointments not
limited to one year or less.,
DATE: Comments must be received on or
before January 27, 1981.
ADDRESS: Send or deliver written
comments to Craig B. Pettibone,
Director, Office of Pay and Benefits
Policy, Compensation Group, Office of
Personnel Management, Post Office Box
57, Washington, D.C. 20044.'
FOR FURTHER INFORMATION CONTACT.
John Ray, Issuances and Instructions
Staff, (202) 632-4684.
SUPPLEMENTARY INFORMATION: Sections
8716(b) and 8913(b), title 5, United States
Code, provide that the Office of ..
Personnel Management may-prescribe
by regualtion" the time at which and the
conditions under which an employee
becomes eligible for FEGLI and FEHB
coverage, respectively. Existing .
regulations may be interpreted as
requiring that an employee hired under a
career-related work-study program has
been in a pay status for not less than
one-third of the total time required for

completion of the program to be entitled
to FEGLI and FEHB coverage (i.e., only
aftei sufficient time has elapsed,
permitting a determination that this
requirement has been met). The intent of
the regulations is to confer eligibility for
FEGLI and FEHB coverage on such
employees if the expectation exists that
they will meet the time-in-pay-status
requirement (i.e., it is not necessary to
ensure through actual experience that
the employee meets this qualification).
Office of Personnel Management.
JoAnn B. Platter,
Assistant Issuance System Manager.

Accbrdingly, the Office of Personnel
Management proposes to amend Parts
870 and 890 as follows:
PART 870-REGULAR LIFE
INSURANCE

(1] Section 870.202(a)(2) is revised to
read as follows:

§ 870.202 Exclusions.
(a) * * *
(2] Ait employee whose employment

is of uncertain or purely temporary
duration, or who is employed for brief
periods at intervals, and an employee
who is expected to work less than 6
months ineach year, except an
employee who is employed under a
cooperative work-study program of at
least 1 year's duration and who is
expected to be in a pay status for at
.least'one-third of the total period of time
from the date of the first appointment to
the completion of the work-study
program. -

(5 U.S.C. 8716(b))

PART 890-FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

(2) Section 890.102(c)(2) is revised to
read asjollows:

§ 890,102 Coverage.
• * * * *

(a) * * *
(2) An employee whose employment

is of uncertain or purely temporary
duration, or who is employed for brief
periods at intervals, and an employee
who is expected to work less than 6
months in each year, except an
employee who is employed under, a
cooperative work-study program of at
least 1 year's duration and who is
expected to be in a pay status for at
least one-third of the total period of time

from the date of the first appointment to
the completion of the work-study
progran.

(5 U.S.C. 8913(b))
[FR Doc. 80-37037 Filcd a1-]0-80; &45 om]

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

7CFR Part 726

Burley Tobacco; 1981 National
Marketing Quotas for Burley Tobacco
Correctijz

In FR Doc. 80-36125 appearing at page
77035 in the issue for Friday, November
21,1980, make the following correction:
'On page 77035, in the first column, in

the "'Date"paragraph, the comments
closing date should have read "January
16, 1981".
BILLING CODE 1505-o1-M

DEPARTMENT OF ENERGY
Office of Conservation and Solar
Energy

10 CFR Part 430

Energy Conservation Program for
Consumer Products; Public Meeting To
Discuss the Department of Energy's
Energy Efficiency Standards Program
for Consumer Products
AGENCY: Department of Energy.
ACTION: Notice of Public Meeting,

SUMMARY: The Department of Energy
(DOE) will convene a public meeting to
allow opportunity for discussion on
issues concerning the certification and
enforcement of provisions of DOE's '
energy efficiency standords program for
consumer products.
DATE: December 5, 1980, 9:00 a.m. until
all comments are heard, or until 5:00
p.m.
ADDRESS: Room 2105, 2000 M. St. NW,
Washington, D.C.
FOR FURTHER INFORMATION CONTACT:
James A. Smith, U.S. Department of
Energy, Consumer Products Efficiency
Branch, Mail Stop GH-068, 1000
Independence Avenue SW.,
Washington, D.C. 20585, (202) 252-9127,
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SUPPLEMENTARY INFORMATION: The
Energy Policy and Conservation Act
(EPCA) (Pub. L. 94-163), as amended by
the National Energy Conservation Policy
Act (NECPA] (Pub. L 95-519). requires
that the Department of Energy prescribe
energy efficiency standards for the types
of consumer products listed in EPCA, as
amended by NECPA.

Standards for nine of these products
were ppoposed by notice issued June 19,
1980 (45 FR 43976, June 30, 1980). Public
hearings were held in Washington, D.C.
and Chicago, Illinois over the period
August 11-29,1980. A public meeting
was held on July 16,1980, at which time
answers to questions submitted for
clarification of issues were provided.
Public meetings were held on September
9, 1980, and October 10, 1980, concerning
certain certification/enforcement
aspects of the proposed rule. Now, at
the request of the consumer products
industry, DOE will convene a public
meeting on December 5, 1980, to further
discuss certification and enforcement
aspects of the proposed rule,
specifically: (1) the process for
establishing the tolerances to be applied
to verification and enforcement audit
test results for the purposes for making a
compliance/noncompliance
determination, and (2j the framework for
the creation of a Government/industry
advisory group.

Public meeting procedure: Because of
the importance of the Energy
Conservation Program for Consumer
Products, DOE wishes to receive the
maximum level of public participation
possible. DOE encourages attendance
and participation by individuals and
representatives of organizations,
consumer groups, manufacturers and
industry, and other Government
agencies at the meeting.

DOE will make a short presentation at
the outset of the reasons for convening
the public meeting. DOE will then accept
oral comments limited to a time which
will be set in light of the number of
persons who request to speak. Persons
wishing to speak will be asked to so
indicate upon registration and after the
DOE presentation. The official
conducting the meeting will accept
comments or questions from those
attending.

A transcript of the meeting will be
made, and the entire record of the
meeting including the transcript will be
retained by DOE and made available for
inspection at the DOE Freedom of
Information Office in the Forrestal
Building, 1000 Independence Avenue,
S.W., Washington, D.C. 20585 between
the hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday. Any person

may purchase a copy of the transcript
from the transcribing reporter.

Tenative program: December 5. 1980
Welcoming Remarks
Background
Presentations and comments by

interested persons
Issued in Washington, D.C, November 21,

1980.
T. E. Stelson.
Assistant Secretary, Conservat','i avd,'Jlr
Energ:y
[FR Doc t-l~t' Fad i1--J S 4 ai
BMUING OoE "0-0I-M

NATIONAL CREDIT UNION

ADMINISTRATION

12 CFR Part 701

Real Estate Lending-Deregulation
AGENCY. National Credit Union
Administration.
ACTION: Proposed rule.

SUMMARY: This proposed rule would (1)
eliminate the current regulations which
require Federal credit unions with assets
of less than $2,000,000 to obtain the prior
written consent of the Administration
before granting long-term real estate
loans and would (2) eliminate the
current regulations which limit the
amount of loan origination fees a
Federal credit union cad assess when
granting a long-term real estate loan.
This action is a part of the NCUA
Board's ongoing program for updating,
clarifying, and simplifying existing
regulations. Additionally, the NCUA
Board believes that, in light of the
competitive environment in which all
financial institutions currently find
themselves, the deregulation of loan
origination fees may be needed so that
Federal credit unions can competitively
provide real estate loan services to their
members.
DATES: Comments must be received by
December 31, 1980.
ADDRESS: Send comments to Robert S.
Monheit, Senior Attorney, Office of
General Counsel. National Crejit Unitn
Administration, 1776 G Street, NW..
Washington, D.C. 20456.
FOR FURTHER INFORMATION CONTACT.
Thomas C. Buckman, Office of
Examination and Insurance or John L.
Culhane, Jr., Office of General Counsel.
at the above address. Telephone
numbers: (202) 357-1065 (Mr. Buckman)
or (202] 357-1030 (Mr. Culhane).
SUPPLEMENTARY INFORMATION:

$2,000,000 Asset Limitation
Section 701.21-6[b) of the NCUA

Rules and Regulations presently

requires that a Federal credit union with
assets of less than $2,000,000 obtain the
prior written consent of the
Administration in order to grant long-
term real estate loans. (A long-term real
estate loan is a real estate loan which
has a maturity in excess of 12 years (12
CFR 701.21-6(b))). When acting on such
requests the NCUA Board evaluates the
following areas:

(A) Ability of the officials and
employees to successfully manage a
Federal credit union:

(B) Ability of the credit committee and
loan officers: also any training efforts by
these officials to prepare themselves for
this type of lending;

(C) Liquidity position of the Federal
credit union:

(D) Use of the expanded authority
(i e.. an analysis of whether or not the
Federal credit union has made plans to
sell the long-term real estate loans to an
investor); and

(E) Supervisory committee's
fulfillment of its statutory requirements.
42 FR 5998 (1977).

The primary danger in small credit
unions granting long-term real estate
loans is that the size of the real estate
loans will cause the small credit unions
to have liquidity problems. As a result of
liquidity problems, consumer loan
programs of the small credit unions
would more than likely suffer. However,
this danger can be greatly minimized by
prior planning on the part of the boards
of directors of small credit unions. If
small credit unions locate investors who
will purchase their mortgage loans, the
liquidity risks can be minimized and the
credit unions will be in a position to
bring mortgage loan services to their
members.

One of the means through which small
credit unions can gain access to
secondary market investors is through a
Credit Union Service Corporation. (A
Credit Union Service Corporation is an
organization incorporated under State
law which is wholly-owned and
controlled by credit unions and
designated as such by the
Administration.) 12 CFR 701.27-2
dulineates the procedures to be followed
by crt:dit unions in forming credit union
scr ice corporations. Another means for
small creJit unions to gain access to
seULondary market investors is through
state and local housing authorities

Because the NCUA Board believes
small credit unions can minimize the
possibility of mortgage lending causing
liquidity problems, the NCUA Board
proposes to allow Federal credit unions
with assets of less than $2,000,000 to
originate mortgage loans, as long as the
credit unions have a commitment from
an investor to purchase the mortgage
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loans. The NCUA Board would
appreciate comments on whether small
credit unions should be required to
obtain commitments from investors
before originating mortgage loans (as
proposed) or whether they should
simply be required to have a means of
selling such loans.

Loan Origination Foes
Section 701.21-6(c)(5) restricts loan

origination fees to a maximum of one-
half of 1 percent of the loan amount on
conventional loans and 1 percent of the
loan amount in the case of an insured or
guaranteed mortgage loan (12 CFR
701.21-6(c)(5)]. Many credit unions havi
asked NCUA to deregulate this area
since the regulation does not allow a
credit union to recover the actual costs
of making and marketing a real estate
loan. There is only limited data
available regarding the cost of
originating mortgage loans. However,
the data that is available does suggest
that one-half of one percent of the loan
amount is not sufficient for a credit
union to recover the costs of originating
and marketing a mortgage loan. (See
Appendix A).

The proposed removal of the
maximum amount of loan origination
fees in the case of insured and
guaranteed loans is consistent with
NCUA's recent Statement of
Interpretation and Policy (IRPS 80-10].
45 FR 71353 (1980).-The maximum
amount of loan origination fees that
could be charged in granting an insured
or guaranteed loan would be limitedby
the maximum amount permitted by the
insuring or guaranteeing agency.-NCUA
believes that guarantees and insurance
are used by government agencies to
encourage lending for certain social or
economic objectives and that Congress
did not intend for Federal credit unions
to be precluded from participating in
government insured or guaranteed loan
programs simply because of rising rates
or limits pertaining to the maximum
amount of loan origination fees.

Additionally, the NCUA Board
believes the proposed deregulation of
the loan origination fees is necessary for
credit unions to take a more active role
in mortgage lending and to enable credit
unions to balance the effects of the
action of the Depository Institutions
Deregulation Committee (DIDC). The
actions of the DIDC will deregulate the
maximum interest rates that commercigl
banks, mutual savings banks, and
savings and loan associations can pay
on deposits. The DIDC will carry out
this deregulation over a 6-year period. -

The actions of the DIDC will place

additional pressure on the ability of
credit unions to attract share-capital.
The NCUA Board believes that it is
appropriate to also deregulate where
possible the other side of the balance
sheet (loans) in order that credit unions
can generate the funds necessary to
meet the increasing cdsts of attracting
share capital.

NCUA believes that the effect of the
proposed deregulation will be to make
mortgagd loans available to more credit
union members. Credit unions have
expressed that this deregulation "is
necessary for their mortgage loan
programs to become cost efficient and to
enable them to effectively market
mortgage loans in the secondary market.
Credit unions requesting the
deregulation have indicated that once
their moitgage programs become cost
efficient, their goal is to reduce the
settlement costs a home buyer must
incur to complete the purchase of a
home. Such goals are consistent with
traditional cooperative co ncepts and it
is in this spirit that the deregulation of
§ 701.21-6(c)(5) is proposed.

Rosemary Brady,

Secretac'y of the Board.

November 21,1980.
(12 U.S.C. 1757, 1766, 1789)

§ 701.21-6 [Amended]

12 CFR 701.21-6 is proposed to be
amended as follows:

(a) 12 CFR 701.21-6(b) is to be
amended to read as follows:
* * * *, *

(b) Federal credit unions with assets
of $2,000,000 or more, or any other
Federal credit union which has a
commitment from a partyto purchase
mortgage loans originated under this
section of the NCUA rhles and
regulations, may originate loans secured
by first liens on residential real
property, with maturities in excess of 12

* years and not exceeding 30 years within

Executive Order No. 12044

All the steps normally followed in the
development of a proposed regulation,
as set out in NCUA's Final Report in
Response to E.O. 12044: Improvilhg
Government Regulations, have not been
complied with for the following reasons,
A formal preliminary review

* memorandum was not necessary
because the NCUA Board provided
specific instructions to the staff on the
drafting of the proposed regulation, In
addition, a regulatory analysis was not
necessary because the regulation will
not result in an annual effect on the

* economy of $100 million or more nor will
it result in a major increase in costs or
expenses for all, or a significant portion
of, Federal credit unions with assets
under $1 million or for other financial
institutions. Because of the discrepancy
between the permitted loan origination
fees and the cost of loan origination, the
NCUA Board believes that prompt
action ig necessary and has therefore
provided for a comment period of less
than 60 days.

the limitations of written policies
.adopted by the board of directors

provided:

(b) 12 CFR 701.21-6(c)(5) Is to be
repealed.
[FR Doc. 80-36941 Filed 11-26-80:8:45 ash
BILLING CODE 7535-01-M

CIVIL AERONAUTICS BOARD

14 CFR Ch. II

Improving Government Regulations;
Agenda of Significant Regulations
AGENCY: Civil Aeronautics Board.

ACTION: Publication of agenda of
significant rules under development or
review.

Appendix A

1977 1974 1972 1969 lo7

Average Conventional mortgage loan -'$36,200 $26,800 $26,100 $21,500 $16.300
Loan amount times on-hlf of I percent - 2181.00 134.00 130.50 107.50 91.50
Origination expense per loan- 31..... 70.40 665.10 487.50 358.50 346.00

Difference 529A0 531.10 357.00 251.00 254.60

'Source: Federal Home Loan Bank Board Journal, Table S. 5.1-Terms on Conveont.osj Home Mortgage Loas Made: Na-
tional Averages for all Major Types of Lenders (Major types of lenders Include savings and loan associations, mortgage banka
commercial banks, and mutual sadngs banks. The Averages for convenonal mortgage loans Include nowly buit. homes and
previously occupied homes).

'Section 701.21-6(c)(5) of NCUA's Rules and Regufations Itmits loan origination fees on conventiona loans to one-hall of
one percent (12 CFR 701.21-6(c)(5)).

'Source: Operations Report No- 5 (ncome and Cost for Originationland Servicing of 1 to 4 Unit Residential Loans 1077)
prepared by the Mortgage Bankers Association of America, March 1979,

L_ I I
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SUMMARY: As part of its implementation
of Executive Order 12044, Improving
Government Regulations, the CAB
publishes its semiannual Agenda of
Significant Rules under Development or
Review.
DATES: Adopted: November 20,1980.
ADDRESSES Copies of the rulemaking
documents listed in this agenda can be
obtained from the Distribution Section,
Civil Aeronautics Board, Washington,
D.C. 20428; (202) 673-5432. Each
document should be identified by the
designation appearing in parenthesis
after the Federal Register citation.

Persons wishing to be placed on a
mailing list for future editions of this
agenda should send a postcard request
to the Distribution Section at the above
address.
FOR FURTHER INFORMATION CONTACT:
About a specific rulemaking action
listed in this agenda--the contact person
listed below. About this agenda-Mark
Schwimmer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION:. The
Board is publishing this Agenda of
Significant Rules under Development or
Review as part of its voluntary
implementation of Executive Order
12044, Improving Government
Regulations. The Board's previous
agenda appears at 45 FR 38073, June 6,
1980.

This agenda is divided into two main
categories. Rules Under Development
and Existing Rules under Review, and
an Appendix. An action to amend an
existing part of the Code of Federal
Regulations is not necessarily listed as
an existing rule under review. If it does
not involve a reexamination of the basic
policy and purpose of that part. it is
listed as a rule under development. The
Appendix lists rulemaking that

appeared in the previous agenda and
has since been completed or tVrminated.

For each rulemaking action listed in
this agenda, the following information is
set out: title; the name, office
abbreviation, and telephone number of a
knowledgeable Board official to contact
for further information: status of the
action; and description. Addresses for
all contact persons are Civil
Aeronautics Board, Washington, D.C.
20428. Unless otherwise noted, the legal
authority for a rulemaking action is the
Federal Aviation Act of 1958, as
amended by the Airline Deregulation
Act of 1978 and the International Air
Transportation Competition Act.

None of the rulemaking included in
this agenda is "major" within the
meaning of E.O. 12044, and the Board
does not plan to perform any formal
regulatory analyses. Each rulemaking,
however, undergoes an analysis of
benefits, burdens, and alternatives, in a
degree of detail and formality that is
commensurate with the importance of
the rule. The Board also retains the
discretion to prepare a formal regulatory
analysis on any rulemaking.

Statements in the status column that a
notice or advance notice of proposed
rulpmaking is in preparation indicate
that the staff is preparing a draft for
Board action. They do not imply that the
proposal will necessarily be issued, that
the Board has endorsed the substance of
the proposal, or that the petition (if any)
prompting the rulemaking activity will
necessarily be granted.

Although this agenda is intended to
list all significant Board regulations that
are under development or review, it is
not a complete guide to all significant
rulemaking activity for the 6 months
until publication of the next agenda.
First, new rulemaking actions may arise
and be completed between now and
then. Second, we may have
inadvertently omitted one or more items.

Any such omission shall not prec!uda
the Board from taking action on the
item, and shall not be a ground for
judicial review of the rule.

Abbreviations Used in This Agenda
"Act" means the Federal Aviation Act

of 1958, as amndud, 49 U.S.C. 1351 eL
seq., including amendments made by the
Deregulation Act and the International
Air Transportation Competition Act,
Pub. L 96-192, 94 Stat. 33.

"Deregulation Act" means the Airline
Deregulation Act of 1973, Pub. L 95-504,
92 Stat. 1705.

"CFR" means Code of Federal
Regulations.

"FR" means Federal Register.
"ANPRM" means advance notice of

proposed rulemaking.
"NPRM ' means notice of proposed

rulemaking.
Office abbreviations:
BCP-Bureau of Consumer Protection.
BDA-Bureau of Domestic Aviation.
BIA-Bureau of International

Aviation.
OEA-Office of Economic Analysis.
OGC-Office of the General Counsel.
OCR-Office of Ciifl Rights.
ER-, EDR-, SPR-, SPDR-, and similar

designations appearing in parenthesis
after a Federal Register citation are the
Board's internal designations for final
rules and proposed rules. Using these
designations, interested persons can
obtain copies of documents from the
Distribution Section at the address
listed above. The Distribution Section
will also establish and maintain a list of
persons wishing to receive copies of
future agendas.

Accordingly, the Civil Aeronautics
Board publishes the attached Agenda of
Significant Regulations under
Development or Review.

By the Civil Aeronautics Board.
Phyllius T. Kaylor,
Seelta zy.

L SmelA CoumeAity Ar Seor** Program

1. Pr for covensnrgr ar cwnars OrMdSchaffer OGC. 202-47SMS42
1or xoss(14 CFFM ~t3Mr

2. DehenwwV Me nuta' of seats needed Osed Schaffer, O0C, 202-673-5442 -

to povo essenof ar serwe (14 CFR
Pet 3M).
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1S'9,9 (PR-Z4..3) F4Q,*s1 Vokc~ C es- ertj ad sarize to a crrornritl * e ti'e agency
r4"!s onxt4~~r.~ 44 FR 4217i, t;A5e fa frd a rs~ixeme" &6re. txt it ,-tLst cot-ser.
Ji 19 1aTS (PDROt, Docbt sate ±6 Lc-'utrne a ,e foe ary fraroad ksses s-
36126) Ct-'e.arf pervod diosed curred in oce.4*w wito the order. Ta r-ie goVerns
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14 19~9TWS91 P~ques*lotcorn- #A srje ftr sz-,ail ct'!e.o± Scand frmt de-
rnr"s on FeLA nW, 44 FR 65583, W ,c' f n-tber of p.engwrs tat wet need to
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Dottet W50) Cormsew* pernod srsaiabie seats it needs to q.arantee, ott ft 55&fp-
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NM wA be 80 to 6S per:ert That figze is based on
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Rules UnderDevelopment-Continued

Tile Contact person Status Doscription

normal load factors with largo alrcrall This amend.
ment lowered that figure. to reliect the fact that with
smaller aircraft a lower load factor Is needed to
ensure the same Ikeli hod that no passengers will be
denied a seal

3. Essential air service subsidy guidelines John R. Hokanson, BD, 202-673-5368; or NPRM in preparation .................... The Board provides subsidy to arlinos to onsuro that
(proposcd 14 CFR Part 271). David Schaffer OGC; 202-673-5442. small communities receive essential air tervico at a

level determined In accordance with 14 CFR Part 090.
This rule would Implement section 419(d) of the Act,
which directs the Board to establish gu:dollnos for
computing the fair and reasonable amount of compen-
sation necessary to guarantee that lover of service,

4. Obligation of cariers to provide adequate David Schaffer, OGC. 202-673-5442-.......... NPRM, 45 FR 67357. October 10, The Board has sol essential air service levels under see-
soMce at eligible points (14 CFR Part 398). 1980 (PSDR-68, Docket 38807). tion 419 of the Act for olgible pons (small communl-

Comment period closes December ties). Some of these points are being served by ait
.9, 1980. carriers that are not providing the requirod level of

service. This rule would establish a new polcy under
which the Board would rely on the "adequate servico"
provision of section 404(a) of the Act as authority to
order these carriers to provide adequate (Xo.. essor-
Val) service at points they now servo,

5. Schedule istings and delays In discontinu. David Schaffar, 0GG, 202-673-5442 ..... NPRM, 45 FR 20117, March 27, 1980 This rule would make two changes In the Board's rogu
Ing ser/ce (14 CFR Part 323). (PDR-70, Docket 37905). Comment lotion that requires airiines to provldo notice before

period closed May 27, 19$0, discontinuing certan types of air service. First, airlinos
would have to maintaln all generally-distributed ached.
ule listings of flights for which notice had ben tied,
until discontinuance Is permitted by the Board,
Second, airlines would have to discontinuo service
within 60 days after the Intended data stated In the
notice (unless required to serve longer by the Board)
or else file a now notice of discontinuance.

It. Fares, Rates, and Tariffs

6. Plain English for aidine/passenger con- Patricia J. Kennedy, BCP, 202-673-5158......-.. NPRM. 45 FR 42629, June 25, 1980 Contracts between airlines and their passengers ae
tracts (proposed 14 CFR Part 255). (EDR-404, Docket 08348). Corn- governed by tarifls, which ae filed with the Board and

ment period closed September 3, available for inspection at airline ticket offices. At.
1980. Reply comment period closed .though tarifs are complicated and relatively InaccessIL
September 23, 1980.. ble~documents, passengers are presumed to have

read tl1em and consented to their terms and condi-
tions. Over the past several years, many businesses
have developed "plain Engllsh" contracts so that cus,
tomers clearly understand what they ae agreeing to.
The proposed rule would'apply this approach to air.
tino/passenger contracts by prohibiting alrines from
enforcing tariff provisions against passengers unless
the airlines make available to passengers a "plain
English" notice of the terms and conditions of the
contrac.

7. E, rnnation of mandatory loint'fares (14 Barry L Molar. BDA, 202-673-5373.:' ..... Petition filed In Docket 08585. NPRM The mandatory joint fare requirements established In the
CFR Part 399). In preparation, Domestic Passenger Fare InveStigation will end by

January 1. 1983, with the end of the Board's Jurlsdloe
tion over domestic passenger fares. On Its own Inlta-
tive. and In response to a petition filed by American
Airlines, the Board Is considering whether to eliminate
the mandatory Joint fare program sooner or to phase It
out

8. Maemum taiffs (14 CFR Parts 221 296, Mark S Kahan, BOA, 202-673-5371............ NPRM, 45 FR 64864, September 24, This rule would allow airlines to fild twrilffs that state
297). 1980 (EDR-408. Docket 38746). prices as maximum amounts Instead of exact

Comment period closes December amounts. so that any price up to tho maximum could
1. 1980. be charged. The rule would also allow the payment 61

commissions to air freight forwarders and foreign air
Wifrght forwarders. The proposal was prompted by ex-
emption requests from several airlines,

9. Pe-tiling tariff approval for fare r~ductlons Thomas Moore, BDA, 202-673-5038 .-......-- NRPM, 45 FR 31411, May 13, 1980 This rule would set up a procedure to minimize delay In
(14 CFR Part 221). (EDR-402/ODR-21, Docket acting on domestic passenger fare reduction propoS-

38147). Comment period closed als. If an airline filed an application for a fare decrease
June 16 1980. In the morning, the Board would take action on It the

samd day, and the ailne could begin charging the
fare the next day.

10. International cargo rate fleeli7ty ('14 CFR Mark Schwimmer, OGO, 202-673-5442.-.- NPRM, 45 FR 3595, January 19, 1980 This rule would establish a policy of not reviewing Intt.
Part 399). (PSDR-65, Docket 37444). Corn- national cargo rate changes for economic l0uflication

ment period closed April 9, 1980. If the changes were below a prescribed ceiling, except
Oral argument held July 15,1980. In extraordinary circumstances. The ceiling would be

set Initially at the October 1, 1979, rate levels for gen'
eral commodity rates, and would be periodically ad-
jsted for operating cost Increases.

11. Internatonal cargo rate policy-further Mark Schwimmer, 0G, 202-673-5442 .... ANPRM in preparation........... This notice would Invite comments on the br ed qus.
changes (14 CFR Part 399). hon of what the Board's cargo rate policy should be,

to advise the Board on future rulomaking or legislative
proposals.
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Rules Under Development--Continued

Title Contact person Status Description

27. Age discrimlnation (proposed 14 CM"R David Schaffer. OGC, 202-673-5442- - NPRM, 44 FR 55383, September 26, This rule will prohibit discrimination against air travelors
Fart378). 1979 (SPDR-74, Docket 36639). on the basis of ago and Implement the Age Discrlmi

Comment period closed November nation Act of 1975.
26, 1979. A final rule was adopted
by the Board on April 10, 1980. and
was forwarded to the Secretary of
HHS for approval, as required by
the Age Discrimination Act.

28. Pol/cy statement on preemption (14 CFA Patricia Synder, OGC, 202-673-20S..... . Interim rule, 44 FR 9948, February 15, This rule sets out interim Board polices for regulation of
Part 399). 1979 (PS-83). Request for com- Intrastate routes of airlines that have Interstate authot

ments on interim rule, 44 FR 9953, Ity. The Board has concluded that undo sctOn 105
February 15, 1979 (PSDR-56, of the Act It, not the States. Is responsible for eco.
Docket 34684). Comment period nomni regulation (or deregulation, as the case may be)
closed April 16, 1979. of al the routes, rates, or services of any arlino hold.

Ing either (i) a certificate of publie convenience and
necessity to provide Interstate air transportation, of (6)
an exemption under section 416 of the Act from the
requirement for such a cerfiicate.

29. Insurance for air canfers (proposed 14 J. Kevin Kennedy, BDA. 202-673-5088; or Rich- NPRM, 45 FR 7566. February 4, 1980 This rule would establish liability Insurance requirements
CFR Pad 205). ard Loughlln, BIA, 202-673-5880. (EDR-395, Docket 37531). Corn- for all U.S. and foreign direct air carers, to protect

ment period closed April 15, 1980. the public, against losses caused by those carriers.
Reply Comment prod closed May The rule would implement section 401(.)(1) of the Act,
6, 1980. as added by the Deregulation Act,

30. Dualauthofty (141b Pad2B) .......... Mark Schwimmar, OGC, 202-673-5442._ NPRM, 45 FR 73087, November 4, Alrines that use only small aircraft are already exempt
1980 (EDR-412, Docket 38906). from many regulatory requirements of the Act, Thl
Comment period closes January 5. rule would grant similar exemptions to certificated air-
1981. Reply comment period closes lines (which usually ;operat large aircraft) for their
January 26, 1981. small arcralt operations, In order to promote competi.

tion.
31. Lirberalized regulation of ",t lease agree. Mark Schwimmer, OGC, 202-673-5442.....- NPRM in preparation. ......... This rule would liberalize the restrictions on wot leastes

ments (14 CFR Parts 207 208, 212 214, (leases of aircraft with crew) betweor airlines, to elim1I
399). nate unnecessary barriers to competition.

02. Employee protection program (proposed Michael Schopf, OGC, 202-673-5234; or Steven NPRM. 45 FR 49291, July 24, 1980 Section 43 of the Airline Deregulation Act of 1978 ostab.
14 CFR Part 314). B. Farbman, BDA, 202-673-5340. (EDR-406/PSDR-72; docket lished an- employee protection program. Ellg;blo pro.

38483). Comment period closed tated employees may receive monthly assistance
September 8,1980. payments form the Secretary of labor i the Board do.

termined that qualifying dislocation of an airline has
taken place. This rule would set forth procedures for
those Board determinations.

93. A artising of-Rights as Direct ..... Brinley H. Williams, BCP, 202-673-5937 - NPRMM in preparation........ This rule would prohibit airlines from advorting flights
as "direct" when there Is a change of alrcrat,

34. Elimination of airpod notices and ap- Ann Pongrac., BIA, 202-673.5203 -.... NPRM in preparation......... . The Board Is reviewing the requirements that airlines file
proved service plans (14 CFR Pars 202 airport notices and changes In approved service plans,
aod 213). with a view toward eliminating them,

Existing Rules Under Review

Title Contact person Status DescdpUon

05 Format of certificates beginning January Anne W. Stocrvis, BDA, 202-673-5198-...... NPRM in preparation. ..... The termination of route regulation on December 01,
1, 1982(14 CFR Part 202). 1981, poses questions about various provisions that

are now in the carriers' certificateS of public conven
flnce and necessity and certain other problems.
Among subjects under review aro maintenance of
seasonal service requirements, skip-slop provisions In
relation to essential air serice levels, handling of torn.
porary authority, notice requirements for carriers with
dual authority, effect of termination of route regulation
on Airport Development Air Program. slot allocation,
and the handling of certain airport and aircraft-typo to.
strictions and the status of carriers' section 408 subs-
dy eligibility.

38. Reductin of evidence requirements for Regis P. Idan, Jr. BIA, 202493-W78.--- NPRM In preparation .. ....... Under this rule, foreign air carriers applying for rountino
foreign air carrlerpermit renewat (14 CFR renewals or amendments of their permits would, II pro.
Par211). vlous unopposed licensing proceedings have met cOr-

thin ovidenltary standards, be excused from resubmit-
ting certain evidenoe whose continuing validity could
be attested to.

37. Reoroing of ch7 aircraft charters (14 Clifford M. Rand, OC, 202-673-6044. NPRM ii prepartion- .. , This nule would significantly reduce the Board's charter
CF Parts 217 and 241). , data reporting requirements.

38. Redbrty In charging applicablo through Mark S. Kahan, BDA. 202-673-5371.. NPRM in prepration_., ..." Carriers are now requked to change the applicable pub-
or local fae(14 CFR 221.62). flished through fare betwon a point of origin and'a

point of destination, even If It Is higher or lower than
the sum of Intermediate fares. The Board Is consdoe
Ing a rulemaking to give carrtes and their agents
more flexibility In charging the lowest possible faro.

39. Ticket notios and ticet office counter Mary Candace Fowler, BCP. 202-73-5158- NPRM, 45 FR 25817, April 16, 1980 This rule would revise and simplify the requirements that
signs (14 PR Parts 221, 250, 255, 298). (EDR-396, Docket 38021). Com- airlines disclose certain Information to consumers on

ment period closed August 15, passengers' tickets and counter signs. It would also
1980. Reply comment period closed consolidate those requirements In a now Part 255.
September 3, 1980.

40. UabWry for W4li delayed, and damaged Joseph A. Brooks. OGC, 202-673-5442 NPRM in preparation.... The Board Is reviewing the current baggage liability limits
baggage (14 CFR Part 221). and rules n the carriers' tariffs In order to detomlneo

which rules. If any. should be placed In the regulations
and kept after the sunset of the Board Ir 1985.
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Extn Rules Under Review--Cootftn d

Ttle Conact peron Staws Ces ;'. n

41.Far wanmwa (14CF RPt223a) . DvidScher, 0GC,202-673-6442 ... Ps IledIn Dockt35139 Pefo The rji reqwes crtifhcatedscheduled aelnes to pro-
gaied, 44 FR 57065, October 4, vide concde rdornabo to the pu t about te var-
1979 (Order 79-4-116) " fares ty offer in domesbc air b-ranpoabor. It s

desgnd to proide enough ,ifrrnahon to ewae
cormiuei to make an iV4rr-id choce of fre plan
Fats sarwe do not seem to he. recwei d a great
deal c stlerson rm passengers. howevw In re-
sporse to a pecx from Amerc A ines, the Board
W MveWag th ne So decde how it m gt be a.
proved, cc w1etie it should be abolished arid somne
other fare ofor-a bon reqrerent should be sipcsed.
The Board has aso waved the efecweness c the
nte, pending ft reew.

42. Re-ghbo of ir-nor" serb-,ss offor- Joseph DBela. MA 202-673- 0 5 NPMU, AS FR A23t , J .,e 17. 1 60 Ts rJr wcMd eir-snale a Beard res rtbson tler-
eogn ar cafriars (14 CFR Pal2 ). (EDR-4C3, Docket 38329), Cor- modal seces peiltrned by U.S. air crne and

mrt perod closed Aupt 22 would req ire Stalenerft of Authorzaon for arermo-
1960 R*y coewre peno dosed dal s er s by fokrnegn car-ers. Tns ne would co-
Septe 22, 1960. ordnate tte Boards breat-Ant of rferrvdai services;

vAth the CoreVseonal modFcabon of the Irterstte
Caorerce CoftwMeS~Ons OXs6bon over stich seWv-
Ice in the Motor Caner Act of 19W0.

43. On-Mne &ii standaRs (14 CFR Part Daend Schaffer, OGC, 202-673-5442 PtOn Sed on Docket 27891 N U The AvAbcn C4rsfr Actin Prcject has pettioned ft
23M0. in prepahroL Board to retale ts On-.@ arnal stadards in ferm s

ofct alver scheld a-iv Wes. istead of
&CUWflKJ*4dmkA d eapsd w

44. Ak mw kwes avid slabstcal report- Ctaford W Rand., 00.202-73-044 - 9*1164 iat eparsofim As pert ofia nielor reiew of ft largest reporting system,
i' (14CFR Part 241). the Board espec* to esriiate. ccokate. and relne

a suteatal raster of trSrncal and statisticall report-
Ig schedues o reduce repor" brder on al
cwW<caed a cater Patcular e hphsis wig be
piaced on trecN the burdens of ars a cames.

45. Commerb4w An<ca, and &afto data (14 Clfford M, Rand, 0, 202-673-044.... NPRI Nn preparation - - The r e would rno"y stasical reporkg reqLesmts
CFR Part 241, 298). aid Oiposs kec repoebg re .werreet on soma

corrswe carrters, to as"s In toe adrnnetrstion of
essentil at servce program&

46. Revis ofcomWO m rakwnre C M M Rand, OC,202-73-044 WRY. NPI, 43 FR 50150, October 26 The wod be lie s major revion of tie Board's
(14 CFR Part 2491 1978 (tDR-36&, Docke 33725)= record-reler4n reqire mft since 1367. It i da-

Cotftment peno dosed Januatry 26, signd So me tMern ess brdansorie mid ease to
1979 understand aid adrurveler.

47. Der d boarrfg conpeari (14 OW- Deid Schaffer. OGC, 20273-.442 .. .. HPSM, 45 FR 3006 . May 7. 1960 AInes we regvd s0 pay deied boarding cor-ense
Part a. (OR-400 Docket 36 ) Com. bon lo passngers; who ae bp fom tir ights.

mere petiod ced Jiy 7.1 0 . ule woud doy the appicabi of that reqxe-
rnenrt lo UV*s sectins of NghlL The Mie would also
einvule a mowb- evoepton o the requrement

48. Dered boark oreparsm-wni Lawrence F Krvor. BDA 202-873-5333 ANPM.5 45 FR 31413, May 13.1960 The Board has wNved cors.erts on wheter aid in
airraR (14 CFR Pat 25M.) (M.DR-401. Docket 3616). Cor - what form s ersaWs aid deed boerdi g rfes

mert peid cosed Am. X 1 W0 should apply to cor n,-uer a carners aid to certiwa-
Repl conrrW4vn pend closed July ad carriers operatin sinal (ss than 60-seat) arcraft.
10+ 1960 NPRM mt pe n.

49. Gentafview of duied bob con- DeWd Gre n,. OEA.202473-064M. Rviewsprogrmel - - The Beard ls cordcx" a general review of the need
penisa (14 CF Pat25 fo res on denied boardig cwrensawr.

50. Smofn on aiptrines(14CFRPaWt252). D&vid Scheffer. OGC, 202673-5442 A; Fat nie, 44 FR 5071, Jenury 25, A. In JaLary, 1979. the Board snr d its res on
1979 (ER-10t)- NPRM 44 FR sming aboard aircraft to prov de pmeorgers rmre
2946 May 21, 1979 (EDR-377. effectie proecon Arom obaccosnoke. TI new m-
Docket 29044). E IIrat coroton quremen Incldude speca segregation of cgar and
of N9PRW 44 FR 33410 June 11. ppe smokors, a rnwsatm of two rows of seats n the
1979 (EDR-377A) Comment perod nrs,4n am for each cdass of seice, and
dose Auguist 20. 1979 RPly enough seals In no-sino"ii areas for all perso-s *Wo
corwWien period closed September wih lo be seabed ter. wish provison for espansion
19, 1979 of tiose ares o meet passenger dernard. In May,

1979, the Board proposed futrw changes. cudrig
speia seati for susaceptible passengers butler
zones, ad spe:"a locabors for cigar and pipe aok-
big. Oe opons M cd a ban on cgar aid pope
semokxn ard prohbdion based on te type c aroaaft
(for example, beratig smoking on plaes ath 30 or
li--e seeft) or length of flight ('or e-aI*.e bamng
smong*- on a5 flights of less da 1 hour).

B. NFR AS FR 26976, ApM 22, Bi Ttns rie w-cM pertt a6r. to refuse to expand te
1960 (Et 11 Docet 3 8,) rc-oO g secbon for starty passengers ard to.
Coment period dosed Jure 23, wtho cteck in less than 5 rztes before sd-died
196 departure.

C Peitin fied im Docket 37657. C. A petton lo ekrvnate tie smoing Mie enrtely was
dered by Onr 804-0 dered.

51. Absskan sbonfact aeernents (14 Devd Schaffer, OGC 202-673-5442- N..... PRMin preprtO . . - Part 293 asppes to svbon-fct agraer-er -s iV
CFR Part 293), to operaton of schedled air serces by at ta op-

eaiios over Alaskan bsh r-es of a cer'ficated air
car*r The Board is ccrswderrg whethe to rev-ke
t fs r-48 and reptace it with a sampler iog require.

52. Ewsp& for ar fkght bowards (14 Joyce A Soch,. BOA, 202-.673-5074 NP'PI:n preVarj"c The r-a wx., .ate tI-a regs!tabon aid repor
CFR Part 296). rer.xemerts appkcble to air freoght forarder," and

wod aIL-w such cariers to cperaft under a blanet
exem-ption wiout having to regsler w4i the Ecard.

53. Cooperanve shqws assombons to ad Joseph A. Brooks, 06 202-673-5442 Pet,.n for ar-iakg Sld in DoOt Coopetats stppers as ocIAtics are ofreot ir c am-
as agent of ect camrs (14 03? Parts 36.470 er of pr:pery They are row al:wed to become
296 andc297). ag s of tr stpers. b ,t not of drect carmern

respconse to a pettion 2-A Bcard is oonsaderrg slw-
Wg cooperahies to act as agents cf to- drect ca-
era, to Vi~r te. 1-stct oar-.er greater ftexblty in
po-.-S'ng sesces to tI-cir Ot3!Orer
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Existing Rules Under Review-Continued

Title Contact person Status Description

54. Relegistraton of air ties (14 CFR Part David Schaffer. OGG. 202-673-5442 - NPRM. 45 FR 67680. October 14. This rule would eliminale the requirement that aki taxis
298). 1980 (EDR-410, Docket 38815) reregister with the Board every 2 years.

Comment period closes December
15.1980.

65. Nonpublic knvestigations by the Bureau of J. Craig Weller, BCP, 202-673-5943 NPRM In preparation - This rule would clarify and simplify the procedures for
Consumer Protection (14 CFR Part 305). conducting nonpublic Investigations.

56. FuelInformation h certiicate appicaffns Willitm J. Wagner, BIA, 202-673-5035 - NPRM In preparation - To Implement the goals of the Energy Policy and Con.
(4 CFR Pa1s31Jand201). servation Act, the Board requires applicants for now

operating authority to submit fuel Information. This rulo
/ would eliminate that requirement In Instances where It

is unnecessary because the United States and a for.
eign country have ageoed that new service Is required
by the public Interest.

67. Information subnmOted In merger appca- David Schaffer. OG. 202-673-5442, Interim rule. 45 FR 23646, Aprl 8. This rule sets forth the Information that must be submit.
ions (14 CFR'Pad 315). 1980 (PR-221). Request for corn- - ted with a section 408 merger application It Is needed

manta on Interim rule. 45 FR 47698, to enable the Board to meet the 6-month deadline Im.
July 16, 1980 (PDR-71, Docket posed by the Act for issuing a final order or decision
37970). Comment period closed In a merger case,
September 15.1980.

58. Suspension notios aflerJanuaty 1, 1982 David Schaffer. OGD. 202-673-5442 NPRM in preparation- - After December 31,1981, the Act requires carriers to file
(14 CF'I Part 23). termination notices only when the suspension would

deprive a community of essent air service, This rule
would eliminate most notices now required by Part
323 and may requiro a few now ones to ensure that
the Board retains the capability to montor essential
service levels at eligible points.

69. Elimination suspension notices for foreign Patricia DePft BIA. 202673-5878. - NPRM In preparation ..... The Board Is reviewing the requirements in 14 CFR Part
air transportation (14 CFR Parts 323 23f). 323 for suspension notices in foreign all transporta.

tion. which does not Involve essential air service, with
a view to substituting a simple Increase In the number
of copies of schedule changes filed pursuant to 14

- CFR Par 231.
60. Employee responsibies and conduct Kenneth G. Caplan, OGC, 202-673-5790..... NPRM In preparation. The Board Is preparing revisions of its ethics rules to ro.

(14 CFR Parts 370, 300). floct experience since the revision and to conform to
the Ethics in Government Act, Pub. L 95-521.

61. Protection of charter paricpants' funds Brinley Wilimms, BCP, 202-673-5937 - A. NPRM, 42 FR 61408. December A. The Board has been reviewing the patchwork of ro-
(t 14 CFR Parts 371, 372A, 37. 8 , 21977 (SPDR-63. Docket 31735). ,dundant and sometimes Inconsistent, regulations for
an1dothers). Comment perod closed June 30, the protection of charter particlpants' funds, with a

1978. Reply comment period closed view towards establishing a simpler, uniform set of ro.
July 31. 1978. quirements. The redundancies and Inconsistencies

were largely eliminated when five different charter teg.
ulations wore replaced by the Public Charter rule. 14
CFR Part 380.

B. NPRM In preparation... . B. This rule would Increase the period of tkno from 60 to
120 days for tour participants to file claims against a
d harter operator's bond. By the time many people
have found the operator against whom they can file.
60 days have passed.

C. ANPRM In preparation. ... . C. This rule would establish a trust fund In place of exIt.
lng financl security provisions for the protection-of
charter participant funds.

62. Navlgation of forein ch7 aircraft (14 George Wellington, BIA, 2 2-673-5878-.... NPRM in preparation .... . The Board is reviewing Its regulations governing the
CFR Pad 375). navigation of foreign civil alrcratt within the United

States. The review wilt focus on simplifying and clarify.
Ing the procedures to be followed In obtaining oprat.
Ing authority, and on ensuring that conditions Imposed
on such operations satisfactorily serve the public Inter.
est.

63. Nondisclmination in Federaly assisted Kenneth G. Caplan, OGC 202-673-5790 or NPRM in preparation-- The Board is reviewing Its rules that Implement Title VI
programs of the Board (14 CM' Part 379). Shawn D. Land, OCR, 202-673-5544. of the Civil Rights Act of 1964, in response to sggos-

lions from the Department of Justice.
64. Eh/mnnatin of'prospectus filing for Pubtc Mark Schwimmer. OGG, 202-673-5442 - NPRM in preparation. . Currently a charter operator cannot begin to market a

Charters ( 14 CFR Par 380). Public Charter until at least 10 days after it files a pro.
spectus with the Board. If the Board disapproves the
prospectus, the delay can be longer, The prospectus
must Include a flight schedule and tour itinerary (if
any). It must also includo cortifications that the charter
operator has entered Into a charter contract with an
aldino and made certain arrangements for the protec-
tion of passengers' funds. This rule would replace the
prospectus-filing requirement with a simple registration
requirement.

65. Change In license and filng fee sched Joseph A. Brooke, OGC, 202-673-6442 - Order 77-4-42, dated April 8, 1977. Because of decisions In the Supreme Court and the U.S.
riles (14 CF) Part 389). NPRM in preparation. Court of Appeals, the Board suspended Its license

fees In 1977. Its filing fees have also become outdat.
ed In relation to costs. The Board Is considering a
rulemaking to change Its method for calculating filing
fees and to bring them Into line with current costs It Is
also considering deleting the suspended icenso fes.

66. DetermInation of depredation for senfcea Julin R. Schrenk. BDA. 202-673-5298--.. NPRM, 45 FR 66474. October 7, It Is now the Board's policy, for ralemaking purposes, to
mail rates (14 CFR 399.42). 1980 (PSDR-67, Docket 38784). use a prescribed depreciation method for flight equip-

Comment period closed November ment. This policy, In 14 CFR 399.42 requires straight.
6,1980. fine depreciation with a table establishing service lives

and residual value percentages. The Board Is propos.
Ing a change so that the carrlers' own methods of
flight equipment depreciation may be used to doter.
mine service mail rates for non-subsldized carriers.
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Existing Rules Under Review-C:- ,
P -d

67. Domesbc passenger far sandals ( 14 Julen SchenWk, BOA, 202-673-598
CFR Pal M .upa-t C)

F'~aX ris 43 FiR -2 ~ ~ ~ve,13a~mr a re, ew of t!-e er'-11 body of
I 118 &I9F jI r-4 45 FR V:-g sU %W-s deeeed in tt-etsc sa
-4115 A,- 9 IK JP-3-52 gor Fe te Earai er ddts praice of
CDx6t 3IZ-: Hvi Ffy i~e crtieV rc"4 faces in ft cci-rertZ Urted
rmr.*' 45 FR 4'k?.r 17 1j-) Stfei A/dios were Lres*cad aiLo*ed Lto fAe-x±tj to

pc~ ry'~ 45 FR AIMJ%,i~ scn b' t-e l, Scau Ttv. Arn.re (ceqjacr'. Act ct
21 1*. tT-X Ri. M 33 1973 cr'>c*d ti rc;,:,i by es!btirg a "'z-re cf

3386, 511 20-It Woi f atioi-c w~xn~chztf:AcardccddrctFrd
p taot4S FR 7-431, Oc. any 6:yelc fare tiawJ In FS-52 tt-e Board

:4, I~i 6x(S--. ie: a7r'-dits geneA: pcily SIXaenmc cn face tlexbfit
t2 Wr1- te Care,%awn Azt In FS-94, ffe Board
ta ::e r ed iIs z xne w 1h an 3- - m~i pc-: c1 fi t dew"-

warn Wae -. c'yin V! rAr*55 and LiwsrJ t'edt~ity
23 f wiicat -x -d. fx rarksts Lp to 2CC r-sgesj Lip
to !:.: pvzrl abCie L'e starxdacd indk-stri fare Leid
fx rsarki9s fi:-, 2001 to 4-X rim &An Lp to 30 per-
cent abYoe "sri-dari mdsty fana teiel for rwa-
P* 's at..'.e CC0 r,-7s. LU-cn reccrw-derni PS-94 Ito
D&ari in PS-98 rei.~aed its ir-*erm pc.p-y to &lcw
LF*w4d fa Ft-iiy to t-c a-andard urditry fare

Wit gs $1E, p;
1
.;s arc-lar WC We:eMt in W arets.

The Ear1 'au wsnsend fares in t!is zc-rec ry x "
ed cc--a-3ame. In FS-96, fte Beard adopted
tca!.ned Sr-ttfity Icc Fi~crto Rico, Vin Wsaris,
llaxkr, and Aslt rrks The Ecari us co'btAfly

nq.:'l passerger fares anid rm~lwrg its ftexAitty

Appendk--Rufemahk' ConR ted or Tymrated Sqe Frevas A da

[Numbes on brackets ase 01) tr*Or wbws ff : aqO-da]

T Contact Person St&"- Oes=rftcn

[6.3 Froe advrg ofa kansporoi .- Davd Schaffer. OGC, 202-673-5442 Rjmak"sg te-,r4C-d, 45 FR 616420, The ticar tna!ed tis r-rer.,,a.rqwhet was crect-
Sepbe,r 17, 1900O (EDR-3M8, ad al chiargg ft price adtverb"ac r.Jes for clAxters
SPVR-5a, PSDR-488) becam.e re prcbier s addressed by tn procae&r

hWe ben rtgted by the Fitic Cl-aler rie (14
CFR Fjr!*K Q The prbNers tat reran can be dealt
w't! t!tirxrgt av.stng enfcoerief prc@edie

[7] S:d ed-woe ar -aspota7 90d Barbara Badian, BOA, 202-673-5373 RTt'aa' ig terr i'-&e . .. B-anJ c cr rplated a n,$e tat woud per-it ca;
by conknt ers to sel sdud sioice by cotdact wit tie

neced to 64l tarf cc ade. to fl.er, Ths issue isai
ready te-ol &ac3ressed in othe pcoceedigs.

[101 wok -Aelds ... PaIncie Kennedy BCP, 202-673-5158 R~ eA)gtr'i, od - . A.. es ctl e passengers For the trwaportabor acbAf-
Py used, ever wRen to 4ft does not reati fe lck.
e'td de! natwo'. Th rJe woid have rexed wrs
to q.. passengers wh'o are stranded by a s&edXie r-
my~fw j the cpten o( rai'xning to tc~w pcirt of mr~a
cn te fRV asl"e Thgtt and receiwg a rexid. Ths
vea rg taes been tarsnated beca-se tte prob-
rtO"5 in t:-s area do niot appear to be &gifart

eu, t3 thfy re9.Ja'cy irteriertice.
(11.3 hresto standard #amsy fare ieet Laiu"e S Schaffer, BOA 202-673-5CC9, or Mat. 0t'-,i r 44 FR 9G4? FWbary If5 Tie 6,:arfs zres cl f3a ftdeii' are bas-d cm a

(14 CFRPart39). S Kahan, BOA, 202-473-537t 157)J (75-4t F.e,9 r , 45 FR sandard rntry fare 6e-. (SFL). The !erin rJe
~4,A~9' ~fr, a qi3tal eqqaoaten cf & t ~state

ad r" r ve S,FL. The i-trastate S.FL was fcwec. In
Ite f ra rJ toa Scad accelraed t-e sedej to
peZ c,:-;iefe eqaizatcn le6a1i becaise ci
clarej c":i-slances n the a~ro mndustry ttat ray

6~cr~sere," in toe irrasale r-arketsI
[16.3 Removal of ."abon os oa c& Jar,esA, Lawyer, BOA, 202-573-.:FcD F-. r. ' 45 FR £.. -, AiD"! 11, T)' -- l, t a'c-Scar;,'t becamedc oI era' de. ct

efwars (14 CFR Pat 207 206 212 t.o ~i21.1 l I ) tte a :'1'I on s;Mi passergerfca~ cI-aers e4.-
214). ra' f:c caro t,'acers te rzqwef-e-t -a' tic

crtra a:'re- be erga~ed in to' agre-ale, and
a"':-4- pal &-.rs o ca~p cr- sC±-dLied caco0 Cr

Cr 5itt. It a~eo reqres ;a~ser carer
ca: ta Vs!a n t!*ew C'~C1S-- *~Ir' iti

'W.% ;ar b-ld'Icu tj-e, tie tagage a "-awr:a a.-d
ca,.s Iix ci? ' 3 :

11731 A 7o~mcon&*acvarxmfr1,eprow '-JwresA. Lawyer, BOA, 2024673-r.,6- Feal r~rf- 4t RR 5--'7Z ..Ze IC, Tt r-'o rc: i:tr3 f.:-, 4) pe-sci- t10 C t!*t - -r3
&ons for PV ,d -w a-p"" OIV7 1178.117,, c?1ef.. por~ra- cc at'r rlxc-'sadfcc

(14 CFRPads 207,2M. 21Z 214) &,'*- c'j C
4
'1rs. I* a~so rc,-res a rote Ln a

r-ra's f:c pro rats ci'ar-,'ci: 4-3r- par-
t., ;- c! to ta,"k cf c:r.z- pr:.ecic" prcs-.s.

[(03 Ehbwveon o( off -rou diarter restx- James A- Lawet, BOA 202 873*Ei.2 r-ii r2J 41, FR1 t Aq) ' It T,,-- r.:'--) c--('rCeS te E2:is keua C ! c!s
bore(14 FRP't2L7) 1&e-a.ca-. .. sb St~ iorr->r e~cse

t:, U ~Ct S adzes.
(2Z] OCher cruwri procton agarst Mark Sctwme, OGC. 202-6'3- 442 FK4- 8=,- -4,r-r TB:'TeJes hEsh a ca-: '-.-rexd

m c denges ( 14 C£7R Part 380) r -. 0-"e fx Cl2 parM-.carts "-& ara ccr.
wt, "rsa.:r cl-.a ' in ta tzr Factka-s

t-a' tncri twa. ptxrcfiasad '' rlae Weui rz~e car
F--J n ci-' A-e so tal i! cv.i-d rct ts~r 'e
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Appendlx.-Rulemakng Complqted or Terminated Since Preteous Agenda--Conrtnued
[Numbers in brackets are entry numbers from previous agenda]

Title Contact person Status Description

as excusing changes that are so substantial as to
amount to nonperformance by the oharter operator,
The Board has terminated this rulemaking bocaUsO
experience with the major change rules hai not
shown this possibility of misinterpretation to be a sor
ous problem. If new problems arise, this rulemaking
can be restarted.

£30-1 At carder finess (14 CFR Pat 204). Sherry Kinland, BDA. 202-673-5333; or Susan Final rule, 45 FR 42593. June-25, This rule establishes data submission requirements for
Kahan, BDA, 202-673-5333. 1980 (ER-1180). fitness determinations. Under tho A;rilne Deregulation

Act of 1970, the Board must determine the Initial fit-
ness of all applicants for passenger route authority, all
commuters serving an eligible point, and carriers who
propose to provide, or who are providing, essential air
service. The Board must also monitor the continuing
fitness of all carriers holding route authority and o all
commuters serving an eligible point.

138.3 Mandator, paricpaton in passenger Clifford M. Rand, OC, 202-673-6014........__... Final rule. 45 FR 67656, October 14, This rule requires all certicaled air carriers to particlpato
ongin-destnatron survey (14 CFR Part 1980 (ER-1201). In a Passenger Orgin-Destination Survey based or a
241). continuous sample of passenger tickets. This Informa,

tion Is needed to serve a broad range of regulatory
programs still being conducted by the Board.

(42.] Rules governingperormance of charter Mark Sclhwlrfmer, 0G0, 202-673-5442............. Rulemaking terminated ............. This rule would have consolidated and simplified four
ffights by different tffes of direct air card- largely duplicative CFR Parts. The rulemaking has
ers(14CFRParts207208,21214). been terminated because the consolidation would be

too confusing while several other proceedings InvolV.
Ing the same parts are In progress. The Board expects
to revive this rulemaking at a later date.

£46.] Aldine credit/interest rates (14 "CFR Mary Candace Fowler. BCP, 202-673-5158...... Rulemaking terminated .___ Current rules enable airlines to charge Interest In excos
221.38). of state usury laws for air transportation that Is paid

for with arlino-issued credit cards. This rule would
have made airlines subject to usury laws In the card
holder's home state. The rulemaking has been terml.
nated because on review, the problems presented by
current rules appear Insufficient to lustily a change In
pelicy,

£50.2 Barter and free or reduced-rate trans- David Schaffer, GC, 202-673-5442 - Final rules, 45 FR 46797, July 11, These rules allow airlines to provide free or reduced-rato
poration for promotional purposes (14 1980 and 45 FR 47674, July 16, travel In exchange for goods and services or to per.
CFR Part 223). 1980 (ER-1181-1185 and ER- sons involved in promoUng air transportation.

- 1186).
[52.3 Air camier accounbng and reprtirng re- Clifford M. Rand, OC. 202-673-6044............. Final rule, 45 FR 48867. July 22, 1980 This rule eliminated 10 financial reporting schedufos

quirements (14 CFR Part 241). (ER-1 188). from the Board's largest reporting system and con.
densed monthly finpncial reporting, as an alternative
to a petition by the )kTransport Association to elirpl.
nate monthly financial reporting altogether. It also
added a new statistical report for small corficatod air
carriers.

E55.] Military aldff commalnd data reports Clifford M. Rand, OC, 202-673-6044 . ......... Final rule, 45 FR 66451, October 7, This rule eliminates certain financial and statistical re.
(14 CFR Pat 243). - 1980 (ER-1200). , porting that no longer appears necessary

[61.3 Elimination of commission-lingrequre- David Schaffbr, 0G, 202-673-5442 ........ __ Final rule, 45 FR 48599, July 21, 1980 This rule elminates the requirement that airlines file with
ment( 14 CFR Parts 253, 399.85). (ER-1187). - the Board schedules of the commissions that they pay

travel agents. The usefulness of those filings Is not
justiried by their cost, and the requirement could tend
to dampen competition.

£63.] Rules of pracice In enforcement pro- Howard M. Schmeltzer BCP, 202-673-5937 .. Rulemaking termInated .................. This rule would have simplified and clarified Dard pro-
ce~dngs(14 CFR Part302). \ cedures, and expedited the resolution of formal en.

forcement proceedings. This proceeding has been fer.
minated because a rule does not appear to be necos
sary.

(68.] MOnthly b7iing ofpoliical candidates by Joseph A. Brooks, OGC. 202-673-5442........... Final rule, 45 FA 53453, August 12, This rule allows alrines to bill political candidates for
aftnes (14 CFR Part 374a). 1980 (SPR-172). Federal office on a monthly basil duting the last two

months of the campaign. rather than semimonthly.

(FR Doc. 10-36924 Filed 11-26-80; 845 am)

BILLING CODE 6320-01-M

EPARTMENT OF TRANSPORTATION ACTION: Notice of proposed rulemaking Instrument Flight Rule (FR) operations,
DATES: Comments must be received on

Federal Aviation Administration SUMMARY: This proposed rule will alter DATeS: cember eceiv1d on
the Bay St. Louis, Mississippi, Transition oREr: Decme 29 190

14 CFR Part 71 - Area by lowering the base of controlled ADDRESS: Send comments on the
airspace north of Stennis International proposal to: Federal Aviation

[Airspace Docket No. 80-SO-72] Airport from 1200 to 700 feet AGL. A Administration,.Chief, Air Traffic

Proposed Alteration of Transition Area new public use standard instrument Division, P.O. Box 20636, Atlanta,

Bay St. Louis, Mississippi approach procedure has been developed Georgia 30320.

AGENCY. Federal Aviation for the airport, and additional controlled FOR FURTHER INFORMATION CONTACT:

Administration (FAA), DOT. airspace is required to protect aircraft Harlen D. Phillips, Airspace and
Procedures Branch, Federal Aviation
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Administration, P.O. Box 20636, Atlanta,
Georgia 30320; telephone: 404-763-7646.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number and be submitted in triplicate to
the Director, Southern Region, Federal
Aviation Administration. Attention:
Chief, Air Traffic Division, P.O. Box
20636, Atlanta, Georgia 30320. All
communications received on or before
December 29.1980, will be considered
before action is taken on the proposed
amendment The proposal contained in
this notice may be changed in the light
of comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each public contract with
FAA personnel concerned with this
rulemaking will be filed in the public,
regulatory docket.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue SW.,
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must
identy the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal
The FAA is considering an

amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR 71) to alter the Bay St. Louis,
Mississippi, 700-foot Transition Area.
This action will provide controlled
airspace protection for aircraft
executing the NDB RWY 17 standard
instrument approach procedure at the
Stennis International Airport The
Hanco (nonfederal) nondirectional radio
beacon, which will support the approach
procedure, is proposed for establishment
in conjunction with designation of the
transition area.

The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
Subpart G, § 17.181 (45 FR 445), of Part

71 of the Federal Aviation Regulations
[14 CFR 71) as follows:
Boy SL Louis. Nfississippi

The present description is deleted and
.. .The airspace extending upward from

700 feet above the surface within a 6.5-mile
radius of Stennis International Airport flat,
30'2'15"N. long, 89"21'16 'W 1; witln 3 miles
each side of the 359 bearing from the Hanco
NDB (]aL 3027'03 'N.. long. 89*27'19"IW.,
extending from the 6-5-mile radius area to 8.5
miles north of the NDB.. :'.
(Sec. 307(a) of the Federal Aviation Act of
195& as amended (49 US.C 1348(a)} and Sec.
6(c) of the Department of Transportation Act
(49 U.S.C. 1855(c)) )

Note.-The Federal Aviation
Administration has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044. as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034, February 2, 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in East Point. Georgia, on No% ember
18, 1980.
Louis I. Cardinal
Director, Southern Region.
[FR Dock m 80 Fll-e 0 &45 =i1
*UIG ODE 4010-13-

DEPARTMENT OF COMMERCE
National Oceanic and Atmosphetic
Administration

15 CFR Part 970

Deep Seabed Mining for Future
Proposed Rulemaking; Availability of
Discussion Paper
AGENCY. National Oceanic and
Atmospheric Administration,
Commerce.
ACTIOW: Notice of availability of
discussion paper on deep seabed mining
and related public meeting.

SUMSURr. Public Law 96-283, the Deep
Seabed Hard Mineral Resources Act
(the Act), authorizes the Administrator
of the National Oceanic and
Atmospheric Administration (NOAA) to
issue to eligible United States citizen
applicants licenses for exploration for,
and permits for the commercial recovery
of, deep seabed hard minerals. This
notice is issued to advise interested
persons of the availability of a
discussion paper which has been
developed by NOAA in preparation for
the issuance of proposed rules to

implement the Act, to invite attendance
at a meeting for discussion of the paper,
and to invite comments on the paper.
DATES: Public meeting: December 17,
1980.1:30 pm. Comments should be
received by December 31.1980.
ADDRESS: The discussion paper may be
obtained from and all comments should
be sent to: Office of Ocean Minerals and
Energy, National Oceanic and
Atmospheric Administration, Page 1
Building, Suite 410, 2001 Wisconsin Ave.,
NW., Washington, D.C. 20235.

Meeting location: Room 4830,
Department of Commerce, 14th Street
and Constitution Ave., N-W.,
Washington, D.C.
FOR FURTHER 1NFORMATION CONTACT:
James P. Lawless, at the above address,
telephone: (202) 653-8257.
SUPPLEMENTARY INFORMATION: The Act
requires that NOAA issue implementing
regulations for the issuance of deep
seabed mining exploration licenses and
commercial recovery permits. In
preparation for the issuance of proposed
regulations in March 1981. NOAA has
prepared a discussion paper which sets
forth preliminary thoughts on and
potential approaches for major issue
areas contained in the Act NOAA is
seeking public comments on this
discussion paper, which may be
obtained from the above address.

A public meeting concerning this
discussion paper has been scheduled for
1:30 p.m. on Wednesday. December 17,
1980, in Room 4830. Department of
Commerce, 14th Street and Constitution
Avenue, NV., Washington, D.C.
Interested persons are urged to attend.

Dated' Nom ember 20, 1980.
Francis J. Balint,
Acting Director Qlfce of M1fanagemen! and
Computer Systems.
[FR Doe. 8O-3'03 F,:4d 11-26-60- &.45 am
WLM Cool- 36i5-12-14

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

[21 CFR Part 211]

[Docket No. 80oN-0291]

Current Good Manufacturing Practice
In Manufacture, Processing, Packing,
or Holding; Proposed Reduction of
Reserve Sample Retention
Requirements for Radioactive Drugs

AGENCY: Food and Drug Administration.
ACTiOW. Proposed rule.

SUMMARY The Food and Drug
Administration (FDA) proposes to

79089
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amend the current goodmanufacturing
practice (CGMP) regulations for human
and veterinary drugs toreduce the time
that reserve samples of radioactive
drugs are required to be retained by
manufacturers. This action is based on
information, submitted as a petition,
that the current requirements concerning
reserve samples are unnecessary for
certain radioactive drugs that typically
have short expiration dating periods
because of the rapid rate of radioactive
decay.
DATE: Comments by January 27,-1981.
ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-305),
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Lane, Rockville, MD
20857.
FOR FURTHER INFORMATION CONTACT.
Clifford G; Broker (HFD-323), 301-443-

5307, or . .
Philip L. Paquin (HFD-30), 301-443-5220,

Bureau of Drugs, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 29, 1978
(43 FR 45014), FDA published final
regulations regarding CGMP for human
and veterinary drug products.Most of
the requirements under those final
regulations became effective on March
28, 1979.

On January 22, 1979, Mallinckrodt,
Inc., 675 Brown Rd., St. Louis, MO 63134,
submitted a citizen petition under 21
CFR 10.25(a) to amend the CGMP
regulations in § 211.170 (21 CFR 211.170)
by reducing theretentiop period for
reserve samples of radioactive drug
products and their active ingredients. A
cppy of the petition is on file under
Docket No. 79P-0026/CP in the Dockets
Management Branch (address given
above), and may be seen between 9 a.m.
and 4 p.m., Monday through Friday.

The CGMP regulations require in
§ 211.170 that a reserve sample
representative of each lot in each
shipment of each active ingredient be
retained for at least 1 year after the
expiration date of the last lot of the drug
product containing the active ingredient
and, further, that a reserve sample
representative of each lot or batch of
drug product be retained for at least 1
year after the expiration date of the drug
product. The petitioner requests that
these requirements be amended to
reduce the retention period for reserve
samples of radioactive drug products
and their active ingredients.

The petitioner suggested that the
present requirements for retaining
reserve samples are unnecessarily long
for radioactive drugs because they are

used far more rapidly than is usual for
nonradioactive drugs. The petitioner
stated.that radioactive drug products
and their active ingredients
(radionuclides), because of the natural
process of radioactive decay, have
expiration dating periods substantially
shorter than most nonradioactive drug
products and their active ingredients.
The petitioner submitted physical half-
life (that is, a one-half reduction in
radioactivity) and expiration dating
information on 10 radionuclides. used in
preparing 20 radioactive drug products
and half-life information concerning 13
additional radionuclides: Of these 23
radionuclides, 11,have half-lives of less
than 10 days; 2 have half-lives of less
than b0 days; and 5 of the remaining 10
have half-lives of 60 days or less.

The petitioner stated that because the
expiration dating periods for radioactive
drugs are shorter, many more lots of
these drugs are produced than are
produced of nonradioactive drugs. This
increased production creates storage
problems because of the retention of the
coiresponding large number of reserve
samples. The petitioner also stated that
because of the need for radiation
protection, the type of storage required
for radioactive drugs is considerably
more costly than that needed for reserve
samples of nonradioactive drugs.

The petitioner commented that the
length of time these drug products can
be used is strictly limited because their
action is dependent on adequate
radioactivity. The petitioner noted that
the'reporting of complaints and adverse
patient experiences are related to the
useful life of radioactive drugs.
Accordinily, the petitioner
recommended that the retention period
for reserve samples of radioactive drugs
be substantially reduced to more closely
correlate with the expiration date of
these drug products. The petitioner
suggested that a reserve sample
retention period of 3 months after the
expiration date of the radioactive drug
product provides sufficient time in
which to receive any product
complaints, to complete any needed

.investigations on a particular batch, and
thereby to ensure that consumers are
adequately protected.

The agency believes that the
petitioner's request to reduce the
retention period for reserve samples for
radioactive drugs has merit and
proposes to adopt the petitioner's
recommendations in part. Although

. many of the commonly used
radionuclides used in preparing
radioactive drug products have half-
lives less than 30 days, there are enough
radionuclides'-with half-lives'of more

than 30 days to warrant establishing
two different reserve sample retention
periods. In the agency's opinion, reserve
samples of radioactive drug products
with expiration dating periods of more
than 30 days would often have
measurable radioactivity for up to 6
months after their expiration dating
period, Reserve samples of these
products could be expected to supply
useful information in the investigation of
product complaints, adverse patient
reactions, or manufacturing problems for
that period of time. Therefore, FDA
proposes to amend § 211.170 by
specifying that the retention period be 3
months for reserve samples of
radioactive drugs with an expiration
dating period of 30 days or less and 0
months for radioactive drugs with an
expiration dating period of more than 30
days. The agency specifically requests
comments on its proposed retention

-period of 6 months for these products.
In light of the proposed amendment,

the agency has evaluated whether the
requirement in § 211.170 for the visual
examination of reserve samples at least
once a year for evidence of deterloration
is appropriate for radioactive drug
products. The agency tentatively
concludes that this requirement is not
warranted for these products because
they are subject to sophisticated
evaluation by medical personnel In that
the radioactivity of each dosage unit Is
normally measured prior to
administration or dispensing. Thus, the
agency believes that these unique
quality surveillance Measures
accomplish the results Intended by the
visual examination requirement.
Further, the visual examination'of
reserve samples would expose
personnel conducting the examination to
radiation hazards that may not be
warranted In view of the unique controls
on these products. Therefore, the agency
also.proposes to amend § 211.170 by
exempting radioactive drug products"
containing radionuclides from the
requirement of examining reserve
samples visually at least once a year for
evidence of deterioration. Consistent
with these proposals, the agency also
proposes to reorganize and editorially
reVise the text of § 211.170 for the sake
-of clarify. This clarification Includes a
specific reference to § 211.192 for an
appropriate followup investigation when
a visual examination of the reserve
sample reveals evidence of
deterioration.

The agency notes that the proposed
reserve sample retention requirements
and the proposed exemption from the
visual examination of reserve samples
for radioactive drugs are strictly limited
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to those drug components and drug
products that actually contain
radionuclides subject to decay.
Therefore, nonradioactive reagent kits,
which do not contain radionuclides. but
are defined as "radioactive drugs" under
§ 310.3[n) (21 CFR 310.3(n)) for other
purposes of regulating
radiopharmaceuticals, are excluded
from the reduced sample retention
period for radioactive drugs under this
proposal. The agency has tentatively
concluded that nonradioactive reagent
kits should be included in the reserve
sample retention period for
nonradioactive drugs, because the
expiration date for these drug products,
if they have not been compounded with
a radionuclide, is unrelated to any rate
of radioactive decay. If this distinction
presents problems to manufacturers of
radioactive pharmaceuticals, comments
should be submitted on this proposal.

The agency has also determined that
because of the nature of the proposed
change, it is in the public interest to
allow manufacturers to adopt, on an
interim basis, the provisions of this
proposal. Thus, manufacturers of
radioactive drugs may begin, on the
publication date of this proposal, to
retain reserve samples of radioactive
drugs for a period of 3 months or 6
months as appropriate. Pending the
receipt of comments on this proposal
and the agency's final decision on the
matter, this policy will remain in effect.
If the agency determines not to adopt
this proposal as a final rule, a notice
announcing that decision will be
published in the Federal Register.

The agency has determined pursuant
to 21 CFR 25.24(d)(12) (proposed
December 11, 1979,44 FR 71742) that this
action is of a type that does not
individually or cumulitively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug. and Cosmetic Act (secs. 501, 502.
505, 512, 701, 52 Stat. 1049-1053 as
amended, 1055-1056 as amended, 82
Stat. 343-351 (21 U.S.C. 351, 352, 355,
360b, 371]) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), it is proposed
that Part 211 be amended by revising
§ 211.170 to read as follows:

§ 211.170 Reserve somples.
(a] An appropriately identified reserve

sample that is representative of each lot
in each shipment of each active
ingredient shall be retained. The reserve
sample consists of at least twice the
quantity necessary for all tests required

to determine whether the active
ingredient meets its established
specifications, except for sterility and
pyrogen testing. The retention time is as
follows:

(1) For an active ingredient in a drug
product other than those described in
paragraphs (a)(2) and (3) of this section,
the reserve sample shall be retained for
I year after the expiration date of the
last lot of the drug product containing
the active ingredient.

(2) For an active ingredient in a
radioactive drug product, except for
nonradioactive reagent kits, the reserve
sample shall be retained for.

{i} Three months after the expiration
date of the last lot of the drug product
containing the active ingredient if the
expiration dating period of the drug
product is 30 days or less; or

(ii) Six months after the expiration
date of the last lot of the drug product
containing the active ingredient if the
expiration dating period of the drug
product is more than 30 days.

(3) For an active ingredient in an OTC
drug product that is exempt from
bearing an expiration date under
§ 211.137, the reserve sample shall be
retained for 3 years after distribution of
the last lot of the drug product
containing the active ingredient.

(b) An appropriately identified
reserve sample that is representative of
each lot or batch of drug product shall
be retained and stored under conditions
consistent with product labeling. The
reserve sample shall be stored in the
same immediate container-closure
system in which the drug product is
marketed or in one that has essentially
the same characteristics. The reserve
sample consists of at least twice the
quantity necessary to perform all the
required tests, except those for sterility
and pyrogens. Reserve samples, except
those drug products described in
paragraph (b)(2), shall be examined
visually at least once a year for
evidence of deterioration unless visual
examination would affect the integrity
of the reserve samples. Any evidence of
reserve sample deterioration shall be
investigated in accordance with
§ 211.192. The results of the examination
shall be recorded and maintained with
other stability data on the drug product.
Reserve samples of compressed medical
gases need not be retained. The
retention time is as follows:

(1) For a drug product other than those
described in paragraphs (b][2) and (3) of
this section, the reserve sample shall be
retained for I year after the expiration
date of the drug product.

(2) For a radioactive drug product,
except for nonradioactive reagent kits,
the reserve sample shall be retained for,

(iQ Three months after the expiration
date of the drug product if the expiration
dating period of the drng product is 30
days or less; or

tii) Six months after the expiration
date of the dr-g product if the expiration
dating perid of the drug product is
more than 30 days.

(3) For an OTC drug product that is
exempt from bearing an expiration date
under § 211.127. the reserve sample must
be retained for 3 years after the lot or
batch of drug product is distributed.

Interested persons may, on or before
January 27,1981 submit to the Dockets
Management Branch (formerly the
Hearing Clerk's office] (-FA-305). Food
and Drug Administration, Rm. 4-62,5600
Fishers Lane, Rockville, MD 20857,
written comments regarding this
proposal. Four copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 am. and 4 p.m.,
Monday through Friday.

Note.-In accordance with Executive Order
12044. as amended by Executive Order 12221,
the economic effects of this proposal have
been carefully analyzed, and it has been
determined that the proposed rulemaking
does not ivnolve major ecunomric
consequences as defined by that order. A
copy of the regulatory analyis assessment
supporting this determination is on file with
the Dockets Management Branch. Food and
Drug Administration.

Dated: November 19, 1980.
William F. Randolph,
Acting Assciate Commissfonlr.for
Regulato.-7Affairs.
[ c so a- ni tzsao ~ a~l
aKJNG CODE 4110-03-M

21 CFR Part 452

[Docket No. 8ON-04061

Erythromycln Enteric-Coated Tabfets;
Revision of Disintegration Standard

AGEs'c. Food and Drug Administration.
ACtnO. Proposed rule.

SumMARY: The Food and Drug
Administration (FDA) proposes to
amend the antibiotic drug regulations by
revising the disintegration standard for
erythromycin enteric-coated tablets for
human use. This revision will assure
better quality control of this product.
DATES: Comments by January 27,1981;
requests for informal conference by
December 29,1980.
ADifESs: Written comments and
conference request to the Hearing Clerk
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(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT'.
Joan M. Eckeit, Bureau of Drugs (HFD-
140), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-443-4290.
SUPPLEMENTARY INFORMATION: At the
request of a manufacturer, FDA
proposes to amend the antibiotic drug
regulations by revising the
disintegration standard for erythromycin
enteric-coated tablets from 2 hours to 1
hour and 25 minutes.

Enteric-coated tablets are indicated
where a drug may be destroyed or
inactivated by the gastric (stomach)
jdice or where it may irritate the gastric
lining. The disintegration test for
enteric-coated tablets (21 CFR 436.212(e)
(3)) measures the rate of'disintegration
of this dosage form and is performed in
two steps. The tablets are first immersed
in simulatedgastric fluid for 60 minutes.
If the tablets have not disintegrated,
they are placed in simulated intestinal
fluid for the time specified in the
individual monograph (regulation) minus
60 minutes. The monograph providing
for erythromycin enteric-coated tablets
specifies a total disintegration time
period of 2 hours. This allows for 60
minutes in simulated gastric fluid and 60
minutes in simulated intestinal fluid. If
the tablets have not disintegrated in 2
hours, they do not meet the standard for
disintegration.

Based on a review of disintegration
times of more than 80 batches-of ,
erythromycin enteric-coated tablets-and
in consideration of reasonable
variations due-to product aging and test
method performance, the manufacturer
recommends that the 60 minutes'in
simulated intestinmal fluid be reduced to
20 minutes.

FDA has reviewed the data submitted
by the manufacturer requesting the
change and other manufacturers

'involved and concludes that a
disintegration time period of 25 minutes
in simulated intestinal fluid is a more
accurate time period. Therefore, FDA is o
proposing that a disintegration standard
of 1 hour and 25 minutes be established
for erythromycin enteric-coated tablets.

The agency has determined pursuant
to 21 CFR 25.24(b)(22) (proposed
December 11, 1979; 44 FR 71742), that
this proposed action is of a type that
does not individually or cumulatively
have a significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food, SUMMARY: The Food and Drug
Drug, and Cosmetic Act (sec. 507, 59 Administration (FDA) proposes to
Stat. 463 as amended (21 U.S.C. 357)) amend the biologics regulations
and under authority delegated to the concerning the additional standards for
Commissioner of Food and Drugs (21 Source Plasma (Human) to clarify the
CFR 5.1), itis proposed that Part 452 be conditions under which initial medical
amended in § 452.110b(a)(1) by revising examinations are to be performed on a
the fourth sentence to read as follows: donor who is to be immunized for tho

production of high titer plasma. Tllis
§ 452.100b Erythromycin enteric-coated action is being taken to avoid
tablets. unnecessary duplication of the Initial

(a) * * *medical examination for a donor who
(1) * * * Each tablet shall disintegrate has previously undergone an Initial

within a total time of 1 hour and 25- medical examination for plasmapherosis
minutes. * * * and who is subsequently to be
• * * .* * immunized for the production of high

Interested persons may, on or before titer plasma.
January 27, 1981 submit to the Hearing DATE: Comments by January 27,1981.
Clerk (HFA-305), Food and Drug The proposed effective date of the final
Administration, Rm. 4-62, 5600 Fishers rule is 30 days after the date of its
Lane, Rockville, MD 20857, written publication in the Federal Rogistor.
comments regarding this proposal. Four ADDRESS: Written comments to the
copies of any comments shall be Dockets Management Branch (formerly
submitted, except that individuals may the Hearing Clerk's office) (HFA405),
submit single copies of comments. The Food'and Drug Administration, Rm. 4-
comments are t be identified with the 62, 5600 Fishers Lane, Rockville, MD
Hearing Clerk docket number found in 20857.
brackets in the heading of this FOR FURTHER INFORMATION CONTACT:
document. Received comments may be T. Rada Proehl, Bureau of Biologics
seen in the office above between 9 a.m. (HFB-620), Food and Drug
and 4 p.m., Monday through Friday. Administration, 8800 Rockvlle Pike,

Interested persons may also, on or Bethesda, MD 20205, 301-443-1300.
before December 29, 1980 submit to the SUPPLEMENTARY INFORMATION: In the
Hearing Clerk (address above) a request Federal Register of March 12,1976 (41
for an informal conference. The FR 10762), FDA amended the Source
participants in an informal conference, if Plasma (Human) regulations in § § 640.00
one is.held, will have until January 27, through 640.70 (21 CFR 640.60 through
1981; or 30 days after the day of the 640.70) by redefining Source Plasma
conference, whichever is later, to submit (Human) and clarifying and
their comments. strengthening the standards in light of

Note.-In accordance with Executive Order the inspectional and other regulatory
12044, as amended by Executive Order 12221,'- experiences of the agency. Section
the economic effects of this proposal have 640.63(b) was amended to require that
been carefully analyzed, and it has been (1) the initial medical examination of a
determined that the proposed rulemaking donor who is to be.immunized for the
does not involve major economic production of high titer plasma must be

copy of the regulatory analysis assessment performed within I week before the first
supporting this determination is on file with immunization injection, and (2) the
the Hearing Clerk, Food and Drug medical examination for plasmapheresis
Administration. need not be repeated If the first

Dated: November 18,1980. donation occurs within 21 days after the
Mary A. McEniry, first injectibn.
Assistant DirectorforRegulatoryAffairs, In the preamble to the March 12,1970
Bureau of Drugs. final ruleJ7 DA responded to submitted
[FR Dor. -80-o ,Filed-i--M. &45a rnl information indicating that donors
BILLNG CODE 4110-03-M receiving immunization injections for

the production of high titer plasma aro
often immunized a week or more before

21 CFR Part 640 their first physical examination for a
I plasmapheresis donation. The agency

[Docket No. 8ON-0436] concluded that the initial medical
examination must be performed before

Additional Standards for Human Blood the immunization procedure Is begun in
and Blood Products; Source Plasma the interest of the health of these
(Human) donors. In addition, the agency
AGENCY. Food and Drug Administration,. concluded that a medical examination
ACTION: Fo oed d u o. need not be repeated for an immunizedpo donor if the first donation occurred

l , I
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within 21 days after the first injection.
These requirements were promulgated
with the intention of preventing a first
time plasmapheresis donor from being
immunized for the production of high
titer plasma before the initial medical
examination for plasmapheresis is
performed.

From a review of inspection reports of
establishments collecting plasma, FDA
finds that § 640.63(b)(2) has been
interpreted to require that all donors
being immunized for the production of
high titer plasma receive an initial
medical examination before
immunization. This interpretation
includes an active plasmapheresis donor
who has previously received an initial
medical examination for plasmapheresis
pursuant to § 640.63(b)(1). FDA advises
that these requirements are not intended
to apply to a donor who is actively
participating in a plasmapheresis
program, because an active
plasmapheresis donor should have
*received an initial medical examination
pursuant to § 640.63(b)(1). FDA believes
that the repetition of the initial medical
examination for an active
plasmapheresis donor who is to be
immunized for the production of high
titer plasma is unnecessary and is a
misapplication of § 640.63(b)(2).
Accordingly, the agency is proposing to
amend § 640.63(b)(2) to specify that the
initial medical examination for a donor
who is to be immunized for the
production of high titer plasma need not
be repeated when the donor has
undergone an initial medical
examination for plasmapheresis in
accordance with § 640.63(b)(1). This
proposed action is also consistent with
Executive Order 12044 "Improving
Government Regulation," which
requires, among other things, that
regulations be simple and clear and
reviewed periodically to determine their
continued need.

The agency proposes that the effective
date of any final regulation issued under
this proposed 30 days after publication
of the final regulation in the Federal
Register.

The agency has determined pursuant
to 21 CFR 25.24(d)(10) (proposed
December 11, 1979,44 FR 71742) that this
proposed action is of a type that does
not individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Public Health
Service Act (sec. 351, 58 Stat. 701 as
amended (42 U.S.C. 262)) and under
authority delegated to the Commissioner

of Food and Drugs (21 CFR 5.1), it is
proposed that Part 640 be amended in
§ 640.63[b)(2}, to read as follows-,

§ 640.63 Suitabillty of donor.

(b) Initial medical examinations. (i)

(2) A donor who is to be immunized
for the production of high titer plasma
shall be examined by a qualified
licensed physician. The medical
examination shall be performed within
no more than 1 week before the first
immunization injection. A donor who is
an active participant in a
plasmapheresis program, and has been
examined in accordance with paragraph
(b)(1) of this section, need not be
reexamined before immunization. The
medical examination for plasmapheresis
need not be repeated, if the first
donation occurs within 21 days after the
first injection.
* * * * *

In accordance with Executive Order
12044, as amended by Executive Order
12221, the economic effects of this
proposal have been carefully analyzed,
and it has been determined that the
proposed rulemaking does not involve
major economic consequences as
defined by that order. A copy of the
regulatory analysis assessment
supporting this determination is on file
with the Dockets Management Branch
(formerly the Hearing Clerk's office),
Food and Drug Administration.

Interested persons may, on or before
January 27,1981, submit to the Dockets
Management Branch (formerly the
Hearing Clerk's office) (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857,
written comments regarding this
proposal. Four copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m,
Monday through Friday.

Dated- November 20,1980.
William F. Randolph,
Acting Associate Commissoner for
Regulatory4 Affars,
[ Doc- 0M Filed 1-0 45 cvn]

BILUNG CODE 4110-03"

21 CFR Part 801 and 899
[Docket No. SON-0071]
Restricted Devices; Extension of
Comment Period
AGENCr Food and Drug Administration,

ACTON. Extension of comment period on
proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) extends the time
for submission of comments on the
proposed rule to restrict the sale,
distribution, or use of certain medical
devices. FDA is taking this action in
response to requests for an extension of
the comment period.

DATE.: The deadline for written
comments is extended until January 16,
1981.

ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-3051,
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT
Michael A. Lidsky, Bureau of Medical
Devices (HFK-70), Food and Drug
Administration, 8757 Georgia Ave.,
Silver Spring, ID 20910,301-427-7114.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 3,190 (45
FR 65619), FDA published for public
comment a proposed rule that would
restrict the sale, distribution, or use of
certain medical devices. The proposed
rule was subject to a 60-day comment
period which is scheduled to close
December 2,1980. FDA has received
several requests for an extension of the
comment period because of the
complexity of the proposal and its
potential impact on the medical device
industry.

FDA agrees that the proposal is
complex and potentially far-reaching
and believes that additional time for the
preparation and submission of
meaningful and carefully proposed
comments is in the public interest. The
agency, therefore, rinds in accordance
with section 520qd)2} of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360j(d)[2)) that good cause exists to
grant, and is granting, a 45-day
extension of the comment period to
January 16,1981.

Dated. November 20,1980.
William F. Randolph,

Actng Ass-ciate Comnassionerfor
Reyulatry Affairs.

[FR D,:- o-7=2 Fec9 4 l-03-k =7 p -]
911McooE 41 10-0,!-
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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 281

Heritage Preservation; Extension of
Comment Period
AGENCY: Bureau of Indian Affairs,
Interior.
ACTION: Proposed rule, extension of
comment period.

SUMMARY: On September 15,1980, in 45
FR 60923, a proposed rule was published
concerning procedures to be followed by
the Bureau of Indian Affairs-in fulfilling
the requirements of the National
Historic Preservation Act (16 U.S.C.
470(f)) and'the regulations issued by the
Advisory Council on Historic
Preservation (36 CFR Part 800). The
comment period for that publication
ended on November-14. This document
extends the comment period to
December 30,1980. The reason for
extending the comment period is that
several Indian tribes have requested
additional time to submit comments and
some tribes requested that additional
hearings be scheduled.

DATES: The comment period is hereby
extended to De-cember,30, 1980. Public
hearings will be held on December 12 in
Spokane, Washington, and on December
13 in Wisconsin.

ADDRESSES: Send comment to the
Director, Office of Trust
Responsibilities, Bureau of Indian
Affairs, U.S. Department of the Interior,
Washington, D.C. 20245.

The public hearings will be held as
follows:

December :12-Federal Courthouse, 920
Riverside, Spokane, Washington, at
10:00 a.m.

December 13-Tri-County Ojibwa
Center, State Highway 70, one mile
west of Hertel, Wisconsin.

FOR FURTHER INFORMATION CONTACT.
William C. Allan, Bureau of Indian
Affairs, Albuquerque Area Office, (505)
766-3374, (FTS) 474-3374, or Dean
Suagee, Bureau of Indian Affairs,
Washington, D.C., (202) 343--8248, (FTS)
343-8248.

Philip S. Deloria,
Assistant Secretary-Indian Affairs.

November 19, 1980.

[FR Doc. 80-37003 Filed 11-26-80; 8:45 aMn

BILLING CODE 4310-02-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[LR-228-78]

Income Tax-Partnerships and
Investments Credit for Used Property
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Notice of-proposed rulemaking.

SUMMARY: This document contains
proposed regulation amendments
relating to partnerships and investment
credit for certain used property. The
amendments are necessary to make the
regulations consistent with recent court
cases.
DATES: Written, comments and requests
for a public hearing must be delivered or
mailed by January 27,1981. The
amendments are proposed to be
effective immediately.
ADDRESS: Send comments and requests
for a publichearing-to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-228-78), Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT:
Carolyn Swift of the Legislation and
Regulations Division, Office of the Chief
Counsel,.Internal Revenue Service, 1111
Constitution Ave., N.W., Washington,
D.C. 20224 (Attention: C:LR:TJ (202-566-
3458) (not a toll-free call).
SUPPLEMENTARY INFORMATION:

Background
Under section 38 of the Internal

Revenue Code of 1954, an investment
credit is available to taxpayers who
purchase "used section 38 property".
Under section 48(c), which defines "used
section 38 property", however, property
is not treated as "used section 38
property" if it is used after the taxpayer
acquires it by the same person who used
it before the taxpayer acquired it.
Regulation § 1.48-3[a)(2)(ii)(a} states
that-property used by a partnership is
considered as used by each partner. The
regulation does not make any reference
to the extent of the partner's interest in
the partnership. Thus, for example,
under'this regulation if a partner owning
a one third interest in the partnership
purchases section 38 property from the
partnership, that property will not
qualify as "used section 38property".
The same is true of a partnership which
purchases property from that partner.

The United States Tax Court in
EdwardA. Moradian, 53 T.C. 202 (1969),
held the regulation to be invalid to the
extent that it attributes use by the
partnership to a partner who has a 50
percent or less interest in the

partnership. The Tax Court was widely
divided on the issue, however, and the
Commissioner entered a
nonacquiescence in the decision. 1973-2
C.B. 4. Since that time, however, there
have been other cases affirming the
holding of the majority in Moradan,
including the decision of the United
States Court of Appeals for the Fifth
Circuit in the case of Holloman v.
Commissioner, 551 F.2d 987 (5th Cir.
1977), aff'g T.C.M. 1975-309.

Following these court cases, a
decision was made to change the
practice of the Internal Revenue Serticti
and allow a credit in cases where a
partner owning a 50 percent or less
interest in the partnership acquires the
property from the partnership or where
a partnership acquires the property from
a partner owning a 50 percent or less
interest in the partnership. The proposed
regulation affendments, therefore,
delete the portions of the existing
regulations which were declared invalid
in the court decisions and which no
longer represent the Service's position.
The proposed regulations are to be
issued under the authority contained In
sections 38(b) and 7805 of the Internal
Revenue Code of 1954 (76 Stat. 9 2, 26
U.S.C. 38(b); 68A Stat. 917, 26 U.S.C.
7805).

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue, All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Informaiion

The principal author of these
proposed regulations Is Carolyn Swift of
the Legislation and Regulations Division
of the Office of Chief Counsel, Internal
Revenue Service. However, Personnel
from other Offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style..

ProposedAmendments to the
Regulations

The Income Tax Regulations (20 CFR
Part 1) are proposed to be amended as
follows:

I I I I
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§ 1.48-3 [Amended]
Section 1.48-3 is amended by deleting

"(a) property used by a partnership shall
be considered as used by each partner;
and (b)" from paragraph (a){2)[ii) and by
deleting Example 5 from paragraph
(a)(3).
Jerome Kurtz,
Commissioner ofInternalRevenue.
IFR Do.- 80-37120 Fled 11-25-- 8 45 r]

BILLING COOM 448301-M

DEPARTMENT OF JUSTICE

Office of the Attorney General

28 CFR Part 40

Standards for Inmate Grievance
Procedures

AGENCY- Department of Justice.
ACTION: Proposed rule.

SUMMARY: The "Civil Rights of
Institutionalized Persons Act," requires
that the Attorney General of the United
States promulgate minimum standards
for inmate grievance procedures and
establish a method of certifying such
procedures. The following is proposed in
fulfillment of these requirements.
DATE: Comments are due on or before
December 29,1980.
ADDRESS: Comments should be sent to:
William R. Yeomans, Attorney-Advisor,
Office for Improvements in the
Administration of justice, Department of
Justice. Room 4250. Main Justice
Building. Washington, D.C. 20530.
FOR FURTHER INFORMATION CONTACrT
William R. Yeomans, Attorney-Advisor,
Office for Improvements in the
Administration of Justice, Department of
Justice, Room 4250, Main Justice
Building. Washington. D.C. 20530 (202-
63--4582).
SUPPLEMENTARY INFORMATION: "The
Civil Rights of Institutionalized Persons
Act" of 1980 grants the Attorney
General authority to initiate and to
intervene in civil actions against states
and their political subdivisions to
protect the federal rights of
institutionalized persons. It also
encourages the protection of
constitutional rights of adults in
correctional facilities by encouraging the
development and implementation of
administrative mechanisms for the
resolution of prisoner grievances within
institutions.

The Act requires that the Attorney
General develop minimum standards for
prisoner grievance mechanisms in adult
correctional and detention facilities.
States and their political subdivisions

voluntarily may submit plans for
grievance mechanisms to the Attorney
General for certification that they
comply with the standards. Courts may
continue cases filed pursuant to 42
U.S.C. 1983 by adults confined in
correctional or detention facilities for a
period of up to 90 days in order to allow
exhaustion of the grievance mehanism,
if the Attorney General has certified, or
the court determines that the grie ance
mechanism is in substantial compliance
with the minimum standards
promulgated by the Attorney General.
Such continuances should only occur if
the issues raised in the action pursuant
to 42 U.S.C. 1983 reasonably can be
expected to be resolved by the
grievance mechanism.

Section 7, Pub. L. 96-247, 94 Stat. 353
(42 U.S.C. 1997e) requires that the
minimum standards for grievance
mechanisms provide for an advisory
role for employees and prisoners in the
formulation, implementation, and
operation of the mechanism: specific
time limits for written replies to
grievances including explanations of
decisions: priority processing of
emergency grievances; safeguards to
prevent reprisals against grievants; and
independent review of grievance
decisions "by a person or other entity
not under the direct supervision or
direct control of the institution."

The Act also requires that the
Attorney General develop a certification
procedure to determine whether
grievance procedures submitted to the
Attorney General are in substantial
compliance with the minimum
standards.

For the reasons set forth in the
preamble and under the authority of
Pub. L 96-247. 94 Stat, 349 t42 U.S.C.
1997). the Attorney General proposes to
add a new part 40 to Title 2L, Cc.de of
Federal Regulations as f'llis,

Dated No. ember 21 196Q.
Benjamin R, Civiletti,
Attornw* Gen rel

PART 40-STANDARDS FOR INMATE
GRIEVANCE PROCEDURES
Subpart A-Minmum Standards for Inmate
Grievance Procedures

401 Def nkt c3n ,
402 Adaptkin of pr 1U,,rc3
40 3 Communicahon of piccedurcs-,tten

and oral e.planali,,m-raij na
404 Acessibilbi .
405 Applcabity.
406 Rpmedies,
407 Operatton iind dr n
40.8 EmegecN prordwite,
40,9 Reprisils,
40,10 Recnrds-natre, cuituliy
40,11 Evaluation.

Subpart B-Procedures for Obtaining
Certification of a Grievance Procedure
Sec.
4012 Submissions by applcant.
40.13 Notce of intent to apply for

certification.
4014 Review by the Attomey Gencal,
4o15 Conditional ce-rtification.
40,16 Full certification.
4017 Denil of certification.
4i)18 Reapplh2tion after denial of

ccrthficaticm
40,19 Szpanslun of cerfficatixi.
40 2) Wlithdrawal of crifLuation.
40.21 Contemplatel charga in certifiel

proc-Aure.
49 -" Notification of court
40.23 Sigiificance of certification.
Appendix A--Cnimentary.

Authority: Pub. L. 96-247,94 Stat. 349 (42
U.S C. 1%7).

Subpart A-Minimum Standards for
Inmate Grievance Procedures
§40.1 Definitions.

For purposes of this part-
(a) "Act" means the Civil Rights of

Institutionalized Persons Act of 1980,
Pub. L 96-247, 94 Stat. 349, (42 U.S.C.
1997).

(b) "Applicant" means a state or
political subdivision of a state that
submits to the Attorney General a
request for certification of a grievance
procedure.

(c) "Attorney General" means the
Attorney General of the United States or
the Attorney General's designees.

(d) "Grievance" means a written
complaint by an inmate on his own
behalf regarding a policy applicable
within an institution, an action involving
an inmate of the institution, or an
incident occurring within the institution.
The term "grievance" does not include a
complaint relating to a parole decision,

(e) "Inmate" means an individual
confined in an institution for adults who
has been convicted of a crime.

(f) "Institution" means a jail, prison,
or other correctional facility, or pretrial
detention facility that houses adults and
is owned, operated, or managed by or
prjidcs servicos on behalf of a state or
political subdivision of a state.

(g) "State" means a State of the
United States, the District of Co!,.mbia,
the Commonwealth of Puerto Rioo or
any of the tcrritories and poaZc-sions of
the United States.

(h) 'Substantial compliance" mean3
that thera is no omission of any
essential part from compliance, that any
omission conssts only of an
unimportant defect or omission, and that
there has been a firm effort to comply
fully with the standards.
§ 40.2 Adoption of procedures.

Each institution seeking certification
of its grievance procedure for purposes
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of the Act shall adopt a written
grievance procedure. Inmates and
employees shall be afforded an advisory
role in the formulation and
implementation of a grievance
procedure adopted after the effective
date of these regulations, and shall be
afforded an advisory role in reviewing
the compliance with the' standards set
forth herein of a grievance procedure
adopted prioi to the effective date of
these regulations.
§ 40.3 Communication of procedures-
written and oral explanations-training.

The written grievance procedure shall
be distributed to all employees and
inmates of the institution, .together with
explanatory materials reasonably
necessary to ensure that potential
participants understand how to use the
procedure. Additionally, each inmate
and employee shall, upon arrival at the
institution and periodically thereafter,
receive an oral explanation of the
procedure including the opportunity to
have questions regarding the procedure
answered orally. Explanatory materials
and oral presentations shall be available
in any language spoken by a significant
portion of the institution's population.
An inmate who does not understand a
language spoken by a significant portion
of the institution's population shall
receive an explanation of the grievance
procedure in a language in-which the
inmate is fluent. Impaired and
handicapped inmates shall receive
explanations in a manner
comprehensible to them. All employees
of the institution who may reasonably
be expected to operate orparticipate in
the g4ievance procedure.

§ 40.4 Accessibility.
Each inmate shall be entitled to

invoke the grievance procedure
regardless of any disciplinary,
classification, or other administrative or
legislative decision to which the inmate
may be subject. The-institution shall
ensure that the procedure is accessible
to impaired and handicapped inmates.

§ 40.5 Applicability.
The grievance procedure shall be

applicable to a broad range of
complaints and shall state specifically
the types of complaints covered and
excluded. At a minimum, the grievance
procedure shall permit.complaints by
inmates regarding policies and
conditions within the jurisdiction of the
institution or the correctional agency
that affect them personally, as well as
actions by employees and inmates, and
incidents occurring within the institution
that affect them personally. The

grievance procedure shall not supplant
disciplinary procedures.

§ 40.6 Remedies.

The grievance procedure shall afford
a successful grievant a meaningful *
remedy. Acceptable forms of relief may
include, but are not limited to monetary
remedies, restitution of property,
reclassification, correction of records,
,personnel actions, agreement by
institution officials to remedy an
objectionable conditionwithin a
reasonable, specified time, and a change
in an institution policy or practice.
Although available remedies may vary
among institutions, a reasonable range
of meaningful remedies in each

',institution is necessary.

§ 40.7 Operation and decision. -

(a) Initiation. The procedure for
initiating a grievance shall be simple
and include the use of E standard f6rm.
Necessary materials shall be freely
available to all inmates and assistance
shall.be readily available for inmates
who cannot complete the forms
themselves. Forms shall not demand
unnecessary technical compliance with
formal structure or detail, but shall
encourage a simple and straightforward
statement of the inmate's grievance.

(b) Inmate and employee
participation. The institution shall
provide a role for employees and
inmates in the operation of the system in
such a manner as to promote the
credibility and use of the grievance.
procedure. At a minimum, some
eniployees and inmates shall be
permitted to participate diectly in an
advisory capacity in the disposition of
grievances challenging general policy
and practices and to review the
effectiveness and credibility of the
grievance procedure. To protect
confidentiality, an inmate shall not
participate in the resolution of another
inmate's grievance over an objection by
the grievant.

(c) Investigation and consideration.
The institution shall establish a
procedure for investigating the
allegations and establishing the facts of
each grievance. No inmate or employee
who appears to be involved in the
matter shall participate in any capacity
in the rdsolution of the grievance.

(d) Reasoned, written xesponses. Each
grievance shall be answered in writing
at each level of decision and review.

-The response shall state the reasons for
the decision reached and shall include a
statement that the inmate is entitled,to
further review, if such is available, and
shall contain simple directions'for
obtaining such review.

(e) Fixed time limits. Responses shall
be made within fixed time limits at each
level of decision. Time limits may vary
between institutions, but expeditious
processing of grievances at each level of
decision is essential fo prevent
grievances from becoming moot. In all
instances must be processed from
initiation to final disposition in less than
9o days, unless the grievant agrees in
writing to an extension for a fixed
period. Expiration of a time limit at any
stage of the process shall entitle the
grievant to move to the next stage of the
process, unless the grievant has agreed,
in writing to an extension of the time for
a response.

(f) Review. The grievant shall be
entitled to review by a person or other
entity, not under the institution's
supervision or control, of the disposition
of all grievances concerning alleged
reprisals by an employee against an
inmate and grievances concerning the
substance or general application of
policy. A grievance challengiAg a policy
promulgated by the correctional agency
that supervises the institution shall be
reviewed by a person or other entity not
under the supervision or control of the
correctional agency. The correctional
agency must give serious consideration
to the results of such review, but need
not agree to be bound by the results. A
request for review shall be allowed
automatically without interference by
administrators or employees of the
institution or correctional agency and
such review shall be conducted without
influence or interference by
administrators or employees of the
institution or correctional agency.

§ 40.8 Emergency procedure.
The grievance procedure shall contain

special provision for responding to
grievances of an emergency nature.
Emergency grievances shall be defineI,
-at a minimum, as matters regarding
which ,disposition according to the
regular time limits would subject the
inmate to a substantial risk of personal
injury, or cause other serious and -
irreparable harm to the inmate. The
grievance procedure shall state
specifically the matters that will be
reviewed under the emergency
procedure. Emergency grievances shall
be forwarded immediately, without
substantive review to the level at which
corrective action can be taken. The
procedure for resolving emergency
grievances shall provide for expedited
responses at every level of decision. The
emergency procedure shall also Include
review by a person or entity not under
the supervision or control of the
institution.
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14.9 Reprisals.
The grievance procedure shall

prohibit reprisals against inmates for
their use of the procedure, and shall
specify the steps that will be taken to
prevent and redress reprisals, and the
penalties for engaging in a reprisal.
"Reprisal" means any action or threat of
action against an inmate based on the
inmate's use of or participation in the
grievance procedure. Each inmate must
be given written assurance that use of or
participation in the grievance
mechanism will not result in formal or
informal reprisals against the inmate.
Employees of the institution shall also
be given assurances that they will not
be subject to reprisals resulting from
their participation in the grievance
procedure. An inmate shall be entitled
to pursue through the grievance
prosedure a complaint that a reprisal
occurred against the inmate.

§40.10 Records-nature; oonfldentlalty.
(a) Nature. Records regarding the

filing and disposition of grievances shall
be collected and maintained
systematically by the institution. Such
records shall be preserved for at least
three years following final disposition of
the grievance. At a minimum, such
records shall include aggregate
information regarding the numbers,
types and dispositions of grievances, as
well as individual records of the date of
and the reasons for each disposition at
each stage of the procedure.

(b) Confidentiality. Records regarding
the participation of an individual in
grievance proceedings shall not be
available to staff or other inmates,
except to the extent that access for
clerical processing of the records is
necessary. Such records shall not be
available to individuals participating in
parole decisions. Records of any
testimony or evidence received in
connection with a grievance proceeding
shall not be made available to staff or
other inmates, except to the extent that
access for clerical processing is
necessary or as hereafter provided. Such
records shall not be available to
individuals participating in parole
decisions. Consistent with ensuring
confidentiality, staff and inmates who
are participating in the disposition of a
grievance shall have access to records
essential to the resolution of the
grievance.

§ 40.11 Evaluation.
The grievance procedure shall contain

a plan for periodic evaluation reports, at
least annually, of the performance of the
grievance procedure. At a minimum,
such evaluation shall report on the
inmates' use of the grievance procedure,

including information regarding types of
grievances filed, types of remedies
granted, implementation of remedies
numbers and types of emergency
grievances, and the average time for
disposition of standard and emergency
grievances. The evaluation report shall
include recommendations for
improvements in the grievance
procedure. The evaluation report shall
also contain information regarding the
costs generated or saved by compliance
with 42 U.S.C. 1997e. Evaluation reports
shall be reviewed by a person or entity
not under the supervision or control of
the institution with specific reference to
compliance with the standards set forth
in 1140.2 through 40.10. Such evaluation
and review shall be submitted promptly
after their completion to the Attorney
General.
Subp lr B-Procedures for Obtaining

Certification of a Grievance Procedure

140.12 Submissions by applicant
An application for certification shall

be submitted to the Office of Inmate
Grievance Procedure Certification,
Department of Justice, Main Justice
Building. Washington, D.C. 20530. and
shall contain the following:

(a) Written statement-A written
statement describing the grievance
procedure, including a brief description
of the institution or institutions covered
by the procedure, with accompanying
plans for or evidence of implementation
in each institution.

(b) Instructional materials-A copy of
the instructional materials for inmates
and employees regarding use of the
grievance procedure together with a
description of the manner in which such
materials are distributed, a description
of the oral explanation of the grievance
procedure, including the circumstances
under whiLh it is delivered, and a
description of the training provided to
employees and inmates in the skills
necessary to operate the grievance
procedure.

(c) Form-A copy of the form used by
inmates to initiate a grievance and to
obtain review of the disposition of a
grievance.

(d) Information regarding post
performance-For a procedure that has
operated for more than one year at the
time of the application, the applicant
shall submit information regarding the
number and types of grievances filed
over the preceding year, the disposition
of the grievances with sample responses
from each level of decision, the
remedies granted, evidence of
compliance with time limits at each
level of decision, and a description of
the role of inmates and employees in the

formulation, implementation, and
operation of the grievance procedure.

(e) Plan for colecting information-
For a procedure that has operated for
less than one year at the time of the
application, the applicant shall submit a
plan for collecting the information
described in paragraph (d) of this
section.

(f) Assurance of confidentialty-A
description of the steps taken to ensure
the confidentiality of records of
individual use of or participation in the
grievance procedure.

(g) Evaluation-A description of the
plans for periodic evaluation of the
grievance procedure, including
identification of the group, individuals
or individual who will conduct the
evaluation and identification of the
person or entity not under the control or
supervision of the institution who will
review the evaluation, together with two
copies of the most recent evaluation, if
one has been performed.

(h) Public participation-A list of all
local agencies, interested persons and
groups that have received a copy of the
grievance procedure submitted to the
Attorney General.

§ 40.13 Notice of Intent to apply for
certification.

The applicant shall publish notice of
its intent to request certification in at
least one newspaper that receives
general circulation in the vicinity of
each institution to be covered by the
application. The notice shall invite
comments regarding the grievance
procedure and direct them to the
Attorney General. A similar notice shall
be posted within each institution to be
covered by the application.

140.14 Review by the Attorney GeneraL
The Attorney General shall review

and respond to each application as
promptly as the circumstances,
including the need for independent
investigation and consideration of the.
comments of agencies, and interested
groups and persons, permit.

140.15 Corxltlonai certificatkt.
If, in the judgment of the Attorney

General, a grievance procedure that has
been in existence less than one year is
at the time of application in substantial
compliance with the standards
promulgated herein, the Attorney
General shall grant conditional
certification for one year or until the
applicant satisfies the requirements of
1 40.16, whichever period is shorter.

§40.16 Fulcertificatfi
If. in the judgment of the Attorney

General, a grievance procedure that has
been in existence longer than one year

II I III H l!
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at the time of application is in
substantial compliance with the
standards promulgated herein, full
certification shall be granted. Such
certification shall remain in effect unless
and until the Attorney General finds
reasonable cause to believe that the
grievance procedure is no longer in
substantial 6ompliance with the
minimum standards and so notifies the,
applicant in writing.

§ 40.17 Denial of certification.
If the Attorney General finds that the

grievance procedure is not in substantial
compliance with the standards -
promulgated herein, the Attorney
General shall deny certification and
inform the applicknt in writing of the
area or areas in which the grievance
procedure or the application is deemed
inadequate.

§ 40.18 Reapplication after denial of
certification.

An applicant denied certification may
resubmit an application for certification
at any time after the inadequacy in the
application or the grievance procedure
is corrected.

§ 40.19 Suspension of certification.
(a) Reasonable belief of non-

compliance. If the Attorney General has.
reasonable grounds to believe that a
previously certified grievance procedure
may no longer be in substantial
compliance with the minimum
standards, the Attorney General shall
suspend certification. The suspension
shall continue until such time as the
deficiency is corrected, in which case
certification shall be reinstated, or until-
the Attorney General determines that
substantial compliance no longer exists,
in which case;except as provided in
paragraph (b) of this section, the
Attorney General shall withdraw
certification pursuant to § 40.20 of this
part.
-(b] Defect may be readily remedied,

good faith effort. If the Attorney General
determines that i grievance procedure is
no lpnger in substantial compliance with
the minimum standards, buit has reason
to believe that the defect may be readily
corrected and that good faith efforts are
underway to correct it, the Attorney
General may suspend certification until
the grievance procedure returns to
compliance with the minimum
standards,

(c) Recertification after suspension
pursuant to paragraph (a). The Attorney
General shall reinstate the certification
of an applicant whose certification was
suspended pursuant to paragraph (a) of
this section upon a demonstration in
writing by the applicant that the specific

deficiency on which the suspension was
based has been corrected or that the
information that caused the Attorney
General to suspend certification was
erroneous.

(d) ecertffication after suspension
pursuant to paragraph (b). The Attorney
General shall reinstate the certification
of an applicant whose certification has
been suspended pursuant to paragraph
(b) upon a demonstration in writing that
the deficiency on which the suspension
was based has been corrected.

(e) Notification in writing of
suspension or reinstatement. The
Attorney General shall notify an
applicant in writing thdt certification
has been suspended or reinstated and
state the reasons for the action.

§40.20 Withdrawal of certification.
(a) Finding of non-compliance. If the

Attorney General finds that a grievance
procedure is no longer in substantial
compliance with the minimum
standards, the Attorney General shall
withdraw certification, unless the
Attorney General concludes that
suspension of certification under
§ 40.19(b) of this part is appropriate.

(b) Notification in writing of
withdrawal of certification. The
Attorney General shall notify an
applicant in writing that certification
has been withdrawn and state the
reasons for the action.

(c]-Recertification after withdrawal.
An applicant whose certification has
been withdrawn and who wishes to
receive recertification shall submit a
new application for certification.

§ 40.21 Contemplated change In certified
procedure.

A proposed change in a certified
procedure must be submitted to the
Attorney General thirty days in advance
of its proposed effective date. The
Attorney General shallreview such
proposed change and notify-the
applicant in writing before the effective
date of the proposed change whether
such change will result in suspension or
withdrawal of the certification of the
grievance procedure.

§ 40.22 Notification of court.
The Attorney General shall notify in

writing the Chief Judges of the United
States Court of Appeals and of the
United States District Court(s) within
whose jurisdiction the applicant is
located of the certification, suspension
of certification, withdrawal of
certification and recertification of the
applicant's grievance procedure. The
Attorney General shall also notify the
court of the certification status of any
grievance procedure at the request of

the court or any party in an action by an
adult inmate pursuant to 42 U.S.C. 1903.

§ 40.23 Significance of certification,
Certification of a grievance procedure

by the Attorney General shall signify
only that on the basis'of the information
submitted, the Attorney General
believes the grievance procedure Is In
substantial compliance with the
minimum standards. Certification shall
not indicate approval of the use or
application of the grievance procedure
in a particular case.
Appendix A-Commentary
Section 40.2 Adoption of procedures.

The essential feature of this standard Is the
requirement that the grievance procedure be
adopted in writing. Written grievance
procedures provide assurances to Inmates
that established procedures exist for
processing, reviewing, and resolving thdir
complaints. They also assist institutional
administrators and staff by providing
guidance regarding the proper handling of
inmate complaints.
Section 40.3 Communication of
procedures-written and oral explanation.

This standard is intended to ensure that the
institution takes reasonable steps to
communicate how and when to use the
grievance procedure to the inmates. The
standard incorporates the requirement of 42
-U.S.C. 1997e that inmates and employees
participate in the formulation and
implementation of the grievance procedure.
The type of participation is left to the
correctional agency or Institution to
determine, but it should be of such a nature
as to enhance the credibility of the grievance
mechanism by fostering a sense of Inmate
and employee responsibility for the final
design and operation of the procedure, For
further comment on the need to foster Inmate
and employee responsibility see Commentary
on § 40.7(b) below.

Research on existing grievance
mechanisms sheds Important light on the
need for inmate familiarity with those
mechanisms.' Many inmates may not develop

'The relevant research Is lilMtd to general
surveys of grievance mechanisms presently In use
and evaluations of their effects on such factors as
inmate and staff attitudes concerning the resolution
of complaints, patterns of use by Inmates, and
dispositions of grievances resolved. Very few of the
studies gather extensive empirical data on the
operation and effects of grievance mechanisms.
Those that do are limited to Individual correctional
institutions or systems. Thus, extensive empirical
comparisons between the effects of different types
of grievance mechanisms on prisons and Inmates
are not available.

Most of the research simply describes the
operation of grievance mechanisms, and Inmate and
staff perceptions of their fairness and efficiency. it
is not possible to draw firm conclusions from this
research about the effectiveness of grievance
mechanisms in reducing levels of tension or

olence in institutions, or even about whether there
are significant systematic differences among
grievance mechanisms In their effects on prisons.
Accordingly, discussion of research In this
commentary only summarizes the research findings

Footnotes continued on next page
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extensive knowledge of their rights under
grievance mechanisms or of the specific
procedures used in filing grievances or
appealing grievance decisions.2 Formal
orientation involving inmates and staff may
reduce apprehension when the grievance
mechanisms are introduced, increase
awareness of their existence, and stimulate
their use in settling disputes.3

thorough orientation and training about
grievance mechanisms is neoessary for both
inmates and staff. Orientation for inmates
might involve both inmate and staff
participation, and should attempt to inmese
inmates" knowledge of rules and procedures
in filing grievances and appealing grievance
decisions. Training for employees and
inmates should cover the skills necessary to
participate in and, where appropriate,
operate the grievance procedure. Active
involvement and support by the institutional
administrton in training and orientation is
important.4

Section 4a4 Accessibility.

An inmate must have access to the
grievance procedure, regardless of personal
impairments or handicaps. The purposes of a
grievance procedure cannot be fulfoled if
certain classes of inmates are prevented from
using it. The provisions of 42 U.S.C. 1997e
apply to adult inmates convicted of crimes.
Although juveniles and pretrial detainees are
excluded. as a matter of sound policy and
equal treatment, institutions containing
mixed populations are encouraged to open
the grievance procedure to all inmates,
despite the ability of inmates not covered by
the Act to proceed directly to court.

Setio 40.5 Applicabity.
The range of complaints to which the

grievance procedure applies and the types of
remedies that the procedure affords are
fundamental features of the design of a
grievance mechanism. Pursuant to 42 U.S.C.
1997e, a court may stay any inmate action
filed under 42 U.S.C. 193 for 90 days to allow
exhaustion of a grievance procedure. If
exhaustion is to be a realistic alternative in
such caes, the grievance procedure must be
applicable to many complaints that could be
raised in an action under section 1963 and the
relief available under the procedures must
approximate the remedies available under
the statute. Otherwise, a major purpose of the
"Civil Rights of Institutionalized Persons
Act"--to permit non-judicial resolution of
inmate grievances-may not be realized.

Grievance mechanisms should explicitly
state what matters or categories of

Footnotes continued from last page
that are tlated to the central points of discussion
and that are strongly supported across the literature
cited.

SCalifornia Youth Authority, Final Evaluation of
Ward Grievance Procedure at Karl Holton School,
at 26. f[14) [hereinafter cited as California Youth
Authority Report].3M. Xeating V. McArthur, M Lewis. K, Sebelis,
and L Singer, Grierace Mechanisms in
Correctionalinstihutions [1975] [hereinafter cited
Keating et al.] J. Hepburn. J. Lave, and M. Becker.
To Do Justice." An Analysis of the Development of
Inmate G i Resolution Piacedres and a
Final Report for the Center for Community Justice
(19"73) tereinafter cited as Hepburn et al.].

4Keaing et al., supra note 3, at 30.

complaints are subject to review under the
procedure n order to ensure proper and
necessary use of the procedure. General
examples of such matters include
institutional policies, applications of the
policies, actions by employees or other
inmates. and living conditions within the
institution. There also should be explicit
statements of matters not subject to review.
Applicants are encouraged to use the
grievance procedure to determine whether a
complaint is grievable. The grievance
procedure shall not supplant disciplinary
procedures which are subject to certain
constitutional safeguards.

Section 40.5 Remedres.
The requirement that grievance procedures

afford meaningful remedies is essential The
procedures should clearly specify the types of
remedies that are within their scope and
authority. Examples of such remedies include
monetary relieL restitution of a grievant's
property, correction of records.
reclassification. and changes in institutional
policies or practices that are the subject of
grievanoes. As stated previously, if the
purposes of the Civil Rights of
Institutionalized Persons Act are to be
fulMled. grievance procedures must be
empowered to award a broad range of
remedies.

Section 40.7 Operation and decision.
a. Initation. All inmates should be

permitted to file grievances. The requisite
materials should be readily accessible to
every inmate in the institution, regardless of
classification or disciplinary status. Since the
effectiveness of a complaint may turn on the
ability of the inmate to express the complaint
in writing, inmates with handicaps or
minimal or diminished capacity for written
expression must be afforded assistance in
presenting their grievances. However, this
standard should not be read as requiring the
provision of legal representation for inmates.

In filing grievances, inmates should not be
forced to comply with technicalities of form
or detail. but should be required only to state
their complaint in a simple, straight forward
manner. The use of a standard form will
assist the simplification of the filing procs
and assist decision-makers by structuring the
presentation of the grievance.

b. baxr and &mployee participahon.
Taken in conjunction with 1 402 of this part,
this standard requires inmate and employee
participation in the formulation.
implementation and operation of the
grievance procedure. The exact nature of the
participation is left to each applicant for
certification with the caveat that the
participation must be such as to promote the
credibility and use of the grievance
procedure.

Inmate participation in an advisory
capacity Is mandated at the most
decentralized level reasonably possible, This
requirement is intended to ensure that
inmates play a role in the initial -
consideration of their grievances. Such
participation will allow full airing of the
dispute at the earliest possible time and
promote prompt and efficient settlement of
grievances.

Examples of inmate involvement include
participation in designing grievance
procedures, reviewing the overall operation
of the grievance system and working with
staff to assure the system is successful and
credible. Staff and administration
involvement may include participation in the
design of grievance procedures andin
dispute resolution through the grievance
mechanisms. Administrators may also serve
in reviewing capacities.

As a reflection of the concern for
confidentiality express in Standard IV(bJ, this
Standard allows an inmate to request that
other inmates not participate in the actual
resolution of a grievance filed by the inmate.
Barring such a request, inmates may have
other inmates participate in an advisory
capacity in the resolution of their disputes.
although the standard does not require that
any inmates have access to confidential
records. A request that inmates not
participate in the resolution of a dispute shall
be made by the inmate who filed the
grievance and may be withdrawn before the
grievance procedure is completed.

Many existing grievance procedures are
designed to include inmate participation. A
recent survey indicates that under some
programs inmates accept and screen
incoming grievances, and work together with
staff in settling inmates! disputes.5The
survey also showed that almost one-third of
the programs that involve prisoner
participation and hearings on grievances give
prisoners "decison-making" roles.6

There is reason to believe that prisoners in
program with participatory grievance
mechanisms may be more willing to use the
grievance mechanism. A study by
Dili a and Singer suggests that more
prisoners feel that complaints are handled
fairly and satisfactorily under participatory
grievance procedures (those with inmate
participation and external review) than do
under nonparticipatory proceduresYs This
finding may be due in part to the higher rates
of dispositions favoring inmates in
correctional systems using participatory
grievance procedures.s

Another study indicates that prisoners and
correctional officers may often feel
participatory grievance procedures achieve
fair, useful and expeditious resolution of
prisoners' complaints." Correctional
administrators also feel that, as a general
matter, grievance mechanisms are effective in
resolving prisoner complaints." Some

3DThnghsm and Singer, C& F-c - in
FPors nd Jaik An Exar rihafcn c; Fe :i-t
E p r, erc, pp. 22-23 (1901.

ild
'K at ing et aL sag.u note 3. at 9.
Dillingham and Singer, supua note 5, at 51.55

Table XL XIIL
'l atsc

I0DIhIigham pisht to Be Heard An E&-ar,' Ern
of the $ad Grievarce Procedurein th' . Caflfornra
Il 1h Arujtfr:it; at 61. 62TabIes 20--21 (1978]
Dillingham and S"ige. su;a note 5. at 51. 52-
Keating et al- supra note 3. at 49-60. Keating et al's
analysis of 17 correctional systems indicates that
more p soners in programs with participatory
grievance procedures feel that disputes are settled
ins timely way than prisoners In programs with
other Stievance mechanisms.

II Dillingham. and Singer. sipra note 5. at 21. 26.
28.32.
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administrators indicate that prisioner
participation in grievance mechanisms.
enables prisoners to question and challenge
policies more easily, more e~peditiously, and
at lower levels of decision-making within the
Institution.Z2 Hepburn et al. report that line-
officers and staff involved in participatory
grievance procedures, -who may initially •
resist involvement due to concerns over
weakening authority and reduced aufonomy,
may come to believe that the procedures
improve working conditions by (1) reducing
prisoner hostility toward staff, (2] clarifying
ambiguous or contradictory policies, and (3)
effecting change in unpopular or
unenforceable institutional rules.13 In brief,
available evidence shows that grievance
mechanisms that provide for inmate and staff
involvement tend to be perceivel as fair and
effective, and thus achieve greater credibility.

c. Investigation and consideration. A
grievance procedure must have a method for
investigating the allegations contained in a
grievance and establishing the facts
necessary to a just resolution. The method
need not be modelled on a strict adversarial
approach to grievance resolution, but it may
be necessary for inmates to be interviewed
personally regardin their grievances.

To enhance the impartiality of grievance
decisions, the Standard requires that
employees and inmates 'who are the subject
of grievances or were involved in the events
that produced the grievance not participate in
resolving the grievance.

d. Reasoned, written responses. The.
requirement that grievances receive
reasoned, written responses may aid in
ensuring that grievances are considered
carefully by staff and administrators and may
inform administrators whether institution
policies and procedures are appropriate and
are being implemented properly. Equally
important is the possible effect upon, an
inmate of a reasoned, written response. It
will give the inmate some assurance that the
grievance has been reviewed and should
serve to clarify the institutional policy or
practice that was the subject of the '--.
grievance. Furthermore, the requirement'of a
written response provides administrators
with a document that identifies the outcome
of an inmate's grievance. Thus, reasoned,
written responses may enhance inmates'
perceptions that they have been treated
fairly, and may assist administrators in
operating the facility.

There is little research concerning
responses to grievances. Dillingham and
Singer note that summary replies to
grievances such as "Request denied-
contrary to policy" were often observed in
their analysis of grievance records."1
Dillingham's analysis of the California Youth
Authority grievance procedure indicates that
mahdatory provision for explanations of
grievance decisions has resulted in reasoned
replies."5

"Hepburn et al., supra, note 3, at 406-407.
13Id. at 406; J. Hepburn and 1. Laue, "Prisoner

Redress: An Analysis of an Inmate Grievance
Procedure." 26 Crime and Delinquency 162.
Hepburn and Laue suggest'that prisoners and staff
should have equal hols'ini resolving grieviances.

"Dillingham and Singer, supra note 5, at 65.
"1 Dillingham, supra note 10, at 38-40,

e. Fixed time limits. The credibility and
practical success of grievance procedures
may be enhanced if the procedures result in
prompt responses to inmates' complaints.
Fixed time limits help to ensure inmates that
complaints will not be put off by decision-
makers. The standard provides that time
limits may not be exceeded unless an inmate
agrees in writing to an extension. If the
inmate has not agreed to an extension and no
response is forthcoming during the prescribed
period, the inmate may move to the next
stage of review. The standard would not
affect the ability of correctional systems and
institutions to impose stronger penalties for
delay among decision-makers.

Surveys of grievance procedures indicate
that a great majority impose time limits on
replies to inmates' complaints. 58 Many apply
these time limits to all levels of the grievance,
procedure. 1 There is limited information on
the comparative efficiency of grievance
procedures with fixed time limits and other
grievance mechanisms. Dillingham and
Singer indicate there may be more complaints
filed per prisoner under grievance procedures
allowing inmate participation and employing
fixed time limits.' 8 Hepburn et al. conclude
that the grievance procedure with fixed time
limits implemented in South Carolina is more
efficient than the state ombudsman program
handling similar types of complaints.19

In spite of fixed time limits, delays in
processing grievances may occur in most
grievance mechanisms. Failures to comply
with time limits in California's Ward
Grievance Procedure, for example, occur -
most frequently during appellate reviews of
grievances. 20 Serious delays may also attend
upon the introduction of grievance
procedures, as was the case following the
introduction of a grievance procedure in New
York. There, the most frequent delays took
place at the initial hearing stages, as a result
of heavy filing of grievances and the
difficulty of obtaining attendance at hearings
of prisoners subject to special conditions of
confinembnt.

21
f. Review. Review of the disposition of

inmate grievances may ensure that
institutional policies are applied fairly and
objectively and That the procedural
guarantees of the grievance procedure itself
are observed. The standard states two
different minimum requirements for review.
For grievances that are based on incidents -
occuring within the.institution or that
challenge practices, policies or conditions
that only pertain in a specific institution, the
standardmandates review by a person or
entity not under the control or supervision of
the institution. For grievances that challenge
policies or practices that apply throughout
the correctional system, the standard requires
an independent review-that is, by a person
or entity wholly outside the correctional
system. The review should ordinarily be a
step in the grievance procedure. Evidence

'8 Diuingham and Singer, supra note 5, at 23.,
7
1Id., at Table V.

11d., at 45 Chart 1.
• J9 Hepburn etal., supra note 3. at 295-299.-
" Keating et al.; supta note 3, at49 -6O, Hepburn et

al. at 254, 3452 'Dillingham, supra note 10, at 44 Table 15.

from the states' experience shows that thl
step is rarely invoked. Accordingly, fears that
heavy burdens may result from this process
appear to be unsupported.

Although correctional administrators are
expected to be capable of fair and detached
consideration of grievances, a structure that,
ensures that administrators will not be the
only individuals reviewing their own policies
will.enhance the credibility of the grievance
procedure among inmates and will furnish
administrators with impartial Input into their
dispositions of grievances. Although the
standard directs correctional agencies to
consider the views of the reviewing body or
individual, it does not require that the views
be binding. Review by a correctional agency
of the disposition of a grievance by an
institution official will be binding.

It is important to recognize that the
standard dictates the minimum level of
independence of review. Obviously,
independence and its appearance increase as
the reviewing authority gains distance front
the institution and the correctional structure,
For instance, greater Independence would be
achieved by giving reviewing authority to an
individual or group which is separate from
the executive branch of government. An
example of this would be legislatively
appointed commission or ombudsman. Still
greater independence could be achieved by
giving the reviewing commission or official
binding authority over grievance decisions
and other matters pertaining to grievance
decisions. While this type of review may be
perceived as challenging the, authority of
correctional administrators, It might improve
the credibility of grievance mechanisms
among prisoners and result in increased usd
of the mechanism in settling disputes. No
grievance mechanisms currently permit such
a degree of Independent review of grievance
decisions.22

A variety of mechanisms exist, however,
that employ impartial or "outside" review by
individuals or groups not under the direct
supervision of the institution or department
of corrections. Prisoners may be more likely
to use these grievance mechanisms with
impartial review and more likely to perceive
them as fair and responsive to their,
complaints than grievance mechanisms with
other forms of review.2 Mechanisms
affording impartial review rely on several
differentlypes of reviewers: grievance
commissions consisting of persons not

211illingham and Singer, supra note S, at 23,27.
Kealing at al., supra note 3, at 35-474

2Keating et al., supra note 3. at 14: Dillingham
and Singer, supro note 5. at 43-57. Dlllingham and
Singer summarize their analysis of interviews with
prisoners and staff and examination of records in
ten prison systems using different types of
grievance mechanisms: "Procedures have a greater
chance of success if they Include Inmates and line
staff in resolving complaints, permit appeal to
outsiders seen as Impartial and adhere to
established time limits and other procedural
requirements." (at 43) While Dillingham and
Singer's findings do not indicate that appellate
review by external authorities alone ensures
effective dispute resolution, the findings suggest
that external review may be necessary to ensure
utilization ofgrievance mechanisms by prisoners
and enhance their perception as fair and timely In
resolving diputes. I,
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affiliated with correctional agencies;
ombudsmen acting in conjunction with
administrative grievance procedures; the
state Attorney General's office acting in the
capacity of complaint examiner, arbitration
panels; and professional arbitrators acting as
mediators in the final stage of grievance
appeals. Under all grievance mechanisms
using outside review, the reviewing bodies
make advisory recommendations to
correctional administrators with respect to
final settlement of grievances.

Section 40.8 Emeryency procedures.
A special emergency grievance procedure

is necessary to handle matters that will
inevitably arise that would result in serious
harm to an inmate or a threat to the safety or
security of the institution if they were not
treated on an expedited basis. It is important,
however, that the procedure state explicitly
what matters will be subject to emergency
treatment so that inmates may avail
themselves of the procedure and frivolous
filings will be discouraged and screened out
quickly when they occur. Emergency
grievances must reach a decisionmaker with
authority to take corrective action without
passing through preliminary levels of
substantive review.

Prisoners in systems with emergency
provisions may file "emergency" grievances
relatively frequently. For example, forty
percent of all grievances filed in the
California Youth Authority's system in 1977
were initially declared "emergencies." 4
Although the heavy filing of such grievances
may be a burden on the operation of the
overall grievance mechanism, the provision
for handling grievances on an emergency
basis may serve as a "safety valve" for
prisoners' immediate reactions to
institutional problems as well as a
mechanism for settling problems which
generally require immediate relief."

Section 40.9 Reprisals.
Reprisals or fear of reprisals may

discourage use of the grievance mechanism.
No inmate should be subjected to adverse
consequences or threats as a result of having
invoked or participated in the grievance
procedure. Inmates must, therefore, be given
a remedy against possible reprisals, at least
to the extent of being permitted to complain
of reprisals through the grievance procedure.
In addition, employees of the institution
should be informed that reprisals against
inmates will be viewed seriously by the
administrators of the institution and
correctional agency and met with specific
penalties. And. since employees must also be
encouraged to participate freely in the
grievance procedure, they should receive
assurances against reprisals by
administrators.

Research on grievance procedures
discloses no evidence of formal reprisals
against grievants." Evidence of fear of
reprisal among prisoners, however, is clear.
Approximately, one-in-six prisoners in the
California Youth Authority's initial

" Hepburn et aL, supra note 3. at 100-101.
2id at 113.
"Hepburn et al., supra note 3. at 405.

experiment with grievance procedures
reported reluctance to use the procedure due
to fear of negative consequences.5' Similar
attitudes have been observed among
prisoners in New York and South Carolina.2"
A reprisal feared by many is unfavorable
intervention in parole decisions." Such fear
may harm the credibility of grievance
procedures and limit their usefulness.

Standards for grievance mechanisms
cannot be expected to prevent all informal
reprisals against grievants, but formal
reprisals by staff and administration may be
deterred by the remedies discussed above in
combination with the safeguards contained in
other standards, such as those ensuring the
confidentiality of grievance files. To minimize
informal reprisals, grievance mechanisms
might also provide for immediate
independent review of allegations of
reprisals.

Section 40.10 Records-nature;
confidentiality.

a. Nature. The systematic collectiun of
information regarding the operation of the
grievance mechanism is essential for
administrators if they are to ensure that the
procedure is operating fairly, effectively and
according to its own internal requirements.
Examples of information which might be
collected include types of grievances filed,
nature of disputed issues, final dispositions of
grievanoes, levels of review required,
compliance with time limits, and reasons for
dispositions of grievances,"

b. Confidentiality. To prevent reprisals, it
is important to keep records of individual
inmate use and participation in grievance
mechanisms out of the reach of fellow
inmates and staff. Similarly, to prevent
individuals or bodies making parole decisions
from considering inmate use or involvement
in grievance procedures as a factor in their
deliberations, strict precautions must be
taken to ensure that such material Is not
available to them. Fear on the part of inmates
that use of or participation in grievance
procedures could affect release decisions
negatively may restrict use of the grievance
procedure. In addition, fear that testimony or
evidence produced during grievance
proceedings will become known to persons
making release decisions may restrict inmate
participation in the proceedings and impede
efforts to develop fully and accurately the
factual bases of grievances.

Although institutional records are
exempted from the disclosure requirements of
freedom of information acts in many States, it
is not the Intent of this standard to override
such disclosure requirements where they
exist under State law.

California Youth Authority Report. supra note 2.
"Hepburn at at, supra note 3, at 152 261.
"Keating et aL supra note 3. at 15.
" Hpburmn at aL supra note 3. a t ,Z-264. The

standard allows inmates and staff to handle records
wher necesary for clerical purposes. The most
effective method to Implement this Standard may be
to establish a separate rcord-keepin system for
inmate rlevance records. Whenever posible, such
records should not be managed or handled by
inmates.

Section 40.11 Evaluation.
Only through periodic evaluations can

administrators and outside reviewers
guarantee that grievance procedures serve
the institutional purposes of adminitrators
while also resolving inmates' grievances
fairly. An important concern is the
availability of information on grievance
processing. Development and implementation
of record-keeping as discussed in Standard
LX will aid in conducting informed
evaluations. The standard requires review of
the evaluation by a person or group that is
not associated with the institution to assist
the administrators of the grievance procedure
in maintaining compliance with the
standards. The evaluation and the review are
to be submitted to the Attorney General to
assist him in acquitting his obligation to
review certified procedures for continuing
compliance with the standards.

An additional concern involves criteria
used in evaluations to meisure the
effectiveness of grie% a4ice mechanisms.
Criteria should be based upon the specific
objectives of the grievance mechanism Due
to the inherent difficulties in determining
whether grievance mechanisms meet the
general objectives of reducing levels of
frustration. tension, and violence among
prisoners, Keating et al. recommend that
criteria of effectiveness simply reflect
prisoners' use of grievance mechanisms and
whether such use.results in clarification and
changes In institutional policies.31

(MX Doc-. "-Ja Fe 11-26-.&-45 a.l

OKUJOM CODE 4410414

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGOD 80-106]

Drawbridge Operation Regulations;
Taylor Creek, Fla.

AGENCY: Coast Guard, DOT.
ACTION- Proposed rule.

SUMMARY. At the request of the citizens
of Okeechobee City, the Coast Guard is
considering amending the regulations
governing the operation of the Taylor
Creek Bridge on U.S. Highway 441
across Taylor Creek, mile 0.23 to require
the draw to open on signal if at least 2
hours notice is given to the local
representative. The draw of the bridge
presently opens on signal if at least 24
hours advance notice is given to the
representative in Fort Pierce, Florida.
This proposal is being considered due to
an increase in navigation.
DATE: Comments must be received on or
before December 29, 1980.
ADORESS: Comments should be
submitted to and are available for

3' Keating et al. supra note 3. at 31.
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examination from 7:30 a.m. to 4 p.m.,
Monday through Friday, at the-office of-
the Commander (oan)(Seventh Coast
Guard District, 51 Southwest First
Avenue, Miami, Florida 33130.
FOR FURTHER INFORMATION CONTACT:.
James R. Kretschmer, Bridge
Administrator, Bridge Section (oan),
Room 1006, Federal Building, 51s,
Southwest First Avenue, Miami, Florida
33130, telephone: (305] 350-4108.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rule making
by submitting written views, comments,'
data or argunients. Persons submitting
comments should include their name
and address, identify the bridge and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped self-
addressed envelope or post card.

The Commander, Seventh Coast.
Guard District, will evaluate all
communications received and determine
a course of final action on the proposal.
The proposed regulations may be
changed in the light of comments
received.
DRAFTING INFORMATION: The principal
persons involved in drafting this-
proposal are: Ensign Jane L. Hamilton,
Bridge Administration Officer, Office of
Aids to Navigation Bridge Section, and
Lieutenant John M. Griesbaum, Office of
Commander, Seventh Coast Guard
District, Legal Office.

Discussion of the Proposed Regulation

The proposed regulation is being
considered due to the increase of
waterborne traffic upon this waterway
and the ineffectiveness of the 24 hour
advance notice requirement to meet the
needs of navigation. Based on the data
obtained-from Coast Guard
investigation during-the months of May
and June 1979, there has been an
increase in waterborne traffic usage
from 2 vessels in 1977 to 140 vessels in
1979. The Coast Guard therefore, is
presenting this proposal for comment
from affected and interested parties.

Present regulations refer to this road
as State Road 15; this has been changed
to U.S. Highway 441 to reflect the
designation by which this road is more
commonly known.

In consideration of the foregoing; it is
proposed that Part 117 of Title 33-of the
Code of Federal.Regulations be
amended by revising § 117.245(h)(29) to
read as follows: : z

§ 117.245 Navigable waters discharging
into the Atlantic Ocearrsouth of and
Including Chesapeake Bay and into the Gulf
of Mexico, except the Mississippi River and
Its tributaries and outlets, bridges where
constant attendance of draw tenders is not
required.
* * * * 

(29) Taylor Creek, U.S. Highway 441,
Okeechobee, Florida. The draw shall
open on signal if at Ieast 2 hours notice
is given to the Florida Department of
Transportation Substation Maintenance
Yard, Okeechobee, Florijla.

(33 U.S.C. 499,49 U.S.C. 1655(g)(2); 49 CFR
1.46(c)(5), 33 CFR 1.05--(g(3))

Dated: 14November 1980.

B. L. Stabile,
RearAdmiral, U.S. Coast Guard Commander,
Seventh Coast Guard District.
[FR Doec. 80-37118 Filed 11-28-80; 845 am]

BILLING CODE 4910-14-M

33 CFR Part 117

[CGD 86-150]

Drawbridge Operation Regulations;
Savannah River, Clyo, Ga.
AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of the
Seaboard Coast Line Railroad Company,
the Coast Guard is considering
amending the regulations governing the
operation of the Seaboard Coast Line
Railroad drawbridge across the
Savannah River at Clyo, Georgia, to
require that the draw open on signal
from 6:00 a.m. to 11:00 a.m. and from
12:00 noon to 3:00 p.m. and that the draw
open on signal at all other times if at
least three hours notice is given.
Radiotelephone communications will be,
installed in the bridge tenders house, for
waterborne communications. If the
Seaboard Coastline's request is granted,,
it will be relieved of the responsibility of
providing full-time drawtenders and
fnay still provide for the reasonable
needs of navigation.
DATE: Comments must be received on or
before December 29, 1980.
ADDRESS: Comments should be
submitted to and are available for
examination from 7:30 a.m. to 4p.m.,
Monday through Friday, at the-offfce of-
the Commander (oan), Seventh Coast
Guard District, 51 Southwest First
Avenue, Miami, Florida 33130.
FOR FURTHER INFORMATION CONTACT.
James R. Kretschmer, Bridge
Administrator, Bridge Section (oan),
Room 1006, Federal Building, 51

Southwest First Avenue, Miami, Florida
33130, telephone: (305) 350-4108,
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rule making
by submitting written views, comments,
data or arguments. Persons submitting
comments should include their name
and address, identify the bridge and
give reasons for concurrence with or any
recommended change in the proposal,
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped self-
addressed envelope or post card.

The Commander, Seventh Coast
Guard District will evaluate all
communicatiQns received and determine
a course of final action on the proposal,
The proposed regulations may be
changed in the light of comments
received.
DRAFTING INFORMATION: The principal
persons involved in drafting this
proposal are: Ensign Jane L. Hamilton,
Bridge Administration Officer, Office of
Aids to Navigation Bridge Section and
Lieutenant John M. Griesbaum, Office of
Commander, Seventh Coast Guard
District, Legal Office.

Discussion of the Proposed Regulations

The draw is presently required to
open on signal at all times. This change
is being considered because there are
limited requests for openings during the
periods in which advance notice would
be required. From 1971 through 1979, an
average of one draw opening occurred
every three days from 3 p.m. to 6 a.m,

The bridge owner has agreed to the
installation and maintenance of
radiotelephone communications at the
bridge site and the dispatcher's office in
Savannah.

Inconsideration of the foregoing, it Is
proposed that Part 117 of Title 33 of the
Code of Federal Regulations be
amended by adding a new paragraph
(h)(12-a) immediately after paragraph
(h)(12) of § 117.245 to read as follows:

§117.245 Navigable waters discharging
into the Atlantic Ocean south of and
Including Chesapeake Bay and Into the Gulf
of Mexico, except the Mississippi River and
its tributaries and outlets; bridges where
constant attendance of draw tenders is not
required.
* *, * * *

(h)* * *
(12-a) Savannah River, mile 60.9,

Seaboard Coastline Railroad bridge,
Clyo, Georgia. The draw shall open on
signal from 6:00 a.m. to 11:00 a.m. and
from 12:00 noon to 3:00 p.m. At all other
times the draw shall open on signal if at
least three hours notice-is given.

I I I 7 I I I I I III I i r
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VHF radiotelephone communications
will be maintained at the bridge tenders
house and the dispatcher's office in
Savannah, Georgia.

(33 U.S.C. 499.49 U.S.C. 1655(g)(2): 49 CFR
148(c)(5). 33 CFR 1.05-1(g)[3)]

Dated: 14 November 1980.
B. L Stabile,
RearAdmiral, U.S. Coast Guard Commander,
Seventh Coast Guard District.
[FR flor- W-a117 Filed 11-2--a U4S am]
BIM CODE 4910-14-M

33 CFR Part 110

[CGDl1-80-091

Special Anchorage Areas; Mission Bay,
San Diego, Calif.

AGENCY. Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: The Coast Guard proposes to
establish, at the request of the City of
San Diego Park and Recreation
Department, four Special Anchorage
Areas within Mission Bay. The areas
affected are presently utilized for the
anchorage and mooring of pleasure
vessels. Designation as Special
Anchorage Areas under the control of
the City of San Diego Park and
Recreation Department Mission Bay
Harbor Police will allow for a more
orderly and efficient utilization of the
water areas.

The areas proposed for designation
are well removed from any fairway and
are located where general navigation
will not endanger or be endangered by
unlighted vessels. Establishment of
Special Anchorage Areas will eliminate
the necessity of displaying anchor lights
or sounding fog signals on vessels of not
more than sixty-five feet in length while
anchored within the area.
DATE: Comments must be received on or
before 20 January 1981.
ADDRESSES: Comments should be
submitted to Commander, Eleventh
Coast Guard District (in), 400
Oceangate, Long Beach, CA 90822.
Comments received will be available for
examination at the Marine Safety
Division. Office of the Commander,
Eleventh Coast Guard District, Room
917, Union Bank Building, 400
Oceangate, Long Beach, CA 90822.
Normal office hours are between 0730
and 1600, Monday through Friday,
except holidays. Comments may be
hand delivered to this address.
FOR FURTHER INFORMATION CONTACT.
Lieutenant Commander James B. Morris,
Marine Safety Division, Eleventh Coast
Guard District, Union Bank Building, 400

Oceangate, Long Beach, CA 90622, (213)
590-2301.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, data, or
arguments. Persons submitting
comments should include their name
and address, identify this notice
(CGDI-80--09). the specific section of
the proposal to which their comments
apply, and give reasons for the
comment. Persons desiring
acknowledgement that their comment
has been received should enclose a
stamped. self-addressed postcard or
envelope.

All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned but one may be held if written
requests for a hearing are received and
it is determined that the opportunity to
make oral presentations will aid the
rulemaking process.
DRAFTING INFORMATION: The principal
persons Involved in drafting the
proposal are: Lieutenant Commander
James B. Morris, Project Officer, Marine
Safety Division, Eleventh Coast Guard
District; and Commander Rene N.
Roussel. Project Attorney, District Legal
Office, Eleventh Coast Guard District.

Discussion of the Proposed Rule:
Article 11(c) of the Navigation Rules for

* Harbors, Rivers and Inland Waters,
Inland Rules (33 USC 180) provides for
the establishment of "Special Anchorage
Areas" by the Secretary of
Transportation (delegated to the Coast
Guard in 49 CFR 1.05-1(g)). The
designation as a Special Anchorage
Area exempts anchored vessels not
more than sixty-five feet in length from
displaying the required single anchor
light or sounding the rapidly ringing bell
fog signal.

Previously vessels have anchored in
the proposed areas with verbal
permission from the Mission Bay Harbor
Police to not display the required light
when at anchor. Designation as a
Special Anchorage Area will allow for
orderly and efficient management of the
water areas.

A preliminary environmental
evaluation has been completed and an
initial determination has been made that
this proposed action would result in no
adverse impact on the quality of the
human environment.

Summary of Draft Evaluation: These
proposed regulations are considered to
be nonsignificant in accordance with the
guidelines set out in the Policies and
Procedures for Simplication, Analysis,
and Review of Regulations (DOT Order

2100.5 of 52280). An economic
evaluation of the proposal has not been
conducted since its impact is expected
to be minimal, The amendment imposes
no economic burden and benefits all
small vessel owners since they will not
have to carry or display anchor lights or
sound fog signals when anchored in the
Special Anchorages.

In consideration of the foregoing it is
proposed to amend Chapter I of Title 33
Code of Federal Regulations as follows:

PART I 10-ANCHORAGE
REGULATIONS

1. By adding a new 1 110.91 in Subpart
a to read as follows:

§ 110.91 Milion Bay, California.

(a) Area M-1. In San Juan Cove, the
entire water area west of a line drawn
from Santa Clara Point Light; latitude
32-46-53.6N., longitude 117-14-52.5W.;
to El Carmel Point North Light; latitude
32--48-48.ON., longitude 117-14-50.1W.

Note.-Control over the anchoring of
vessels and the placing of temporary
moorings in this area is exercised by the City
of San Diego Park and Recreation
Department pursuant to local ordinances.

(b) Area M-2. In Santa Barbara Cove,
the entire water area west of a line
drawn from El Carmel Point South Light;
latitude 32-4-40.ON., longitude 117-14-
47.0W.; to Bahia Point Light; latitude 32-
46-33.5N., longitude 117-14-45.5W.

Note.-Control over the anchoring of
vessels and the placing of temporary -
moorings in this area is exercised by the City
of San Diego Park and Recreation
Department pursuant to local ordinances.

(c) Area M-3. In Mariners Basin. the
entire water area west of a line drawn
from mariners point Light; latitude 32-
45-49.2N., longitude 117-14-42.9W.; to
Mission Point Light; latitude 32-45-
43.7N., longitude 117-14-41.9W.

Note.-Control over the anchoring of
vessels and the placing of temporary
moorings in this area is exercised by the City
of San Diego Park and Recreation
Department pursuant to local ordinances.

(d) Area M-4. in Qu-ira Basin, the
water area enclosed by that portion of a
circle of 45 yard radius from Quivira
Basin Light 2: latitude 32-45-42.&N.,
longitude 117-14-25.8W.; through the arc
from 354T to 0687T.

Note.-This area is reserved for vessels
under impound or control of the City of San
Diego Park and Recreation Department
Mission Bay Harbor Police.
(77 Stat. 11( (33 USC 180]; 49 CFR 1.46(c](2];
33 CFR 1,05-(g)
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Dated: NQvember 5, 198o.
A. P. Manning,
RearAdmiral, U.S. Coast Guard Commander,
Eleyenth Coast Guard DistricL
[FR Doe. 80-37110 Filed 11-2-80;, 8:45 am)
SILLING CODE 4910-14-M

POSTALSERVICE

39 CFR Part 111

Proposed Expansion of the ZIP Code
System by Adding a Hyphen and Four
New Numbers
AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This proposal would amend
postal regulatfons that describe the ZIP
Code system as a preliminary step in the
proposed expansion of the existing five-
digit ZIP Code by adding a hyphen and
four new numbers. The existing five-
digit ZIP Code has been of great
assistance in the processing of mail from
the point of entry into the postal system
to the postal facility serving the
addressee. The existing 5-digit system is
unable, however, to direct mail to the

"delivery route of the addressee. This
task is performed by clerks who are
required to memorize the addresses
delivered by each letter carrier. Through
the expanded ZIP Code, it will be
possible to automate the sorting of a.
large part of the mail directly to the
delivery route of the addressee, thereby
eliminating te need for most of the
memorization required today. This
increased use of machine sorting will
slow increases in postal costs and
postage rates. A draft regulatory
analysis is attached as an Appendix to
this document.
DATE: Comments must be recbived on or
before January 5,1981.
ADDRESS: Written comments should be
sent or delivered to the Director, Office
of ZIP Code Expansion, Room 6624, U.S.
Postal Service, 475 L'Enfant Plaza West,
SW., Washington, D.C. 20260. Copies of
all written Comments will be available
for public inspection and photocopying
between 9:00 AM and 4:00 PM, Monday
through Friday, in Room 6624, U.S.
Postal Service Headquarters, at the
above aidress.
FOR FURTHER INFORMATION CONTACT.
Mr. E.T. Dewey, (202) 245-5019.
SUPPLEMENTARY INFORMATION:

Background
On June 3, 1980, the Postal Service

published in the Federal Register a
notice and a request for comments on
the Plan to Implement a Nine-Digit ZIP
Code System. 45 FR 37571. Comments

were received from 20 organizations or
individuals. One of the commenters, a
major mailer, said that it "supports the
Concept of ZIP Code expansion as a
logical step toward improved efficiency
in mail processing through use of
advanced technology". Not all
commenters, however, supported our
proposal, and a number of commenters
requested additional information about
various details of the proposal, or raised
questions such as the following, which
we will answer here:

Comments and Postal Service
Responses

1. What purpose does the Postal
Servicd have in encouraging use of the
expanded ZIP Code several years before
the equipment will become available to
make use of it in mail processing? We
know from experience that a program

,such as this cannot become a reality
overnight. The-ive-digit ZIP Code was
introduced in 1963. If took a nufnber of
years before major mailers and the
general public began to use the ZIP
Code in significant numbers. Today, the
level of public cooperation is excellent,
with approximately 97 percent of all
mail bearing a ZIP Code. In addition, it
should be noted that the existing
timetable (which may be optimistic)
schedules the first wave of optical
character readers (OCR's) and bar code
readers (BCR's) to be delivered to
certain of the largest post offices in late
1981, which is a ielatively short time
after computer tapes of the expanded

,ZIP Code will be made available to
mailers who have the capability for
computerized list conversion.

2. What effect will the expanded ZIP
Code have on the carrier route presort
program and on the presortprograms
and discounts generally? The expanded
ZIP Code program does not include any
changes in the current presort programs.
Presorting by mailers to carrier routes
will continue to be encouraged. The
proportion of business mail for which
carrier route presorting is feasible is
small. Accordingly, we believe that over
the long term the continued utility of.the
presort programs will be determined by
mailers as they choose the best program
to meet their needs.

,3. Under what circumstances would-
the expanded ZIP Code be made
mandatory? The expanded'ZiP Code,
will not be mandatory. Postal customers
will retain an option to use it or not.

4. In what ways will mailers who fail
to use the expanded ZIP Code suffer
disadvantages or those who use it
receive favored treatment? There will be
no penalty for those who do not use the
expanded ZIP Code. The same service
slandardswill'apply for both five- or

nine-digit coded mail, although the
percentage of achievement of service
standards for nine-digit coded mail may
rise. The only disadvantage from not
using the expanded ZIP Code will be the
increased mail processing costs that
could have been avoided. These costs
could result in higher postage rates.

5. Will there be incentives for using
the expanded ZIP Code? We recognize
that incentives will encourage mailers to
use the expanded ZIP Code. However,
the precise nature of any incentives has
not yet been determined. Accordingly,
the Postal Service welcomes public
comments on the matter of incentives.

6. Has a study been made to
determine whether it will be cost
effective for business mailers to switch
to the expanded ZIP Code?No formal
study devoted specifically to the
question of "cost effectiveness" to
business mailers has been undertaken.
Instead the Postal Service proposes to
make the use of the expanded ZIP Coda
voluntary, so that mailers can weigh for
themselves whether it will be cost
effective to use it. The Postal Service
conducted studies and determined that
there would be gradually increasing
savings each year up to 1987, the first
year of full implementation. In 1987,
based upon deployment of all
equipment, we estimate savings of $597
million. Savings of this magnitude,
which far exceed any conceivable
address file correction cost, will be
passed on to the mailers in the postage
rates.

7,How will service compare between
mail which is now presorted by the
mailer and that which must be bar
coded before further processing by the
Postal Service?Mail presorted and
pouched to carrier routes may
experience a somewhat higher, more
consistent level of achievement of
service objectives, as is the case with
the existing distribution system, since It
will bypass incoming and secondary
distributions and will be ready for
earlier transportation. With this
qualification, hoIever, niail that must
be barcoded before further processing
by the Postal Service will be accorded
the same processing and delivery
priority as mail presorted by the mailer.
The mode of transportation and the
operating plan requirements will be
identical for both types of mail. There Is
no difference in service objectives and
there should be no other difference In
service.

8. In what offices will OCR's be
located? Present plans provide for
OCR's to be located in 211 offices. These
offices process 90 percent of originating
and 85 percent of destinating letter-size
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First-Class Mail, much of which is OCR-
readable.

9. How does the expanded ZIP Code
program affect non-letter mail or other
mail now processed manually? The
expanded ZIP Code will have no
immediate effect on manually processed
mail. However, when there is a
sufficient volume of non-letter-size mail
bearing the expanded ZIP Code, it
would be possible to adapt manual
cases for sorting to carriers based on the
expanded ZIP Code, instead of the
memory of sorting clerks. Use of the
expanded ZIP Code would also permit
the Postal Service to adapt new
technology, such as wand readers, to the
sorting of flats and parcels.

10. What changes will there be in the
degree of sorting for business reply mail
bearing the expanded ZIP Code, for
mailers with unique five-digit codes, or
for other mailers? Mailers will receive
the same degree of sorting for business
reply mail that bears the expanded ZIP
Code as they presently receive without
that Code. The Postal Service will affix
a bar code on each letter bearing an
expanded ZIP Code and will, through
use of a BCR, be able to reach that
degree of sorting with fewer handlings
and accordingly at less cost. Of course,
some major mailers affix a bar code
themselves on their business reply and
"courtesy reply" envelopes. When put in
the mailstream such letters will be
sorted both at the origin post office and
at the destination by a BCR. As to firms
with unique five-digit codes or other
large volume firms, they may request a
series of unique add-on numbers for
their internal mail sorting purposes
rather than for Postal Service use.

11. How will mailers use the
expanded ZIP Code directory data base
for addresses such as rural routes which
lack a street name and number? All
rural boxes which lack a street name or
number are identified by box numbers.
See Domestic Mail Manual, 158.52.
Accordingly, in rural areas the
expanded ZIP Code will be assigned by
ranges of rural box numbers. Mailers
can determine the expanded ZIP Code
by noting the code assigned to the span
of box numbers that includes the box in
question.

12. What is the relationship and its
rationale between the expanded ZIP
Code system and the Bureau of Census
coding systems? The Postal Service did
not assign ZIP Code numbers, either the
five-digit or the expanded numbers, with
any reference to Bureau of Census
numbers. The expanded ZIP Code, like
the existing five-digit ZIP Code. divides
the entire country into geographic areas
for the purpose of efficient processing
and delivery of mail. The Bureau of the

Census used the five-digit ZIP Code in
its 190 population census mailing with
very good results. It seems likely that
the 1990 census will also conducted
primarily through the mail, with the help
at that time of the expanded ZIP Code.

13. How much does the Postal Service
estimate the change to an expanded ZIP
Code will cost the Service? The Postal
Service estimates the cost of
implementing the expanded ZIP Code
system at $24 million. This amount
includes funds to notify customcrs of
their new ZIP Code, to plan and
establish specifications for a telephone
inquiry system that would provide
answers to questions about another
person's ZIP Code, to pay for
advertising, plus salaries, travel, etc. of
employees assigned to the expanded ZIP
Code coding program. This amount does
not include the cost of establishing a
telephone inquiry system (since the
Postal Service has not yet received any
bids) or the cost to the Postal Service of
any incentives that the Service may
offer to encourage use of the expanded
ZIP Code. These costs will not be on the
same order of magnitude as the
estimated savings once the program is
implemented.

For associated equipment, the Postal
Service is considering a maximum
investment through 1967, at which time
equipment purchases will be complete,
of $087 million.

14. Has the Postal Seriice estimated
the cost to the public, including small
businesses, of switching to the
expanded ZIP Code?There has been no
formal estimate by the Postal Service of
cost to the public, the cost could vary
greatly from mailer to mailer, depending
upon the size of the mailer's files and
the ease with which they can be
matched to the data base. We believe
that appropriate incentives will make it
worthwhile for mailers to convert their
mailing lists. The Postal Service will
have 10=0 expanded ZIP Code
computer tapes, which will be available
on a first come, first served basis, to
mailers who have the capability for
computerized list conversion. We
estimate the cost to match a
computerized address will range from
one-half cent to one cent per address.
Since there are some 80 million delivery
addresses, and each delivery address is
estimated to be on 100 different mailing
lists, we estimate the total cost to
convert the computer files of all mailers
with computerized onversion capability
would range from $40 million to $80
million. With regard to local lists
(churches, etc.) and lists of non-
computerized business mailers, the
Postal Service expects to offer some

form of list conversion assistance.
However, the nature of that assistance
has not yet been determined.

15. What is the Postal Service
estimate of the total savings to be
anticipated from the expanded ZIP Code
system?The Postal Service estimates
that the first year of full implementation
of the expanded ZIP Code system will
produce a savings of $597 million in mail
processing workyears. In addition to
these savings, there will be a reduction
in initial scheme training costs for
incoming secondary sortations, a
reduction in recurring costs associated
with scheme changes (caused by carrier
route adjustments), an increase in the
amount of "direct" mail broken out for
carriers, a reduction in costs and
improved weighing accuracy of mail in
the Management Operating Data System
as a result of machine data recording
functions, and a potentially improved
service consistency through a reduction
in the sorting error rate. Although the
Postal Service has not estimated the
amounts that these additional
reductions would save, we think the
savings would be significant.

The Proposal
The Postal Service appreciates the

response of commenters to our June 3
notice in the Federal Register. We found
the comments to be generally thoughtful
and helpful in preparing a proposed
description of the ZIP Code system in
section 122.6 of the Domestic Mail
Manual. Section 12.6 is proposed to be
amended as follows:

Sectional Analysis
Section 122.61 describes the ZIP Code

system. The current regulations describe
the purpose of each of the digits of the
five-digit ZIP Code. Proposed 122.61
revises this section to describe the
purpose of the four additional digits
used in the expanded ZIP Code. It
should be understood from this section
that the term "ZIP Code" only refers to
the expanded ZIP Code rather than any
portion of the expanded ZIP Code.

Proposed 122.62 expands the current
section to make it clear that the ZIP
Code system enables the Postal Service
to achieve greater economy, as well as
accuracy and speed, in the dispatch and
delivery of mail.

Proposed 122.631 is a new section
dealing with the assignment of codes for
the expanded ZIP Code. the proposed
section makes it clear that unique
expanded ZIP Codes will be assigned to
appropriately-sized areas served by the
Postal Service and that sufficient ZIP
Codes have been reserved to allow
assignment of expanded ZIP Codes to
future areas ofgrowth.
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Proposed 122.632 deals with the
assignment of the first five digits of the
ZIP Code and is based, in part, oh
current 122.631, 122.632, and 122.633. The
section is designed to make clear that
the first five digits of the ZIP Code will
not be called "the ZIP Code"; under the
proposed regulation the first five digits
are called "five digit ZIP Codes". The
delivery area served by a postal facility
assigned a five-digit ZIP Code is called a
"five-digit ZIP Code area". The
proposed rule continues the substance
of current 122.631 that each post office is
assigned at least one five-digit ZIP Code
and continues the substance of 122.632
and 122.633 dealing with the assignment
of more than one five-digit ZIP Code to
certain piost offices. These offices are
called, under the new terminology
proposed under 122.632, "multi five-digit
ZIP Code offices".

Proposed 122.633 introduces the term
"three-digit ZIP Code" to refer to the
first three digits of the ZIP Code. The
section also continues the substance of
current 122.634 that major city post
offices, like sectional center facilities,
may be assigned a three digit ZIP Code.
These major post offices are called,
under the new terminology proposed
under 122.633, "unique three-digit ZIP
Code offices".

In conjunction with these last two
changes, it is proposed that current
Exhibit 122.633 be renumbered as
Exhibit 122.632 and labeled "Multi-Five--
Digit ZIP Code Offices" and Exhibit
122.634 be renumbered as Exhibit
122.633 and labeled "Unique Three-Digit
ZIP Code Offices".

Proposed 122.634 deals with directory'
assistance to mailers. It states that
systems will be provided by the Postal
Service, effective October 1981, which
will provide members of the public with
the appropriate ZIP Code for an address.
The proposed section also notes that
Publication 66, the National ZIP Code
and Post Office Directory, will provide
the five-digit ZIP Code assigned to each
five-digit ZIP Code area.

Proposed 122.64 continues the
substance of current 122.64 without
change, other than changing addresses,
and the ZIP Codes in the sample
addresses to nine digits.

Proposed 122.65 continues, without
change, current 122.65.

If the proposed regulation is adopted,
it would be-necessary to make a number
of conforming changes in those sections
of the DMM which deal with customer
use of an appropriate ZIP Code. Those
sections, referenced below, would be
changed to make them consistent with
an expanded ZIP Code system.

DMM'Sections
122.821 Change "the ZIP Code" to "either
. the ZIP Code or the five-digit ZIP Code".
122.822 Change "the ZIP Code" to "either

the ZIP Code or the five-digit ZIP Code".
122.823 Change "the ZIP Code" to "either

the ZIP Code or the five-digit ZIP Code".
137.28 Change "the ZIP Code number" to"either the ZIP Code or the five-digit ZIP

Code".
141.242 Change "ZIP Code" to "either the

ZIP Code or the five-digit ZIP Code".
143.421(a) Change 'ZIP Code" to "either the

ZIP Code or the five-digit ZIP Code".
322.32(b) Change "ZIP Codes" to "either the

ZIP Codes or the five-digit ZIP Codes".
362.1 Change "the ZIP Code" to "either the

ZIP Code or the five-digit ZIP Code".
Delete parentheses around "or carrier route
code if presorted directly to carriers".

461.1(f) Change "ZIP Code" to "either the
ZIP Code or the five-digit ZIP Code".

462.31 Change the initial "the ZIP Code" to"either the ZIP Code or the five-digit ZIP
Code". Amend the phrase following
'Exception:" to read- "addresses on pieces
bearinga simplified address in accordance
with 122.41 do not need to include a ZIP
Code".

467.223 Change "Lowest ZIP Code" to
"Lowest five-digit-ZIP Code".

493 Change "ZIP Code" to "either the ZIP
Code or the five-digit ZIP Code".

561.1(f) Change "ZIP Code" to "either the
ZIP Code or the five-digit ZIP Code".

562.31 Change the initial "the ZIP Code" to
"either the ZIP Code or the five-digit ZIP
Code". Amend the phrase following
"Exception:" to read: "addresses on pieces
bearing a simplified address in accordance
with 122.41 do not need to include a ZIP
Code".

567.223 Change "Lowest ZIP Code" to
"Lowest five-digit ZIP Code".

593 Change "ZIP Code" to "either the ZIP
Code or the five-digit ZIP Code".

661.2 Change the initial "the ZIP Code" to
"either the ZIP Code or the five-digit ZIP
Code". Amend the phrase following
'Exception:" to read: "addresses on pieces
bearing a simplified address in accordance
with 122.41 do not need to include a ZIP

o Code".
661.331 Change "the ZIP Codes" to "either

the ZIP Codes or the five-digit ZIP Codes".
667.132(b) Change "Lowest ZIP Code" to

"Lowest five-digit ZIP Code".
761.11 Change "a complete ZIP Code" to

"either the ZIP Code or the five-digit ZIP
Code".

767.22 Change "Lowest ZIP Code" to
"Lowest ive-digit ZIP Code".

767.6(a) Change "ZIP Code of the" to "ZIP
Code or the five-digit ZIP Code of both
the".

917.52(a)(5l" Change the initial "the ZIP
Code" to "either the ZIP Code or the five-
digit ZIP Code". Amend the phrase
following 'Exception:" to read: "addresses
on pieces bearing a simplified address in
accordance with 122.41 do not need to
include a ZIP Code".

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.

553 (b), (c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites public comment
on the following proposed revisions of
the Domestic Mail Manual, which Is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

Part 122-Addresses
Revise 122.6 to read as follows:

122.6 ZIP Code System
.61 Description. The ZIP Code

system is a numbered coding system
which facilitates efficient processing of
mail. Each ZIP Code is a nine-digit
number divided by a hyphen between
the fifth and sixth digits. The first three
digits identify the delivery area of the
sectional center facility or major city
post office serving the area In which the
address is located. The next two digits
(the fourth and fifth digits of the ZIP
Code) identify the delivery area of the
associate post office or branch or station
of the major city post office serving the
addressee. The sixth and seventh digits
(the first two digits following the
hyphen] identify an area known as a'
sector. The eighth and ninth digits
identify a smaller area known as a
segment.

The final four digits of the ZIP Code
identify specific geographic units such
as a side of a street between
intersections, both sides of a street
between intersections, individual
buildings, a floor or group of floors In a
large building, a firm within a building, a
span of boxes on a rural route, or a
group of post office boxes in which mail
delivery will be made by a single postal
employee.

.62 Purpose. The ZIP Code enables
the Postal Service to achieve greater
accuracy, speed, and economy in the
processing and delivery of mail.

.63 Assignment of ZIP Codes.

.631 General. Each segment-sized
geographical area served by the Postal
Service is assigned a unique ZIP Code
representing the sectional center facility
or major city post office In whose"
delivery area the segment is located
(three-digit ZIP Code area), the
associate post office or branch or station
of the major city post office serving the
area (five-digit ZIP Code area), and the
sector and segment number assigned to
the area. Sufficient sector and segment
numbers have been reserved in each
five-digit ZIP Code area to allow for
future growth.

.632 Assignment of ZIP Codes to
Five-Digit ZIP Code Areas. Each
delivery area is assigned a unique five-
digit ZIP Code which consists of the first
five digits of the ZIP Code of each
address within the area. All post offices
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are assigned at least one such unique
five-digit ZIP Code. Larger post offices
are assigned two or more five-digit ZIP
Codes if two or more handlings are
required for the distribution of mail to
delivery routes and box sections. These
post offices are called multi five-digit
ZIP Code offices and are listed in
Exhibit 122.633. Separate five-digit ZIP
Codes are assigned to each delivery unit
at these offices. Bulk mailings of second-
and third-class mail, controlled
circulation, presorted special fourth-
class, and presorted First-Class Mail
must be presorted by the mailer to
specified ZIP Code and other
destinations as prescribed in Chapters 3,
4, 5, 6, and 7.

.633. Assignment of ZIP Codes to
Three-Digit ZIP Code Area. The first
three digits of the ZIP Code identify the
sectional center facility serving the
delivery area in which the address is
located. Major city post offices are also
assigned three-digit ZIP Codes which
are unique to those post offices. These
offices are called unique three-digit ZIP
Code offices and are listed in Exhibit
122.634.

.634 Directory Assistance. Directory
assistance systems will be provided by
the Postal Service effective October 1981
in order to aid members of the public in
obtaining the appropriate ZIP Code for
an address. Additionally, Publication 65,
the National ZIP Code and Post Office
Directory, lists the five-digit ZIP Codes
assigned to each five-digit ZIP Code
area.

.64 Placement of ZIP Code Digits

.641 The ZIP Code should appear on
the last line of both the address of
destination and return address following
the city and state. A space not less than
two-tenths of an inch nor more than six-
tenths of an inch should be left between
the last letter of the state name and the
first digit of the ZIP Code. A comma
should not be inserted between the state
name and the ZIP Code. Example:
Mr. Henry Brown
3484 Wyandotte Street
Baton Rouge, LA 70805-5868

When the state name is abbreviated,
the use of a period after the name is
optional so long as a space precedes the
ZIP Code.

.642 For mail on which space or
other factors make the positioning
shown in 122.641 impractical, the ZIP
Code may be carried as the bottom line
of the address, provided it is
immediately beneath the city and state
and no characters or digits either
precede or follow it. Example:
Mr. Harold Jones
4740 Jean Street
Baton Rouge, LA
70805-0945

.65 Post Office Assistance to
Mailers. Mailers may ask their local
postmasters for information about the
ZIP Code system and for guidance in
bringing their mailing practices into
compliance with the ZIP Code
provisions. Postmasters will, upon
request by mailers, send post office
representatives to help mailers make
arrangements for ZIP Code mailing lists
and for packaging and sacking bulk
mailings by ZIP Code.

An appropriate amendment to 39 CFR
111.3 to reflect these changes will be
published if the proposal is adopted.
(3g U.S.C. 401.403)
W. Alim Sandars,
Associate General Counsel. GeneralLow and
Administration.

Appendix-Draft Regulatory Analysis

Date: November 24,1980
Agency: Postal Service
Contacth Warren P. Denise
Phone: (20) 245-4058
1. Title-Nine-Digit ZIP Code Program
2. Nature of Proposed Action: The

Postal Service proposes to amend the
regulations on the ZIP Code system
(Domestic Mail Manual, 122.6). The
current regulations provide that:

The ZIP Code is a five-digit coding
system which identifies each post office
and each delivery unit at large offices
and associates each with the sectional
center or major office through which
mail is routed for delivery. The first
three digits identify the sectional center
or the major city. The last two digits
identify the post office or other delivery
unit.

The proposed regulation addresses
the following specific issue and
subissues:

Issues: The five-digit coding system
would be expanded to a nine-digit
system.

Subissues: (a) The term "Single.ZIP-
Coded Ofices" would no longer be
applicable; (b) The National ZIP Code
and Post Office Directory would be
eventually replaced by local expanded
ZIP Code directories and supplemented
by a national toll-free call-in system for
expanded ZIP Code information; (c) The
expanded ZIP Code system would, like
the existing five-digit ZIP Code system,
be voluntary; (d) the notification to
mailers of their expanded ZIP Codes
would begin by furnishing computer
tapes to large mailers in February 1981.
Mass mailings to notify the occupant of
each address of its new expanded ZIP
Code would begin in the fall of 1981; (e)
Incentives would be offered to
encourage large-scale mailers to use the
expanded ZIP Code; (f) The carrier route

presort and other discount programs
would coexist with the expanded ZIP
Code system; (g) Optical Character
Reading (OCR) machinery and Bar Code
Readers (BCR's) would begin to be
deployed in the summer of 1981. Full
deployment of machinery would be
completed by the end of 1986.

3. Purpose and NeedforAction: This
action will serve several purposes. The
general purpose is to continue efforts by
the Postal Service to improve
productivity and utilize advances in
technology for postal operations. More
specifically, the expanded ZIP Code
would assist in the automation of much
of the current letter mail processing
operation, make manpower savings
possible, improve service consistency,
and help to stabilize postal rates.

The need for this proposal is based in
the law. In the Postal Reorganization
Act of 1970, Congress required the
Postal Service "to maintain an efficient
system of collection, sorting, and
delivery of the mail nationwide", 39
U.S.C. 403(b][1). In the past ten years,
the Postal Service has met that
requirement in part by steadily
increasing the amount of mail it handles
mechanically. In 1970 the Service
handled mechanically only 20 pieces of
mail out of every 100 pieces at the larger
offices. Today it handles more than 70
out of every 100 pieces at the 515 largest
offices by machinds. As a result of this
mechanization and other cost-saving
efforts, mailers have been saved literally
billions of dollars in postage.

Current letter mail sorting machinery
has contributed greatly to the
productivity gains achieved by the
Postal Service over the past ten years.
Since fiscal years 1971, productivity
measured by the number of pieces
processed per work year has increased
in the aggregate 27 percent. The Postal
Service is now processing about 18
billion more pieces of mail per year with
about 75,000 fewer employees.

Although existing letter mail sorting
machines helped the Postal Service to
make these great strides in efficient
processing of the mail, they appear to
have reached their zenith and offer very
little additional hope for improvement in
productivity.

Recognizing the limitations of existing
machinery, the Postal Service has been
working for a number of years to
improve its mail processing machines in
order to continue productivity growth.
This activity centered around optical
character readers (OCR's), which have
the capacity to read addresses and, by
applying a bar code, direct mail to the
mail carrier without address reading by
employees. At the post office of the
addressee, an inexpensive bar code
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reader (BCR) would sort the bar coded
mail directly to carrier routes, buildinE
and firms, thereby conpletely avoidinE
expensivp manual sorting.

In April 1976 the Postal Service
established a special task force to
review these possibilities and make flu
recommendations for ways to improve
productivity. The outcome of that revio
was an endorsement of the concept of
deploying optical character and bar
code reading equipment and a
recommendation that the Zip Code be
extended by four additional digits.

4. Public notice of the action. In
September 1978 the Postmaster Geneu
publicly announced the intention of th
Postal Service to proceed with an
expanded ZIP Code. This was further
reflected in the Annual Report of'the
Postmaster General for fiscal year 197
and 1979, which is transmitted to the
President and the Congress pursuant t
39 U.S.C. 2402. It was also published ft
the annual Comprehensive Statement i
Postal Operations submitted to Congrc
in January 1979 and in January 1980 in
accordance with 39 U.S.C. 2401(g).

On June 3, 1980, the Postal Service
published in the Federal Register (45 F
37571) a description of its plan for the
implementation of an expanded ZIP
Code system. Twenty commenters
replied to the notice, with supporters
and opponents about equally divided.
The commenters also asked many .
questions on various aspects of the pl
The response of the Postal Service to
each of the questions appears in the
Supplementary Information of the
proposed rulemaking published today,
which this document is 'appended.

On September 17,1980, a hearing on
the plan for a nine-digit ZIP Code was
held by the House Subcommittee on
Government Information and Individu
Rights. In response to a request by a
member of the Subcommittee, the
witness for the Postal Service agreed t
prepare and submit to the Subcommitt
a regulatory analysis.

5. Selection of Proposed Option-
Objectives. The proposed expansion
from a five-digit to a nine-digit ZIP
Code, using OCR's and BCR's for mail
sorting, is designed to improve
productivity by taking advantage of
advances in technology for postal
operations. Other options to accompli.
these objectives were also considered
but rejected. The option that best carr
out the objectives of the Service ii
reflected in Option B, which is,
therefore, proposed. A summary
analysis of the various possibilities
follows.

6. Options. A description of each of
the six options is presented below. An

assessment of the effects of each option
:s, is also presented.

Option A: Continuation of the-present
system.

(a) Description. The present mail
piocessing system employs multi-

mi position letter sorting machines
(MPLSM's) and manual distribution

e cases. Chart I, a simplified flow of the
present processing system, depicts how
mail'flows through this equipment.

First, originating mail which is subject
to machine processing ("machinable") is
normally distributed on an MPLSM.
Operators must key a combination of

al digits of the present ZIP Code. Based on
a the data entered, the MPLSM will then

direct mail to the proper separation on
the reverse side of the machine.
Distribution will be made to other post

3 offices or to a zone or associate office of
the origin city. Mail which will be

o delivered in another city requires
I additional distribution at the city of
on delivery and may require intermediate
ess sorting at an Area Distribution Center

(ADC). Finally, the mail will be
distributed to the carrier, l~ox, or firm by
an MPLSM operator or manual clerk.

R From the above brief description of
the present mail flow, it is apparent that
distributing mail with the present
MPLSM's requires numerous handlings.
In addition, this sorting concept requires
operators to memorize secondary
schemes in order to distribute mail to

an, the final delivery operation. These
secondary operations have a lower
productivity than normal MPLSM
operations with a tendency for higher

to . error rates. The productivity is even
lower if processing is accomplished by
manual distribution.

Presently, over'seventy percent of the
originating first-class letter volume is

al distribuied through MPLSM's in
mechanized offices. Approximately forty
percent of the volume distributed to

o carriers is processed by MPLSM. Except
ee for a few isolated instances, the

potential for productivity gains through
deployment of additional MPLSM's is
limited.

(b) Economic Effects:-1) Individuals:
Ninety-seven percent of the mail now
being received by the Postal Service
bears a ZIP Code. The five-digit ZIP
Code is widely accepted by individuals.

sh Its use does not add a significant cost
for individuals using the mail.

PR BILUNG CODE 7710-12-M
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(2) Small companies and
organizations. Some small companies,
such as utilities, find it advantageous to
presort their First-Class Mail. Depending
upon certain factors such as the number
of pieces, weight, etc., such mail must be
sorted either to the five-digit ZIP Code
or the 3-digit ZIP Code prefix in order to
receive the reduced presort rate. Many
small nonprofit organizations, such as
churches, send oit third-class mail at
reduced bulk rates which are based on
presortation of the mail. The economic
effect of the existing ZIP Code system
on such mailers is beneficial.

(3) Major mailers. Major mailers are
able to take advantage of all presort
discount program, all of which involve
use of the existing five-digit ZIP Code.
The economic effect of the existing ZIP
Code system on major mailers is
beneficial.

(4) The postal system. Since FY 1971,
productivity measured by the number-of
pieces processed per work year has
increased in the aggregate 27 percent.
MPLSM's, which are used to sort mail
by the' existing ZIP Code, have helped
the Postal Service to process 18 billion
more pieces of mail per year with some
75 thousand fewer employees. Without
productivity advances, the public would
today be paying several billion dollars
more per year for postage.

The following productivity rates are
being achieved in the present system:

Productivity
Operation pieces perworkhour

Outgoing and maqaged mall (MPLSM) ...... 1,600-1.850
Incoming secondary (MPLSM)............ 1,300-1.450
Incoming secondary (Manual)........... 700-1.000

,The distribution costs per thousand
pieces under the present system are $25.

Under the present system no
additional capital investment will be
made. The operating costs necessary to
support it include direct maintenance
labor, recurring maintenance training,
and equipment parts. These are outlined
in Chart II.
BILLING CODE 7710-12-M
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(c) Distribution of Effects. No
additional savings will be achieved and
the outlook for further improvement in
the productivity of the mail processing
system will be bleak. As inflation and
other factors continue to drive up labor
costs, the partial offset against the need
for rate increases which increasing
mechanization has provided in the past
will disappear.

Option B: The Postal Service's
proposed plan.

(a) Description. Based on the -

recommendations contained in the 1976
Task Force Report, a unique four-digit
add-on code will be assigned to each
block face which receives city delivery
services. Unique codes will be assigned
to business firms, portions of rural
routes, and lock box sections. -These
four numbers when combined with the
existing five-digit ZIP Code will produce
an expanded ZIP Code which can be
used for sorting mail to the required
delivery level. With the proposed
system, changes in the secondary
schemes caused by route restructuring
will require orily a reprogramming of the
sorting equipment. Under the present
system, route changes require a
relearnfng process by MPLSM and
.manual distribution clerks. This is a
time consuming and expensive
requirement, and is -subject to errors
especially during the initial stages.

A simplified flow for the proposed
mail processing operation is provided in
Chart III. It should be noted that in both
the present and proposed systems, the
non-machinable mail will continue to be
,processed by manual distribution clerks.
With the proposed system, tfayed and
bundled meter mail, business reply mail,
and loose meter mail from the cancelling
operation willbe processed through the
OCR Channel Sorter.
BILLING CODE 7710-12-M
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The OCR will read the expanded ZIP
Code, print a bar code on the letter,
verify that the bar code is the right one
for the number read, and sort this mail
into a limited number of channels or
stackers. If the OCR is unable to bar
code the letter, then the letter will be
sent to the MPLSM operation. There it
will follow the traditional machine
processing path. Mail to which a bar
code has been applied will be taken
from the channels and processed
through the bar code reader (BCR),
which will read the bar code and sort to
the correct destination. If a bar coded
letter is to be delivered. by another post
office, then the outgoing routing scheme
will be used. On the other hand, if mail
is to be delivered from the originating
post office, then it will be sorted to a,
carrier, firm, or box using a BCR
incoming-secondary scheme.

If intermediate distribution is required
at an Area Distribution Center (ADC),
then mail will be dispatched from the
origin office, sorted by a BCR at the-
ADC, and dispatched to the office of
delivery for BCR sorting to a carrier,
firm, or box. Mail may also be
dispatched directly from the origin office
to the office of delivery without ADC
processing. In either case, mail will
ordinarily be sorted-by a BCR instead of
a comparatively higher-cost MPLSM or
manual operation.

Mail that has not been bar coded will
be processed on the MPLSM. These
machines will be modified with an
Expanded ZIP Code Retrofit (EZR).kit to
enable the operators to key the added.
four digits in place of using memorized
routing schemes to do the secondary
sort. The machine computer will direct
the mail piece to the bin for the
appropriate carrier route, firm, or box.

(b) Economic Effects:-(I) Individuals,
The Postal Service recognizes that
people tend to resist the addition of new
numbers to their lives. Numbers are
impersonal and sometimes hard to
remember. They tend to subordinate the
human element to machines and
technology. However, the expanded ZIP
Code is voluntary. The nine expanded
ZIP Code numbers are also no longer
than Social Security numbers and are
shorter than long-distance phone
numbers and many credit card numbers
and bank numbers. The Postal Service
hopes individuals will use the expanded-
ZIP Code, as they now use the five-digit
ZIP Code. The Postal Service sees little,
if any, measurable economic impact on
individuals who add four more digits to
their existing five-digit ZIP Code.

(2) Small companies and
organizations. The companies and
organizations that presort according to

"the present five-digit ZIP Code or the
three-digit ZIP Code prefix will be able
to choose for themselves whether to
continue their present practices without
penalty, or begin using the expanded
ZIP Code with such incentives as may
be offered. The prificipal economic
effect would be the cost of updating
mailing lists. The Postal Service will
supply computer tapes to those who
have the capability for computerized file
conversion, and will also assist other
mailers to adapt their lists. There would,
of course, be other conversion costs,
such as the cost of revising envelopes to
provide sufficient space for the extra
digits, the cost of revising forms, etc.
Costs such as these app'ear to be
relatively minor and could be phased in
gradually as existing stocks of
envelopes and forms are used up and

°new supplies are ordered. The expanded
ZIP Code system is constructed to
accommodate change. It does not have
to be adopted by mailers all at once.
They can use the five-digit ZIP Code
until such time as they are ready to
make a partial or complete switch-over.
As mailers begin to switch over to the
expanded ZIP Code, the Postal Service
can schedule its OCR and BCR
machines to process mail in accordance
with the expanded ZIP Code system as
the volume of such mail warrants.

(3) Major mailers. Major mailers
would continue to be able to take
advantage of all existing presort
discount programs, which depend upon
,use of the five-digit ZIP Code, while
preparing their mailing lists to
accommodate the expanded'ZIP Code.
As postage rates reflect the benefits of
the code and increased automation,
there will be'a financial advantage for
large mailers to use the new system.

The cost of conversion of mailing lists,
which could have been large, will be

* much reduced because the Postal
Service is preparing 10,000 nine-digit
computer tapes which it will share with
mailers on a first come, first sefved
basis.

We estimate the cost to match a
computerized address will range from
one-half cent to one cent per address,
based on estimates from large list-
processing companies. There are 80
million delivery addresses in the United
States. On the average, a delivery
address is on an estimated 100 different
mailing lists. Based on these
assumptions, the total investment
needed to convert the computer files of
all the large mailers would range from
$40 million to $80 million. This amount
would not necessarily be expended in
one year, since all large business

mailers would not convert immediately.
We think it more likely that half of these
mailers would convert their files during
the first year after implementation of the
proposed system. The remaining mailers'
would do so over a three or four year
period.

It should also be noted that the
savings that will accrue to the postal
system from the expanded ZIP Code will
slow postage rate increases for mailers.
and will further offset the costs to
mailers of the changeover to the
expanded ZIP Code.

(4) The postal system: The economic
benefits- to the public through cost
savings within the postal system in the
first year of full implementation are
estimated to be $597 million. The
increases in productivity that would
make these savings possible are
reflected in the following table:

POoducvityf
Operaon pieces per

workhour

Optcal Charactor Reader .............. .... 10,000
Bar Code Reader ............................................... . 4,000
Incoming Secondary-EZR ......................... 1. 00-1,450

When the estimated processing rates are
reached, the distribution costs per
thousand pieces change from $25 under
the present system to only $17 under the
proposed automated system.

In addition to the savings that have
been identified, there are other savings
that will accrue. Expected benefits of
the expanded ZIP Code and automated
system include a reduction in initial
scheme training costs (memorization of
addresses on carrier routes) for
incoming secondiary sortations; a
reduction in recurring costs associated

,with scheme changes (caused by carrier
route adjustments]; an increase in the
amount of "direct" mail broken out for
carriers; an improvement in service
consistency, through an overall
reduction in system error rate; and a
reduction in costs and improved
accuracy associated with weighinj mall
for the Management Operating Data
System (MODS) by use of machine data
recording functions.

Under the proposed system the Postal
Service estimates the cost of
implementing part of the expanded ZIP
Code will be $24 million. This amount
includes funds to notify customers of
their new ZIP Code, to plan and
establish specifications for a telephone
inquiry system that would provide
answers to questions about another
person's ZIP Code, to pay for
advertising, plus salaries, travel, etc. of
employees assigned to the expanded ZIP
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Code program. This amount does not
include the cost of establishing a
telephone inquiry system (since the
Postal Service has not yet received any
bids] or the cost to the Postal Service of
any incentives that the Service may
offer to encourage use of the expanded
ZIP Code. These costs will not be on the
same order of magnitude as the
estimated savings once the program is
implemented.

For associated equipment, the Postal
Service estimates the maximum to tal
capital and related costs through 1987,
at which time equipment purchases will
be complete, at $887 million.

(c) Distribution of Effects. Mailers
should benefit from the postage savings
which improved productivity will make
possible. Initial investment costs to
update mailing lists will be mitigated by
help provided by the Postal Service. No
one will be required to make the
investment for updating mailing lists, so
each mailer can evaluate the cost and
potential return for itself. The expected
savings from just one year of full
operation of the automated processing
system, which will be passed on through
postage rates, far exceed the most
liberal estimate of the total cost for
adapting the nation's mailing lists to the
expanded ZIP Code.

Option C: Mandatory use of the
expanded ZIP Code.

(a] Description: This would be the
same as in Option B, except that use of
the expanded code in addresses would
be a requirement.

(b) Economic Effects-{1) Individuals.
This would be the same as in Option B,
assuming that individuals will
participate voluntarily.

(2) Small companies and
organizations. Requiring all smalr
companies and organizations to use the
expanded ZIP Code might affect many
of these mailers adversely unless a
fairly long period preceded the
implementation date. The Postal Service
believes it will be fairer to permit such
mailers to continue to use the five-digit
ZIP Code and presort programs while
they adjust their mailing practices and
procedures to accommodate the
expanded ZIP Code. For some mailers
the adverse economic impacts of an
expanded ZIP Code may override the
advantages. Although the Postal Service
will be striving to avoid any such results
by offering incentives, the Postal Service
rejected this option in favor of Option B.

(3) Major mailers. There would
appear to be fewer adverse economic
impacts on major mailers than on small
mailers; since we assume that more
major mailers will find it to be in their
economic interest to use the expanded

ZIP Code. The principal disadvantage of
making the expanded ZIP Code
mandatory would flow from the length
of the implementation period. So long as
the deadline for implementation is not
so short as to cause added expense from
obsolete, unusable five-digit ZIP Code
envelopes and forms, or from more
expensive, expedited contracts to
convert lists of names, we believe the
economic effects on major mailers of a
mandatory expanded ZIP Code would
be little different from a voluntary
expanded ZIP Code.

(4) The postal system: In one sense
the effect would be favorable, since
there would be, from the effective date
of the program, an assured sufficient
volume of expanded ZIP Code mail to
recover maximum savings in terms of
costs and postage rates. Manpower
savings might be possible at an earlier
time, so that the cost of the OCR's and
BCR's could also be recovered through
such savings at an earlier time.
Nevertheless, the Postal Service rejected
this option on the ground that it is
unnecessary and fails to reflect the
cooperative relationship required
between the postal system and its
customers. It represents too rigid a
response to the problem of controlling
the growth of processing costs. It fails to
take into account the varying
circumstances of mailers of all sizes,
some of which might find a mandatory
expanded ZIP Code to be a hardship.

(c) Distribution of Effects. Conditions
would be the same as for Option B
overall, except that hardships might be
created for some mailers. Public
resistence might be expected to be
greater and might undermine the
program.

Option D. The proposed Postal
Service Plan without incentives.

(a) Descriptions. This would be the
same as in Option B, except that the
Postal Service would not offer
incentives for mailers to convert mailing
lists and use the expanded ZIP Code.

(b) Economic Effects. (1) Individuals
This would be the same as in Option B.

(2) Small companies and
organizations: Some mailers who might
like to change their mailing lists in order
to promote greater productivity and
assist in the common effort to hold
down postage rates might find it more
difficult to make the initial required
investment without Postal Service help.

(3) Major mailers. It would seem that
participation by major mailers might be
depressed even more, since their
conversion costs may be higher and they
would have qualified more easily for
incentives such as free tape distribution.

(4) The postal system. The difficulty of

justifying the expense of incentives
during a transition period, when the full
cost savings expected from the fully
implemented system are not yet being
realized, would be avoided. The chances
to obtaining the level of usage of the
expanded ZIP Code necessary to
achieve the full savings potential would
be reduced, however.

(c) Distribution of effects. It would
appear that the full potential of the OCR
and BCR equipment might not be
achieved as quickly, as some mailers
would find it more difficult to adapt
their mailing lists to use the expanded
ZIP Code. Option E. Deploy OCR and
BCR equipment for use with the present
five-digit ZIP Code.

(a) Description. Those parts of the
present primary mail processing
operations which require operators of
MPLSM's to key the first three or last
two digits of the five-digit ZIP Code
could be automated for a large portion
of the mail through use of OCR and BCR
equipment. Without the four additional
digits in the ZIP Code, sorting to the
carrier at the destination office would
continue to be done by employees
through scheme memorization.

(b) Economic Effects--1) Individuals,
small companies and organizations, and
major mailers: No changes would be
required and none would be perceived.
A reduced return on investment in the
equipment would produce more modest
postal savings.

(2) Thepostal system. A somewhat
smaller number of BCR's would be
needed to process five-digit ZIP Code
mail. The return on investment is
estimated to be approximately 20
percent, enough to justify the purchase.
This would be less than half the
expected return of 48 percent associated
with the expanded ZIP Code. However,
in terms of savings, the Postal Service
would have to forego approximately
$380 million in 1987. Also, potential
future savings in training and carrier
operations would be greatly reduced.

(c) Distribution of Effects. It would be
wasteful to stop short of obtaining
maximum efficiency and maximum
benefit from the OCR and BCR
equipment deployed, as would be the
case under Option E. While use of the
expanded ZIP Code under Option B
requires mailers to contribute an
investment of their own in order to
update their address files, the Postal
Service will participate in that effort
directly and through incentives. The
joint investment will quickly pay for
itself as the automated processing
system comes into full use.

Option F Mailers Encouraged to Print
Bar Codes on Outgoing Mail.
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(a) Description. At present sonm'e
major mailers affix a bar code to their
pre-addressed return envalopes. The
PostalService has BCR's capable of
reading'this bar code and sorting it right
to the firm.

The bar codes that are stpplied to
mailers are based on the five-digit ZIP
Code. This system is in operation in 33
cities and processes 600 million pieces
of mail annually.

It would be possible for some large
mailers to modify their computerized
'addressing operations to apply bar
codes themselves to outgoing mail-based
on the expanded ZIP Code. Appropriate
incentives could be offered to encourage

-.these bar coded mailings. Mail bar-
coded by mailers in accordance with the
expanded ZIP Code would be proceissed
in the same way as in Option B.

(b) Economic Effects-(1) Individuals.
There would be no effect at all 'on
individuals.

(2) Small companies and
organizations: There would be little, if
any, effect on these mailers, since they
are unlikely to have the necessary
volume to be able to afford the
sophisticated equipment to put bar ,
codes on their mail.

(3) Major mailers. Since many major
mailers with large enough volumes to
benefit from rate incentives for.
presorting already do so, Opfion F
apparently would have to appeal to a
category of mailings with insufficient
volume for the presort program but still
large enough for a cbmputerized bar
coding operation. The volume of mail
being bar coded by firms would be
relatively small under this option.

(4) The postal system. This small
volume of mail containing a bar code in
the address block area would not bp
sufficient to justify the extraeffort
required to process it separately. In any
event, it would still require a bar code to
be imprinted dn-the bottom of the
envelope for subsequent sorts.

(c) Distribution of Effects. This option
alone is a much more limited one than
Option B and does not offer the, same
potential for major productivity gains. It
would still'require the development and
introduction of the expanded ZIP Code.
Once Option B is in effect and
incentives to use the expanded ZIP
Code have been established, this-option
would be ayailable as a possible
addition to the program if sufficient
interest were expressed.
IFR Do. 80-37060 Filed 11-20-W0 8:45 am]

BILLING CODE 7710-12-MU-

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[A-4-FRL 1683-7]

Approval and Promulgation of
Implementation Plans; Tennessee,
1979 Revisions for Nonaftainment
Areas, Supplemental Submittals
AGENCY: Environmental Protection
Agency.
ACTION: Notice of receipt.

SUMMARY: This is a notice of receipt of
supplemental information required from
the State of Tennessee under the terms
of t9e conditional approval given to the
Memphis carbon monoxide revisions on-
February 6, 1980 (45 FR 8004).
ADDRESSES: Copies of the materials
submitted by Tennessee may be
examined during normal business hours
at the following locations:
Public Information Reference Unit,

Library Systems Branch,
Environmental Protection Agency, 401
M Street,-S.W., Washington, D.C.
20460.

Library, Environmental Protection
Agency, Region IV, 345 Courtland
Street, N.E., Atlanta, Georgia 30365.

Tennessee Air Pollution.Control
Division,256 Capitol Hill Building,
Nashville, Tennessee 37203.

Division of Air Pollution Control,
Memphis-Shelby County Health
Department, 814 Jefferson Avenue, -
Memphis, Tennessee 38105.

FOR FURTHER INFORMATION CONTACT.
Drew Peake, Environmental Protection
Agency, Region IV, Air Programs
Branch, 345 Courtland Street, N.E.,
Atlanta, Georgia 30365, 404/881-3286 or
FTS 257-3286..
SUPPLEMENTARY INFORMATION: The
State of Tennessee was required to
submit additional information by March
15, 1980, to satisfy the conditions of
approval for the Memphis carbon
monoxide (CO) control plan as
stipulated in the February 6, 1980,
Federal'Register (45 FR 8004). Tennessee
has complied with this requirement, but
there is a recognized deficiency in the
submittal,'The implementation schedule
f6r the Memphis Vehicle Inspection and
Maintenance Program (I/M) included in
the submittal has some gommitment
dates which have already been missed.
The Memphis and Shelby County Office
of Planning and Development'has
modified the I/M schedule and
forwarded if to the Technical Secretary
of the Tennessee Air Pollution Control
Board for formal inclusion in the
Tennessee SIP. EPA has received an

informal copy of the revised schedule.
Consequently, EPA will delay removing
the conditions on the approval until
January 31, 1981, in order to allow for
formal adoption and submittal of the
revised CO control plan by the State of
Tennessee. This delay will provide the
State with sufficient time to complete its
administrative procedures and any
legislative review which may be
necessary. Thus, the conditional
approval of February 6, 1980, will
remain in effect until januar 31, 1981.
Once this information has been
received, EPA will act on granting final
approval for the CO plan. However, EPA
is giving notice to all concerned parties
that if the January 31,19B1 date is
missed, EPA will proceed to disapprove
the Memphis carbon monoxide plan.
(Secs. 110 and 172 of the Clean Air Act (42
U.S.C. 7410 and 7502))

Dated: November 14, 1980.
John A. Little,
Acting ReglonalAdministrator.
[FR Doe. 80-37163 Filed 11-20-W. 8:45 an]
BILLING CODE 6560-38-M

40 CFR Part 86
"[FRL 1685-3]

Application for Walvey of Effective
Date of the 1982 Model Year Carbon
Monoxide Emission Standard for
Light-Duty Motor Vehicles-Request
for Comments
AGENCY: Environmental Protectiop
Agency (EPA).
ACTION: Request for public comments,

SUMMARY: This notice requests public'
comment.on new contentions EPA has
received from General Motors
Corporation (GM) after the
Administrator had reached a decision to
deny its request for a waiver of the 1982
model year carbon monoxide (CO)
emission standard as it applies to GM's
1.8/2.0 liter engine family.
DATE: Submit comments through
December 8,1980.
ADDRESSES: Interested parties may
submit comments on GM's new

-contentions to the Director,
Manufacturers Operations Division
(EN-340), U.S. Environmental Protection
Agency, 401 M Street, SW Washington,
D.C. 20460. Information submitted by
GM, as well as any comments received

'from interested parties, will be available
for public inspection and copying in EPA
Public Docket EN-80-16, located in
EPA's Central Docket Section (A-130),
Gallery 1, 401 M Street, SW,
Washington, D.C. 20460.
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FOR FURTHER INFORMATION CONTACT.

Mr. Glenn Unterberger, Chief, Waivers
Section, Manufacturers Operations
Division (EN-340). 401 M Street, SW,
Washington, D.C. 20460, telephone
number, (202) 472-9421.

SUPPLEMENTARY INFORMATION: Section
202(b)(5) of the Clean Air Act, as
amended (Act], 42 U.S.C. 7521(b),
authorizes EPA to waive application of
the 1981 and 1982 model year statutory
CO emission standard applicable to
light-duty motor vehicles and engines
upon the request of a manufacturer for a
specific vehicle model if the
Administrator makes certain findings
specified under section 202(b](5)(C) of
the Act.

On September 12,1980, GM requested
a waiver of the 1982 model year
statutory CO standard for its 1.8/2.OL
engine family. EPA held a public hearing
to consider the waiver request on
October 10, 1980.

On November 20,1980, 1 signed a
decision which denied GM's waiver
request. Prior to release of the document
enbodying that decision, however, GM
presented the Agency with additional
arguments to support its waiver request.
GM subsequently formalized these
arguments in a letter to me, dated
November 21,1980. After reviewing
these arguments from GM particularly
in light of the public interest issues
raised by GM, I am now inclined to alter
my position and grant GM's waiver
request.

GM's position is that without a
waiver, its 1.8/2.0L engine family will
achieve lower fuel economy levels (at
least on its model year 1982 vehicles)
than it could have achieved were a
relaxed CO standard in effect, and will
be burdened by additional costs. GM
contends that its impact would be very
significant on the competitive position of
the engine family in question. GM plans
to use the 1.8/2.0L engine in a new line
of automobiles which figure as a major
part of GM's marketing strategy to meet
the public's need for increasingly fuel-
efficient cars.

GM further points out that any
obstacles to marketing this line of cars
with less than optimum fuel economy
and cost could present risks to this
model's competitive position in the U.S.
market. The record for this waiver
proceeding shows that these risks, in
turn, would present themselves at a very
difficult time, when many
manufacturers, including GM, are
attempting to recover from a period in
which they sustained serious financial
losses, made large cash commitments to
retooling production facilities, and were
forced to lay off sustantial numbers of
employees.

GM's problems assume added
importance in light of its plans for early
introduction of this 1982 model year
engine family (spring of 1981). There is a
risk that the relatively short lead time
still available to GM limits the flexibility
it has to address the problems it has
identified were it not to receive a
waiver.

In addition, GM already has raised
concerns regarding its ability to market
this model without a waiver due to
potential driveability problems and
inability to meet emissions design
targets. GM has contended that partial
or total inability to market its 1.8/2.OL
engine family could result in significant
adverse economic impacts to GM.

The ooncerns which GM identifies are
of the type of considerations which the
court in International Harvester v.
Ruckelshaus (478 F. 2d 615 (D.C. Cir.
1973)) indicates EPA should take into
account in weighing the risks of
erroneously denying a waiver request.
GM's recent arguments and submission
have persuaded me that I should give
additional attention to this risk
balancing process and, indeed, to the
larger issues involved in assessing the
potential impacts of this waiver decision
on the public interest. At a time when
the automobile industry is finding
significant problems in many areas, the
public interest to be served by granting
a waiver must be carefully balanced
against the environmental benefits
which denial in this instance would
likely achieve.

As a result, I am requesting public
comment on the concerns GM has raised
for the purpose of reevaluating my
original waiver decision. I recognize the
need to conduct this reevaluation
quickly, in light of the sixty-day
statutory deadline which section
202(b)(5) of the Act establishes for
responding to CO waiver requests and
in light of GM's need to finalize its plans
to begin production of these vehicles
within a few months. Thus, I am
requiring that all comments be
submitted to EPA by the ir'st working
day which is 10 days after publication of
this notice.

EPA will place all information which
it receives by that date in public docket
EN-80-16. I will rely solely on the
information contained in that docket in
deciding whether or not to reverse my
original denial of GM's waiver request.

Dated: November 24,1960.
Douglas M. Costle,
Administrotor.
[PR Drc. 80-132r Fdd 11-n-.O: t45 am)

LUNO cooelfml-M

40 CFR Part 123

[SW-4-FRL 1683-6]

South Carolina's Application for
Interim Authorization, Phase I,
Hazardous Waste Management
Program

AGENCY: Environmental Protection
Agency, Region IV.
ACTION: Notice of public hearing and
public comment period.

SUMMARY: EPA has promulgated
regulations under Subtitle C of the
Resource Conservation and Recovery
Act (as amended) to protect human
health and the environment from the
improper management of hazardous
waste. Phase I of the regulations were
published in the Federal Register on
May 19, 1980 (45 FR 33063). These
regulations include provisions for
authorization or State programs to
operate in lieu of the Federal program.
Today EPA is announcing the
availability for public review of the
South Carolina application for Phase I
interim authorization, inviting public
comment, and giving notice of a public
hearing to be held on the application.
DATE: Comments on the South Carolina
interim autorization application must be
received by January 6,1981.

Public hearing: EPA will conduct a
public hearing on the South Carolina
interim authorization application at 7:00
p.m. on Tuesday, December 30,1980.
The State of South Carolina will
participate in the public hearing.
ADDRESSES The public hearing will be
held at: Rutledge Building. Conference
Room, Basement Floor, 1429 Senate
Street, Columbia, South Carolina 29201.

Copies of the South Carolina interim
authorization application are available
at the following addresses for inspeciion
and copying by the public:
(1) South Carolina Department of Health

& Environmental Control, Solid Waste
Management Division. 2600 Bull
Street, Columbia, South Carolina
29201; Telephone: 803/758-.5681

(2) Environmental Protection Agency
Regional Office Library, Room 121.
345 Courtland Street NE., Atlanta,
Georgia 30365; Telephone: 404/881-
4216

3f EPA Headquarters Library, Room
2404,401 M Street SW.. Washington,
D.C. 20460.
Written comments, requests to speak

at the hearing, and requests for further
information should be addressed to:
Donald R. Hunter, Residuals
Management Branch, Environmental
Protection Agency, 345 Courtland Street
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NE., Atlanta, Georgia 30365; Telephone:
404/881-3936.

FOR FURTHER INFORMATION CONTACT:
Donald R. Hunter, 404/881-3936.
SUPPLEMENTARY INFORMATION: In the
May 19, 1980 Federal Register (45 FR
33063) the Environmental Protection
Agency promulgated Phase I of its,

.regulations, pursuant to Subtitle C of the
Resource Conservation and Recovery
Act of 1976 (as amended), to protect
human health and the environment from
the improper management of hazardous
waste. EPA's Phase I regulations

establish, among other things:. the initial
identification and listing of hazardous-
wastes; the standards applicable to
generators and transporters of
hazardous wastes, including a manifest
system; and the "interim status"
standards applicable to existing
hazardous waste management facilities
before they receive permits.

The May 19 regulations also include
provisions under which EPA can
authorize qualified State hazardous
waste management programs to operate
in lieu of the Federal program. The
regulations provide for a transitional
stage in which qualified State programs
can be granted interim authorization.
The interim authorization program is
being implemented in twophases
corresponding to the two stages in
which ,the underlying Federal program
will take effect. In order to qualify for
interim authorization, the State
hazardous waste program must, among
other things: I I I

(1) have been in existence prior to
August 17, 1980, and

(2) be "substantially equivalent" to
the Federal program.

A full description of the requirements
and procedures for State interim
authorization is included in 40 CFR Part
123 Subpart F, (45 FR 33479).'

The State of South Carolina has
submitted a complete application to EPA
for Phase I interim authorization. Copie's
of the State submittal are available for
public inspection and comment as noted
above.

Conduct.of Hearing

The hearing is intended to-provide an
opportuhity for interested persons to
present their views and submit
information for consideration by EPA'in
the decision whether to grant South
Carolina interim authorization for Phase
I of the RCRA program.

The hearing will be informally
structured. Individuals providing oral
comments will not be sworn in, nor will
-formal rules of evidence apply.
Questions may be posed by EPA

personnel to persons providing oral
comments; however, no cross-
examination by other participants will
be allowed.

The State will testify first and present
a short overview of the State program.
Other commenters will then be called in
the order in which their requests were
received by EPA. As time allows,
persons who, did not sign up in advance
but who wish to comment on the State's
application for Phase I interim
authorization will also be given an
opportunity to testify. Each organization
or individual will be allowed as much
time as possible for oral presentation
based on the number of requests to
participate and the time available for
the hearing. As a general rule, in order
to ensure maximum participation and
allotment of adequate time for all
speakers, participants should limit the
length of their statements to five
minutes.-

Dated: November 20,1980.
John A. Little,
Acting RegionalAdministrator.
[FR Dec. 80-37131 Filed 11-2--80; 8:45 am]

BILLING CODE 6560-30-M

40 CFR Part 123

[SW-4-FRL 1683-5]

Tennessee's Application for Interim
Authorization, Phase I, Hazardous
Waste Management Program

AGENCY: Environmental Protection
Agency, Region IV.

ACTION: Notice of public hearing and
'public comment period.

SUMMARY: EPA has promulgated
regulations under Subtitle C of the
Resource Conservation and Recovery
Act (as amended) to protect human
health and the environment from the
improper management of hazardous
waste. Phase I of the regulations were
published in the Federal Register on
May 19, 1980 (45 FR 33063). These
regulations include provisions for
authorization of State programs to-
operate in lieu of the Federal program.
today EPA is ann6uncing the
availability for public review of the
Tennessee application for Phase I
interim authorization, inviting public
comment, and giving notice of a public
haring to be held on the application.
DATE: Comments on the Tennessee
interim authorization application must
be received by January 5,1981.

Public hearing: EPA will conduct a
public hearing on the Tennessee interim

authorization application at 7:00 p.m, on
Monday, December 29, 1980. the State of
Tennessee will participate in the public
hearing.
ADDRESSES: The public hearing will be
held at: Legislative Plaza, Room 10, 6th
Ave. North at Union Street, Nashville,
Tennessee (parking available under
building).

Copies of the Tennessee interim
authorization application are available
at the following addresses for inspection
and copying by the public:
(1) Division of Solid Waste

Management, Tennessee Department
of Public Health, 320 Capitol Hill '
Building, Nashville, Tennessee 372101
Telephone: 615/741-3424.

(2) Environmental Protection Agency,
Regional Office Library, Room 121,
345 Courtland Street NE., Atlanta,
Georgia 30365; Telephone 404/881-
4216.

(3) EPA Headquarters Library, Room
2404, 401 M Street SW., Washington,

- D.C. 20460.
Written comments, requests to speak

at the hearing, and requests for further
information should be addressed to:
Patricia S. Zweig, Residuals
Management Branch, Environmental
Protection Agency, 345 Courtland Street
NE., Atlanta, Georgia 30365: Telephone:
404/881-3966.
FOR FURTHER INFORMATION CONTACT:
Patricia S. Zweig, 404/881-3906.
SUPPLEMENTARY INFORMATION: In the
May 19, 1980 Federal Register (45 FR
33063) the Environmental Protection
Agency.promulgated Phase I of Its
regulations, pursuant to Subtitle C of the
Resource Conservation and Recovery
Act of 1976 (as amended), to protect
human health and the environment from
the improper management of hazardous
waste. EPA's Phase I regulations
establish, among other things: the initial
identification and listing of hazardous
wastes; the standards applicable to
generators and transporters of
hazardous wastes, including a manifest
system; and the "interim status"
standards applicable to existing
hazardous waste management facilities
before they receive permits.

The May 19 regulations also include
provisions under which EPA can
authorize qualified State hazardous
waste management programs to operate
in lieu, of the Federal program. The
regulations provide for a transitional
stage in which qualified State programs
can be granted interim authorization.
The interim authorization program is
being implemented in two phases
corresponding to the two stages in
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which the underlying Federal program
will take effect. In order to qualify for
interim authorization, the State
hazardous program must, among other
things:

(1) have been in existence prior to
August 17, 1980, and

(2) be "substantially equivalent" to
the Federal program.

A full description of the requirements
and procedures for State interim
authorization is included in 40 CFR Part
123 Subpart F (45 FR 33479].

The State of Tennessee has submitted
a complete application to EPA for Phase
I interim authorization. Copies of the
State submittal are available for public
inspection and comment as noted above.

Conduct of Hearing

The hearing is intended to provide an
opportunity for interested persons to
present their views and submit
information for consideration by EPA in
the decision whether to grant Tennessee
interim authorization for Phase I of the
RCRA program.

The hearing will be informally
structured. Individuals providing oral
comments will not be sworn in, nor will
formal rules of evidence apply.
Questions may be posed by EPA
personnel to persons providing oral
comments; however, no cross-
examination by other participants will
be allowed.

The State will testify first and present
a short overview of the State program.
Other commenters will then be called in
the order in which their requests were
received by EPA. As time allows,
persons who did not sign up in advance
but who wish to comment on the State's
application for Phase I interim
authorization will also be given an
opportunity to testify. Each organization
or individual will be allowed as much
time as possible for oral presentation
based on the number of requests to
participate and the time available for
the hearing. As a general rule, in order
to ensure maximum participation and
allotment of adequate time for all
speakers, participants should limit the
length of their statements to five
minutes.

Dated: November 19,1980.
John A. .ittle,
Acting RegionalAdministrator.
[FR Doc. 80-W130 Mled 11-M-M &45 aml

BILUNG CODE 8560-3"

40 CFR Part 180

[PP SE2123/1P155; PH-FRL 16834]

OO-Dimethyl S-[4-Oxo-1, 2, 3-
BenzotazJn-3(4fl)-yi)Methyl
Phosphorodithloate; Proposed
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY. This notice proposes that
tolerances be established for residues of
the insecticide (0,0-dimethyl S-[(4-oxo-
1,2,3-benzotriazin-3(4H]-yl)methyl]
phosphorodithioate} in or on the raw
agricultural commodities birdsfoot
trefoil and birdsfoot trefoil hay. This
proposal was submitted by the
Interregional Research Project No. 4
IR-4}. This amendment will establish a

maximum permissible level for residues
of the insecticide on birdsfoot trefoil at 2
parts per million (ppm) and birdsfoot
trefoil hay at 5 ppm.
DATE: Comments must be received on or
before December 29,1980.
ADDRESS: Written comments to: Clinton
Fletcher, Rm. E-124, Office of Pesticide
Programs, Registration Division (TS-
767), Environmental Protection Agency,
401 M St., SW., Washington. D.C. 20460.
FOR FURTHER INFORMATION CONTACT.
Clinton Fletcher, (202-426-0223.
SUPPLEMENTARY INFORMATION: The
Interregional Research Project No. 4
(IR-4), New Jersey Agricultural
Experiment Station, PO Box 231, Rutgers
University, New Brunswick, NJ 0903.
has submitted a pesticide petition No.
8E2123 to EPA on behalf of the IR-4
Technical Committee and the
Agricultural Experiment Station of
Missouri.

This petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for residues
of the subject insecticide (0.0,-dimethyl
S-[(4-oxo-1,2,3-benzotriazin-3(4H)-
yl)methyl] phosphorodithioate) in or on
the raw agricultural commodities
birdsfoot trefoil at 2 ppm and birdsfoot
trefoil hay at 5 ppm.

The data submitted in the petition and
all other relevant material have been
evaluated. The pesticide is considered -
useful for the purpose for which the
tolerances are sought. The toxicology
data considered in support of the
proposed tolerances were a two-year
dog feeding study with a no-observed-
effect-level (NOEL) of 5 ppm; a two-year

rat feeding study with a NOEL of 5 ppm;
a three-generation mouse reproduction
study with a NOEL of greater or equal to
5 mg/kg/day- a rabbit teratology study
negative at greater or equal to 0.75
milligram (mg)/kilogram (kg) of body
weight (bw)/day (highest level fed;
teratology studies in the rat and mouse
both with a NOEL of greater or equal to
5 mg/kg/day, a hen neurotoxicity study,
negative up to 100 ppm (highest level
fed), a National Cancer Institute study
indicating negative oncogenic potential
in BC , mice and inconclusive results
for male Osborne-Mendel rats. The
acceptable daily intake (ADI for
humans has been calculated to be 0.025
mg/kg of bw/day based on the NOEL of
the two-year rat feeding study using a
10-fold safety factor, a factor base on
cholinesterase activity associated with
organo-phosphate pesticides. Thus, for a
60 kg human, the maximum permissible
intake (MPI) for this chemical is
calculated to be 1.5 mg/day. Since
birdsfoot trefoil is not a human food, the
requested tolerances will not alter the
human theoretical maximal residue
contribution TMRC).

The recently completed oncogenicity
study by the National Cancer Institute
indicated that the compound had no
oncogenic potential in one rodent
species while, in a second species, the
data were inconclusive and insufficient
to judge the potential oncogenicity of the
subject pesticide. The results would
warrant a retesting in rats to clarify the
remaining uncertainty raised by the
present study. In a letter of March 3,
1980, the registrant has agreed to initiate
a second mouse oncogenic study with a
scheduled completion in March of 1983.

The nature of the residue is
adequately understood and an adequate
analytical method (Meagher colorimetric
methodJ is available for enforcement
purposes. The proposed tolerances
aFederal Register. re adequate to insure
that the established tolerances in meat
and milk will not be exceeded. Fresh
trefoil and its bay are not poultry feed
items; thus, no problems with respect to
residues in poultry and egg3 are
expected. There are presently no actions
pending against the continued
registration of this chemical.

Thus, b ased on the above information
considered by the Agency, the fact that
birdsfoot trefoil is not a human food,
and that currently established tolerance
for meat and milk are adequate to cover
any residues from the animal feed, it is
concluded that the tolerances of 2 ppm
in or on birdsfoot trefoil and 5 ppm in or
on birdsfoot trefoil hay established by
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amending 40 CFR Part 180 would protect
.the public health. It js proposed,
therefore, that the tolerance be
established as set forth below.

Any person who has registered or
submitted an application for registration
of a pesticide under the Federal
Insecticide, Fungicide, and Rodenticide
Act, which contains any of the
ingredients listed herein, may request on
or before December 29, 1980 that this
rulemaking proposal be referred to an
advisory committee in accordance with
section 408(e) of the Federal Food, Drug,,
and Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. The comments
must bear a notation indicating both the
subject and the petition and document
control number, "PP 8E2123/P155". All
written comments filed in response to
this petition will be available for public
inspection in the office of Clinton
Fletcher from 8:00 a.m. to 4:00 p.m.
Monday through Friday, except
holidays.

Note.-Under Executive Order 12044, E.PA
is required to judge whether a regulation i's -
"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels these
other regulations "specialized". This-
proposed rule has been reviewed, and it has
been determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order-12044.
(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e)]

Dated: November 18,'1980.

Douglas D. Campt,
Director, Registration Division Office of
Pesticide Programs.

Therefore, it is proposed that Subpart
C of 40 CFR Part 180 be mende~ by
alphabetically inserting "birdsfoot
trefoil and birdsfoot trefoil hay" in the
table under § 180.154 to read as follows:

§ 180.154 0, 0-dlmethyl S-[(4-oxo-1,2,3-
benzotriazln-3 (4H)-yl)methyl]
phosphorodlthloate; tolerances for
residues.

Commodity art limillion

Sirdsfoot trefoil................ 2
Birdstoot trefoil hay . ....... ....... .. . 5

GENERAL SERVICES
ADMINISTRATION

41 CFR Chs. 101 and 105

Improving Government Regulations;
Agenda of Significant Regulatory
Activity

AGENCY: General Services
Administration.
ACTION: Semiannual agenda.

SUMMARY: This agenda announces the
significant regulatory actions that GSA
plans for the 6-month period from
December 1980 to May 1981. This
agenda was developed under the
guidelines in Executive Order 12044,
Improving Government Regulations (43
FR 12661, Mar. 24, 1978), GSA's purpose
in publishing this agenda is to allow
interested persons an opportunity to
participate in the early stages of the
rulemaking process.
FOR FURTHER INFORMATION CONTACT.
Stanley W. Bowers, Chief, Directives
Management Branch (202-566-0666.
SUPPLEMENTARY INFORMATION: On
December 4,1978, GSA published its
final report on implementation plans for.
Executive Order 12044 at 43 FR 56728.
As explained i- the report, GSA will
publish a semiannual agenda of
significant regulatory activity during
May and November of each year. The
agenda lists, for each of GSA's services
and staff offices, new significant
regulations that are being considered,
changes that are planned to existing
significant regulations, significant
regulations that will be reviewed during
the upcoming 6-month period, and the
status of items from the previous
agenda.

Date: November 21, 1980.
Ray Kline,
Aciing A dministrator of General Services.

NATIONAL ARCHIVES AND
RECORDS SERVICE

A. New Regulations

No new significant regulations are
being considered.

B. Changes to Existing Regulations

1. Public Use of Archives and FRC
Records (41 CFR 105-61.1]-in which
only § 105-61.104, Access to National
Security Information, has been defined
as significant-was revised and
published as a final rule at 44 FR 18498
(Mar. 28, 1979). This regulation is
currently undergoing futher revision.

a. Need for change: To'resolve
conflicts on procedures for
implementing Executive Order 12065,
National Security Information, for

handling Freedom of Information Act
requests under 5 U.S.C, 552,

b. Legal basis: Federal Property and
Administrative Services Act of 1049, as
amended (Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c)).

c. Contact point: Adrienne C, Thomas,
Director, Planning and Analysis Division
(NAA) (202-523-3214).

d. Regulatory analysis: Will not be
prepared.
C. Regulations Scheduled for Review

No significant regulations are
presently being reviewed.

D. Status of Agenda Items Published on
May 30, 1980 (45 FR 36440)

1. Public Use of Donated Historical
Materials (41 CFR 105-61.2). GSA was
considering the addition of a provision
under which falsification of information
by researchers could provide grounds
for denying access to records. However,
upon further review it was decided that
no changes will be made to the existing
regulation at this time.

a. Contact point: Richard A. Jacobs,
Deputy Assistant Archivist, Office of
Presidential Libraries (NL) (202-523-
3073).
OFFICE OF HUMAN RESOURCES
AND ORGANIZATION
A. New Regulations

No new significant regulations are
being considered.

B. Changes to Existing Regulations
No significant regulations are

scheduled to be changed.
C. Regulations Scheduled for Review

No significant regulations are
scheduled for review.
D. Status of Agenda Items Published on
May 30, 1980 (45 FR 36440)

1. New'regulations. Procedures for
implementing section 504 of the
Rehabilitation Act of 1973. These
regulations are intended to ensure
nondiscrimination against handicapped
persons in programs and activities that
receive financial assistance from GSA.

a. A proposed rule was published on
October 30, 1979 (44 FR 62298). GSA has
evaluated the comments received on the
proposal and plans to issue a final rule
by-January 1981.

b. Contact point: Jacquie C. Perry,
Office of Civil Rights (202-566-1790).

TRANSPORTATION AND PUBLIC
UTILITIES SERVICE
A, New Regulations
" No new significant regulations are
being considered.

[FR DocO-37083 Filed 12-26-8W. 8:45 am]

BILUNG CODE 6560-32-M
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B. Changes to Existing Regulations

1. Federal Travel Regulations (FTR)
(41 CFR Part 101-71)-to provide
employees performing official business
for the Government payment of
additional travel expenses under certain
circumstances and to authorize
additional relocation allowances that
are reimbursable on a permanent
change of station [PCS).

a. Need for change. Based on a study
undertaken by the General Services
Administration, the Office of
Management and Budget, and the Office
of Personnel Management; and on
agency and employee surveys.

b. Legal basis: Executive Order 11609
(July 22.1971) and the Travel Expense
Amendments Act of 1975 (Pub. L 94-22,
May 19,1975).

c. Contact point Audrey Rish, Federal
Travel Management Division. Office of
Transportation and Travel Management
(202-275-0651).

d. Regulatory analysis: Will not be
prepared.

e. Additional information: The
regulatory changes listed above will be
published in the Federal Register as a
proposed rule to allow for agency
comments before a final rule is issued.

C. Regulations Scheduled for Review

1. Federal Travel Regulations (FTR)
(41 CFR Part 101-7)-to revise high rate
geographical areas and mileage
allowances.

a. Contactpoint" Audrey Rish, Federal
Travel Management Division, Office of
Transportation and Travel Management
(202-275-W651).

D. Status of Agenda Items Published on
May 30,1980 (45 FR 36440)

1. New regulations. Policies and
procedures for travel between city pairs.

a. Federal Property Management
Regulations (FPMR) Temporary
Regulation A-15 became effective on
July 1, 1980 (45 FR 44,951).

Contactpoint" John Millington,
Transportation Management Division,
Office of Transportation and Travel
Management (202-275-6144).

2. Changes to existing regulations.
a. Federal Travel Regulations (FIR)

(41 CFR Part 101-7)-implementation of
FPMR Temporary Regulation A-15,
Travel between city pairs.

(1) FPMR Temporary Regulation A-11,
Supplement 10, became effective on July
1, 1980 (45 FR 44953).

Contactpoin.- Phyllis Hickman,
Travel Management Division, Office of
Transportation and Travel Management
(202-27&-0651).

b. Federal Travel Regulations (FTR)
(41 CFR Part 101-7)-revision of high

rate geographical areas, increase in per
diem and actual subsistence allowances,
and increase in reimbursement for the
use of privately owned conveyances.

(1) FPMR Temporary Regulation A-l1,
Supplement 11. became effective on
October 5,1980 (45 FR 65146).

Contactpoin" Phyllis Hickman,
Federal Travel Management Division,
Office of Transportation and Travel
Management (202-275-06511,

3. Status of agenda items published on
November 30,1979 44 FR 622981 and
May 30,1980 (45 FR 36440).

a. Federal Travel Regulations (FTRj
(41 CFR Part 101-7)-- to revise per diem
and actual subsistence provisions (Parts
7 and 8 of chapter 1).

(1) This project is pending further
review and approval by the General
Accounting Office and the Presidents
Management Improvement Council.

Contact point: Audrey Rish, Federal
Travel Management Division, Office of
Transportation and Travel Management
(202-275-0651).

FEDERAL PROPERTY RESOURCES
SERVICE

A. New Regulations

1. Utilization, Donation, Sale,
Abandonment, or Destruction of
Hazardous Materials (41 CFR Chapter
101).

a. Need for regulations: The number
of materials identified as hazardous is
rapidly increasing, and their disposition
is a sensitive matter. A comprehensive
regulation is necessary to ensure proper
identification and disposal of hazardous
materials.

b. Legal basis: Federal Property and
Administrative Services Act of 1949, as
amended (Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c)).

c. Contact point: William Albee,
Regional Operations Branch (202-557-
0716).

d. Regulatory analysis: Will not be
prepared.

B. Changes to Existing Regulations

1. Utilization and Disposal of Personal
Property Pursuant to Exchange/Sale
Authority (41 CFR Part 101-48)-fevise
and clarify.

a. Need for change: The results of a
review by GSA employees of proposed
Federal Acquisition Regulation (FAR)
Subpart 17.3, Exchange/Sale of
Nonexcess Personal Property, indicate
that 41 CFR Part 101-46, as currently
written, does not provide a viable basis
for development of the FAR subpart.

b. Legal basis: Section 201(c) of the
Federal Property and Administrative
Services Act of 1949, 68 Stat. 384, as
amended (40 U.S.C. 481(c)).

c. Contact point: Alan V. Trickey,
Utilization Division (202-557-0726).

d. Regulatozy analysis: Will not be
prepared.

C. Regulations Scheduled for Review

No significant regulations are
scheduled for review.

D. Status of Agenda Items Previously
Published

No significant regulatory actions are
pending.

OFFICE OF GENERAL COUNSEL

A. New Regulations

No new significant regulations are
being considered.

B Changes to Existing Regulations

No significant regulations are
scheduled to be changed.

C. Regulations Scheduled for Review

No significant regulations are
scheduled for review.

D. Status of Agenda Items Published on
May 30,1980 (45 FR 36440)

1. Public Availability of Agency
Records and Informational Materials (41
CFR Part 105-60); GSA intends to revise
its regulations covering public requests
for GSA materials under the Freedom of
Information Act (FOIA). Currently, 41
CFR Part 105-60 covers both procedures
for the public to follow when requesting
GSA information and rules for GSA
employees to follow when they receive
these requests from the public. GSA is
considering revising these regulations to
separate the rules that apply to the
public from those that apply only to
GSA employees. In the process, the
rules for public access to information
will be simplified and clarified.

a. A proposed rule was published in
the Federal Register on November 3,
1980 (45 FR 72714). The comment period
closes on January 2,1981.

b. Contact point: Rebecca Thompson,
Administration and Records Division
(202-566-1460).
AUTOMATED DATA AND
TELECOMMUNICATIONS SERVICE

No significant regulatory actions are
planned.

FEDERAL SUPPLY SERVICE

No significant regulatory actions are
planned.

OFFICE OF ACQUISITION POLICY

No significant regulatory actions are
planned.
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OFFICE OF PLANS, PROGRAMS, AND
FINANCIAL MANAGEMENT

No significant regulatory actions are
planned.

PUBLIC BUILDINGS SERVICE

No significant regulatory actions are
planned.
(FR Doc. 80-37034 Filed 11-26-80 8:45 aml
BILLING CODE 6820-34-M

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 9

[Docket No. FEMA Gen. 9-A]

Floodplain Management and
Protection of Wetlands
AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Request for Comment on
Proposal to Amend Rule.

SUMMARY: This proposal requests
comments on: § 9.9(e)(6) and § 9.11(e(4)
of the FEMA Regulation, 44 CFR Part 9,
"Floodplain Management and Protection
of Wetlands." The two sections, which
are presently in effect, deal with denial
of new or reneval flood insurance for
structures in certain situations where
floodplain management requirements
have not been met. While the rules
provision remain in effect, FEMA does
not intend to enforce these regulations
pending this public comment. A notice
of this intent of non-enforcemenrt is
being published elsewhere in the
Federal Register today (see Table of
Contents). FEMA proposes no change in
the rule; others may.
DATE: Comments no later than January
27, 1981.
ADDRESSES: Send comments to Rules,
Docket Clerk, Office of the General
Counsel, Federal-Emergency
Management Agency, Room 801, 1725 I
Street, N.W., Washington, DC 20472.
FOR FURTHER INFORMATION CONTACT.
John Scheibel, Assistant to the General
Counsel for Environmental Quality and
Hazard Mitigation, Federal Emergency
Management Agency, Washington, DC
20472; telephone (202) 634-1990.
SUPPLEMENTARY INFORMATION: On
September 9, 1980, FEMA issued 44 CFR
Part 9, Floodplain Managenient and
Protection of Wetlands (Federal
Register, Vol, 45, pp. 59520-59538).
Included in the regulations are two
provisions which deny the availability,
of flood insurance under certain
circumstances. Section 9.9(e](6) states
that in any case in which the Regional
Director of FEMA has selected the "no

action" option for a structure in a
floodplain or wbtland, the Federal
Insurance Administration (FIA) may not
provide a new. or renewed contract of
flood insurance for that structure.
Section 9.11(e)(4) provides that where
the Regional Director has been
precluded from providing assistance for
a new or substantially improved
structure in a floodway, FIA may not
provide a new or renewed policy of
flood insurance for that structure.

FEMA had issued interim regulations
on floodplain management and had
requested public comment on these by
December 27, 1979 (Federal Register,
Vol. 45, pp. 79510-76522). This interim
regulation did not expressly deal with
denial of flood insurance coverage.
Although FEMA is of the view that the
December.27 regulation fairly apprised
all of what eventually appeared in the
final rule, it is now reguesting comment
•on the specific point in view of Pub. L.
96-369.

That law, by virtue of its
incorporation of certail provisions'in
pending appropriation bills, denies
FEMA any finding to implement
§§ 9.9(e)(6) and 9.11(e)(4) until FEMA
issues these provisions for notice and
comment and, in no event, prior to
January 31, 1981.

Elsewhere in the Federal R~gister of
today (see Table of Contents] there is a
notice that FEMA is suspending
enforcement of this regulation pending
receipt of public comment.

As stated in the preamble to the final
rule published in the Federal Register on
September 9, 1980, FEMA has
determined that FIA has the authority to
restrict the availability of flood
insurance, even in communities
participating in the National Flood
Insurance Program. FEMA's capacity to
enforce implementation of this authority
is thus being temporarily restricted.

Accordingly, it is pioposed to readopt
Part 9 of Title 44 of the Code of Federal
Regulations as follows:

1. Section 9.9(e)(6) reads as follows:

§ 9.9. Analysis and evaluation of
practicablealtematives.

(e) Reevaluation of Alternatives.
(6) In any case in which the Regional

Director has selected the "no action"
option, FIA may not provide a new or
renewed contract of flood insurance for
that structure.

2. Section 9.11(e)(4) reads as follows-

§ 9.11 Mitigation.

(e) In the implementation of the
National Flood Insurance Program, the
Federal Insurance Administrator:

(4) In any case in which the Regional
Director has been, pursuant to
§ 9.11(d)(1), precluded from providing
assistance for a new or-substantially
improved structure in a floodway, FIA
may not provide a new or renewed
policy of flood insurance for that
structure.

Dated: November 18, 1980.
John W. Macs, Jr.,
Director.
[FR Doec. 80-36574 Filed 11-2-80. 8:45 aml

BILLING CODE 6718-01-M

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety
Administration

49 CFR Part 571

Federal Motor Vehicle Safety
Standards; Glazing Materials
AGENCY: National Highway Traffic
Safety Administration.
ACTION: Grant of petition for rulemaking.

SUMMARY: The' purpose of this notice Is
to announce the granting of petitions for
rulemaking filed by Robin and Haas
Company, General Electric Company
(GE) and the Society of Automotive
Engineers (SAE) regarding Safety •
Standard No. 205, Glazing Materials. All
three petitioners have asked the agency
to upgrade the standard by adopting the
latest version of the American National
Standard Safety Code for Glazing
("ANS Z26"), which is incorporated by
reference in Safety Standard No. 205. At
present, the standard refers to the 1909
version of "ANS Z26". A re'Jised edition
was published by the American
National Standards Institute on January
26, 1977. Thq petitioners urge the agency
to incorporate this version of "ANS Z20"
in the standard because they believe It
reflects the latest advancements in
glazing technology.

In addition, GE has asked the agency
to amend Standard No. 205 to permit a
new type of bullet resistant glazing. This
new item specification would allow a
transparent, plastic, bullet resistant
shield to be installed inside a vehicle
behind the windshield. The shield would
be separate from the windshield glazing.
GE states that because the plastic
glazing materials used to make the
shield are lightweight, small businesses
would be able to provide ballistics
protection for their employees at a lower
cost.
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NHTSA believes that the petitions
filed by Rohm and Haas, GE, and SAE
have merit, and they are hereby granted.
The agency will commence rulemaking
to determine the safety consequences of
the requested amendments. The granting
of a petition does not mean that a rule
will necessarily be issued. The
determination whether to issue a rule is
made in the course of the rulemaking
proceeding, in accordance with
statutory criteria.
FOR FURTHER INFORMATION CONTACT:
Mr. Edward Jettner, National Highway
Traffic Safety Administration, Office of
Vehicle Safety Standards, Room 5320,
400 Seventh Street SW, Washington,
D.C. 205o [202-426-2264.

Issued on November 18,1980.
Michael Finkelstein,
Associate Adninistratorfor Rulemaking
[1R Doc. -aO.4 F"ed 1-as- S am)
BtUNG CODE 4910-55-11

INTERSTATE COMMERCE
COMMISSION
49 CFR Parts 1039,1090, and 1300
[Ex Parte No. 230 (Sub-S)l

Improvement of TOFCICOFC
Regulation
AGENCY. Interstate Commerce
Commission
ACTION: Notice of proposed rule
(exemption).

SUMMAR. The Commission is proposing
to exempt rail and truck service
provided by rail carriers in connection
with trailer on flatcar (TOFC) and
container on flatcar [COFC) service
from Title 49, Subchapter IV of the U.S.
Code. The Proposed exemption is based
on findings that regulation is not
necessary to carry out the transportation
policy of 49 U.S.C. 10101a or to protect
shippers from the abuse of market
power by railroads. The proposed
exemption is intended to remove
unnecessary regulation and to permit
railroads to market TOFC and COFC
services in response to demand for the
services.
DATES: The effective date of the
proposed rule (exemption] is January 27,
1981. Comments are due December 29,
1980.1
ADDRESS: An original and 15 copies of
comments should be sent to: Room 5340,
Interstate Commerce Commission,
Washington. DC 20423.
FOR FURTHER INFORMATION CONTACT:.

IThe Staggers Rag Act of 1IM0 removed the
requirement that a proceeding be held to consider
an exemption. We have already received one round
of comments. We believe that this abbreviated
procedure is appropiate under these circumstances.

Richard B. Felder or Jane F. Mackall,
(202) 275-7W5.
SUPPLEMENTARY INFORMATION:

Background
This proceeding was instituted by an

advance notice of proposed rules
serviced August 21,1979, and published
in the Federal Resister August 22, 1979.

The notice stated that we were
considering the institution of a
rulemaking proceeding which would:

(1) exempt from regulation (under 49 U.S.c.
10505) rail transportation of TOFC-COFC
shipments, either in whole or in part: (2)
provide expedited and simplified procedures
for licensing new TOFC-COPC service by
motor carriers, including those aflfilated with
railroads; (3) establish a "zone of
reasonableness" within which motor carrier
TOFC-COFC rates could be raised or
lowered; (4) modify existing regulations
which prohibit motor common carriers from
exchanging TOFC-COFC shipments with
railroads at other than authorized service
points; and (S) clarify the circumstances
under which motor contract carriers can
substitute rail service for all.motor service.

Since publication of that notice,
Congress has enacted the Motor Carrier
Act of 1980 and the Staggers Rail Act of
1980. The new laws have profoundly
affected the content, direction, and
procedure of this proceeding. Our
exemption authority related to
transportation provided by railroads has
been strengthened and clarified. Non-
rail regulatory barriers have been
essentially eliminated.

The Staggers Rail Act of 1980
authorizes exemption of service
provided by rail carriers in all instances
where regulation is not needed to
prevent abuses of market power. The
Congress expects us to undertake a
careful examination of railroad
regulation and eliminate or reduce
restrictions on railroad price and service
changes.2 In particular, the legislative
history focuses on the need to pursue
vigorously opportunities for exemptions.
The Congress recognized that we are in
the best position to identify likely
candidates for exemption. Congress has
stated it is anxious for us to remove
existing regulatory barriers and reserve
judgment on potential problems until
after exemptions have been granted.3

The statute singles out TOFC/COFC
service as a candidate for exemption.
Section 10505(f) provides, 'Ihe
Commission may exercise its authority
under this section to exempt
transportation that is provided by a rail
carrier as a part of a continuous
intermodal movement."

SIR. Rep. No. 96-14O, 95th Cong. 2d Ses. 105
(198).

3See footnote 2.

We believe that a total exemption for
this traffic is appropriate based on the
standards of 49 U.S.C. 10505. We are
proposing to exempt from economic
regulaton, rail and truck service
provided by railroads as part of a
continuous intermodal movement The
responses to the advance notice issued
in this proceeding confirmed our belief
that the potential for railroad abuses of
market power in TOFC/COFC service is
virtually non-existent.

The comments demonstrate that this
traffic is highly competitive with motor
carrier service, Rate levels, transit times,
and loss and damage experience
determine the choice of transport mode.
Shipper comments indicate that the rate
spread between TOFC/COFC and
trucks has virtually disappeared.
Neither mode has the inherent ability to
dominate the market for the type of
freight which is shipped in trucks or
containers.

Other modes of transportation are not
the only source of competition to the
railroads for this traffic. Actual and
potential intramodal competition is a
significant factor in the market for
TOFC/COFC service. The operational
flexibility of the motor carrier portion of
a TOFC/COFC movement permits
numerous railroads to serve areas
beyond their fixed systems of tracks.

The presence of actual and potential
intermodal and intramodal competition,
and the historical evidence support our
view that TOFCICOFC service is
sufficiently competitive to insure that
the public interest will be protected
without regulation.

Numerous participants support our
views and have pointed out how
regulatory barriers impede the growth of
TOFC/COFC service. DuPont welcomes
the exemption as an opportunity to
negotiate for price and service options
which meet its particular needs. It looks
forward to the end of complex and
inflexible rate structures and service
plans. DuPont recognizes that regulation
of this competitive service is serving no
useful purpose.

Other commenters, like American
Standard, focus on service problems
rather than regulatory barriers as the
main impediment to successful
marketing of TOFC/COFC service.
American Standard notes that it will
forego substantial rate advantages and
select a carrier based on its ability to
provide dependable service.
Nevertheless, American Standard
recognizes the need to change
regulations and practices which in its
words "artificially" impede the
development of intermodal services.

Transamerica Interway, which leases
27 percent of the TOFC/COFC fleet to
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rail and water carriers, favors an - -
exemption of this service. Its experience
here and in Canada suggests that
regulation of TOFC/COFC service is not
required. . I_

Individual railroads like Southern
Pacific support exemption of TOFC/
COFC. It believes that regulation has
adversely affected the development and
marketing of this service. SP -i
convinced that regulation has impaired
its ability to respond to its unregulated
and less regulated competitors. Southern
Pacific is anxious to put an end to
regulatory costs which, in its view,
produce no benefits,

The Department of Justice also favors
a total exemption of TOFC/COFC
service. Like Southen Pacific, DOJ urges
removing restrictions on this service and
allowing intermodal service to develop
as a'atural respbne to demand for the
service.

Not all participants favor an
exemption for TOFC/COFC s'ervice. A
number of motor carriers and shippers
are afraid that railroads will abuse their
market power to the disadvantage of the
public. Motor carriers are particularly
afraid that exempt railroads and their
trucking affiliates would exclude. -
regulated truckers from TOFC/CbFC
traffic in the future. In view of the ,
competitive nature of this service, we
are relatively certain that these fears are
groundless.

Trucking companies that can offer a
low cost and efficient connection to a'
railroad should have no fear of losing
business. Railroads and motor carriers
can continue to negotiate rate and
service arrangements. The biggest
change under the exemption will be the
fact that railroads Will be in a better
position to provide a complete rail/
motor service. Trucking companies'will
face more competition but are unlikely
to suffer abuses of market power. In the
highly competitive environment which
should develop, trucking companies will
have ample opportunities to.join the
railroads as business partners or
compete with them.

It is also clear that the public interest,
as defined by the railroad transportation
policy of 49 U.S.C. 10101(a), will be
served by exempting this traffic. An
exemption will place primary reliance
on market forces, not government
regulations, to establish reasonable
rates and maintain necessary services,
The public benefitspromised by the
exemption mesh well with the goals of
the railroad transportation policy.

The primary hrea of controversy
concerning the exemption is the
question of antitrust immunity for
collectively established rates. Users and
providers of TOFC/COFC service are

not anxious to abandon the opportunity
to set their rates collectively.The
railroads are virtually unanimous in
their request that anititrust immunity be
continued for collectively establishing
TOFC/COFC rates. Many shippers and
shippers associations are also anxious
to preserve a forum for collective
discussion of TOFC/COFC rates. All
these partcpants would like to have a.
safe, legal way to fix uniform prices for
services which move over routes, of
more than one railroad..The railroads
want to be able to continue to formulate
single-factdr, joint through rates for this
service over competing routes. We faced
and overcame the same arguments in
exempting fresh fruits and vegetables,
Rail General Exemption Authority 361
I.C.C. 374 (1979). Ip that proceeding we
noted that a grant of antitrust immunity
under 49 U.S.C. 10706 requires a finding
that thle immunity is necessary to further
the'goals of the national transportation
policy. We than observed that an
exemption can only begranted if
regulation is not necessary to further the
national transpoitation policy. Under -
these circumstances; a grant of
immunity was deemed to be
incompatible with granting the
exemption.

In this proceeding we are again
unwilling to sacrifice, the benefits of
competition promised by the exemption
by continuing to offer antitrust immunity
to the railroads. An exemption of
TOFC/COFC service will enhance both
intermodal and intramodal competitive
opportunities. Railroads will be able to
offer a complete intermodal service
without regulatory restraints. They will
be able t6 compete vigorously with
trucks and with other railroads. -If we
were to inmnunize TOFC/COFC
ratemaking from the antitrust laws, most
of these benefits would be lost.,

The iailroads' expressed intention of
publishing identical single-factor, joint
through rates over competing routes
would completely negate the intended
benefits of the exemption. All potential
intramodal competition would be lost.
Even'the benefits of competition with
other modes would be minimized. This'
is true because collectively established
joint rates viuldrnask the efficiencies
of individual routes in an average cost
rate structure. The benefits of
competitive pricing by individual
companies will be virtually lost if rates
are permitted to be set collectively.

As we noted before, the Congress
expects us to identify exemption
candidates, decide whether exemption
is appropriate, grant exemptions, and
solve any problems which develop after
we have had some experience under the

exemption. This approach is particularly
appropriate for the question of antitrust

-immunity. Railroads and users of TOFC/
COFC services have defined their
relationships in certain ways because of
the existence of antitrust immunity. We
see no'reason why the same services
cannot be arranged and sold without
antitrust immunity. The fact that certain
users or sellers may have to conduct
their businesses somewhat differently Is
not a good reason to continue antitrust
immunity for TOFC/COFC service.
Other Issues

The advance notice only addressed
,possible exemption of domestic motor-
rail traffic. Several railroad and port
participants have pointed out that the
relationship between domestic and
foreign service and ex-motor and ex-
water service makes it both difficult and
unwise to exempt any less than all rail
TOFC/COFC service. We agree. All
forms of TOFC/COFC service are highly
competitive. Ex-water service in both
domestic and foreign markets would
benefit if unproductive regulatory
restraints were removed. Under the now
law, our ability to extend the exemption
to all "continuous intermodal
movements" is clear and we see no
reason to omit ex-water service here.

The new law also resolves the
question of railroad liability for loss and
damage under exemption. Section
10505(e) provides the standards for
liability which railroads must apply to
exempt services. That section requires
full value rates or limited liability rates
where the shipper consents:

Three important motor carrier issues
were settled by the Motor Carrier Act of
1980. The new law provides eased entry
standards and a zone of rate freedom.4 It
also allows motor carriers to deliver
TOFC traffic to rail ramps at other than
authorized service points. 5

The advance notice raised the
possibility of exempting the motor
portion of TOFC service. Under the now
law exemption is limited to
"transportation that is provided by a rail
carrier." Although exemption 6f the
motor portion not provided by a rail
carrier is no longer possible, we are
satisified that many of the regulatory
barriers to intermodal service which we
identified in the advance notice have
been removed by the Motor Carrier Act
of 1980.

Other issues such as appropriate
treatment of railroad affiliated motor
carriers, possible expansion of motor
carrier terminal areas, and several
proposals for regualtory changes offered

'49 U.S.C. 10922(b) and 10708(d)
5149 U.§.C. 109220) and i093(e)
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by freight forwarders, shipper
associations, and shipper agents will not
be discussed in this notice. To the extent
that any participant has a continuing
interest in these subjects, in light of the
proposed exemption, their comments
should so indicate.

The proposed rules implementing the
exemption are contained in the
appendix.

Environmental Impact. It is unlikely
that the exemption will divert such a
substantial amount of motor carrier
traffic to TOFC-COFC that significant
environmental or energy impacts would
result Compared with motor carriage,
TOFC/COFC generally is a more energy
efficient transportation alternative.
Other areas of environmental concern,
including transportation safety, and
preservation of natural resources
(essentially by extending roadway life),
should be enhanced as a result of the
exemption. Although the exemption
probably will improve overall air
quality, should traffic congestion in
terminal areas increase, air quality in
those areas may be affected adversely.
Comments addressing energy and
environmental concerns are invited.

This proposed rule is issued under the
authority of sections 553 and 559 of the
Administrative Procedure Act (5 U.S.C.
553 and 559] and sections 10321(a) and
10505 of Title 49 (49 U.S.C. 10321(a) and
10505).

Decided. November 19,1980.
By the Commission. Chairman Gaskins.

Vice Chairman Gresham, Commissioners
Clapp, Trantum, Alexis, and Gilliam.
Agatha L Mergenovich,
Secretary.

Appendix
Chapter X of Title 49 of the Code of

Federal Regulations is amended as
follows:

PART 1039-RAILROAD CONTRACT
RATES; POLICY STATEMENT

1. A new § 1039.11 reading as follows
is added:

§ 1039.11 Rail intermodal transportation
exemption.

Railroad and truck transportation
provided by a rail carrier as part of a
continuous intermodal movement is
exempt from the provisions of Subtitle
IV of Title 49 with certain exceptions.
Carriers must continue to comply with
Commission accounting and reporting
requirements. The rail carriers must
send a letter of notification to this
docket within 30 days of the date they

begin using the exemption. All railroad
tariffs pertaining to the transportation of
intermodal freight will no longer apply
except to the extent adopted by carrier
quotations. Nothing in this exemption
shall be construed to affect our
jurisdication under section 10505 or our
ability to enforce this decision or any
subsequent decision made under
authority of this exemption section. This
exemption shall remain ineffect, unless
modified or revoked by a subsequent
order of this Commission.
(49 U.S.C. 10321(a) and 10505)

Part 1090 is revised to read as follows:

PART 1090-PRACTICES OF
CARRIERS INVOLVED IN THE
INTERMODAL MOVEMENT OF
CONTAINERIZED FREIGHT
Sec
1090.1 Definition of TOFC/COFC service.
1090.2 Use of TOFC/COFC service by motor

and water carriers.
Authority: 49 U.S.C. 10321(a) and 10762.

51090.1 Definition of TOFC/COFC
service.

Trailer-on.flatcar (TOFC/COFC)
service means the transportation on a
rail car, in interstate or foreign
commerce, of (a) any freight-laden
highway truck, trailer, or semitrailer (or
container portion of any highway truck,
trailer, semitrailer having a demountable
chassis) or (b) any empty highway truck,
trailer, or semitrailer (or the container
portion of any highway truck, trailer or
semitrailer having a demountable
chassis) when such empty equipment is
being transported incidental to its prior
or subsequent use in (TOFC/COFC
service.

§ 1090.2 Use of (TOFC/COFC) service by
motor and water carriers.

(a) Except as otherwise may be
prohibited by these rules, motor
common and contract carriers, water
common and contract carriers, and
freight forwarders may utilize (TOFC/
COFC) service in the performance of all
or any portion of their authorized
service.

(b) Motor and water common carriers
shall utilize (TOFC/COFC) service only
if their tariff publications give notice
that such service may be utilized at their
option, but that the right is reserved to
the user of their services to direct that in
any particular instance (TOFC/COFC)
service not be utilized.

(c) Motor and water contract carriers
may utilize (TOFC/COFC) service only
if their transportation contracts and
schedules make appropriate provision
therefor.

(d) Tariffs of motor and water
common carriers and contracts and
schedules of motor and water contract
carriers providing for the use of (TOFC/
COFC) service shall set forth the points
between which (TOFC/COFC) service
may be utilized.
(49 U.S.C. 10321(a). and 10762)

PART 1300-FREIGHT TARIFFS:
RAILROADS WATER CARRIERS, AND
PIPELINE COMPANIES SUBJECT TO
SECTION 6 OF THE INTERSTATE
COMMERCE ACT AND CARRIERS
JOINTLY THEREWITH

H§ 1300.0 and 1300.67 are amended as
follows:

11300.0 [Amendedl

Section 1300.0(a)(1) is amended by
amending the second sentence to read
as follows:

(a)*"
(1) * * * The regulations in this part

shall also govern the construction and
filing of tariffs naming through routes
and joint rates over the lines of common
carriers by water or pipeline, subject to
the Interstate Commerce Act, on the one
hand, and vessel-operating common
carriers by water engaged in the foreign
commerce of the United States, as
defined in the Shipping Act, 1916, on the
other hand. for the transportation of
property between any place in the
United States and any place in a foreign
country. See § 1300.67.

5 1300.87 [Amended]
Section 1300.67(b)(1) is amended by

deleting from the first sentence (1) the
word "railroad", including the comma,
(2) the comma following the word
"pipeline", and (3) the phrase "or a
common carrier by railroad, jointly with
a common carrier by motor vehicle",
including the comma.

Section 1300.67(b) (2] is amended by
deleting the sentence reading as follows:
"If a tariff provides less-than-carload,
less-than-container-load, or less-than-
trailerload service, such service must be
defined."

Section 1300.67(b](5) is amended by
deleting from the next to last sentence
the parenthetical phrase reading as
follows: "(such as tariffs containing joint
rail-ocean rates, joint rail-motor-ocean
rates, et cetera)".
(49 U.S.C 10762)

[FR Doc 80-1-mg VJded ii-2&-8 &4s aml
OUwo CODE 7=6s-01-M

79=2



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Proposed Rules

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 658

Shrimp Fishery of the Gulf of Mexico;
Correction

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce. I I
ACTION: Correction to regulations.

SUMMARY: Plan approval and proposed
regulations for the shrimp fishery of the
Gulf of Mexico were published on
Friday, Novmber7, 1980 (45 FR 74178).
In that document, For Further
Information, an incorrect contact person'
and phone number were listed. The
contact person is Edward E. Burgess and
the correct phone number is (813) 893-.
3721.
DATE: Effective November 28, 1980.
FOR FURTHER INFORMATION CONTACT.
Mark Zilberberg, (202) 634-7432.

Signed in Washington, D.C. the 21st day of
November, 1980.
Robert K. Crowell,
DeputyExecutive Director, National Marine
Fisheries Service.
[FR Doe. 80-36927 Filed 11-26-80;.8:45 aml
BILWNG CODE 3510-22-M

50 CFR Part 652

Atlantic Surf Clam and Ocean Quahog
Fisheries

AGENCY: National Oceanic and
Atmospheric Administration (NOAA]/
Commerce.
ACTION: Notice of reopening of comment
period.

SUMMARY: The purpose of this document
is to provide.for an additional comment
period on a proposed closure-to fishing
for surf clams. The area affected is
offshore of Atlantic City, New Jersey,
and includes an area which was
described in a notice in the Federal
Register on September 11, 1980, plus an-
additional 25-mile area recommended at
a public hearing held on September 26,
1980.
DATE: The comment period will be
opened from Novehber 21, 1980 through
December 6, 1980.
ADDRESS: Information or c'omments
should be forwarded to: Mr. Allen E.
Peterson, Jr., Regional Director, National
Marine Fisheries Service, State Fish
Pier, Gloucester, Massachusetts, 01930.

Mark the outside of the envelope "Surf
Clam Comments".
FOR FURTHER INFORMATION CONTACT:.
Mr. Allen E. Peterson, Jr. at the address
above or telephone (617) 281-3600
SUPPLEMENTARY INFORMATION: On
September 11, 1980, notice of a proposed
closure of an area offshore of Atlantic
City, New Jersey, to surf clam fishing
was published. Section 652.23(b) of the
fishery regulations provides for such a
closure if a determination is made by
the Regional Director that the area
contains predominantlysmall surf
clams.

At the public hearing held on
September 26, 1980, to evaluate the
social and economic importance of the
proposed closed area to-the fishery, a
majority of those present supported an
industry spokesman's recommendation
to extend the proposed closure
southward, so that it would include an
additional 25 square miles. The,
extension was proposed and supported
on the grounds that the area within the
extension contains significant quantities
of small clams which should be
protected until their yield is enhanced,
and that clams throughout the area are
and should be treated as a homogeneous
and contiguous resource. Concern was
expressed that enforcement of a closure
would be hampered unless the area was
extended as proposed to cover more of
the beds and form a more regular
geometric area.

The extension was supported and
endorsed by the Mid-Atlantic Fishery
Management Council at its meeting on
November 13, 1980. The Council
recommended that the original proposal
and the extension be closed as one unit.
The unit closure as recommended fulfills
the criteria for size distributionof clams
as established in the regulation. This
notice is to announce the location and
extent of the-recommended closure area
and to solicit.comments on the proposal.

The area is approximately 120 square
miles, and includes an area which was
closed in September of 1978. It is located
between 3 and 9 miles offshore of
Atlantic City, New Jersey, and is defined
as follows: Beginning at a point at
74°30'W.-longitude and 39°15.5'N.
latitude, which is exactly 3 nautical
miles offshore of the nearest point of the
baseline from which the territorial sea is
measured; thence northeasterly along a
line drawn in sucha manner that each
point on it is three nautical miles from
the'baseline from which the territorial
sea is measured io 74*14.15'W. longitude
and 39°28.5'N. latitude; thence
southeasterly in a straight line to

74°5.7'W. longitude and 39027.2'N.
latitude; thence southwesterly in a
straight line to 74°14,3'W, longitude and
39°17.62'N. latitude; thence
southwesterly in a straight line to
74°23.5'W. longitude and 39*11.0'N,
latitude; thence northwesterly In a
straight line to 74°30'W. longitude and
38°15.5'N. latitude, the point of
beginning,

Comments received during the
re6pened comment period will be
considered and evaluated along with
those comments already received, Based
on the record thus assembled, a final
determination will be made.

Signed at Washington, D.C,.thls 21st da) of
November, 1980,

Authority: 16 U.S.C. 1801 et seq.
Robert K. CrowellN
DeputyExecutiveDiector, National Marino
Fisheries Service.
[FR Doc. 80-37081 Filed 11-25-008:45 nail

eILuNO CODE 3510-22-U

50 CFR Part 611

Trawl Fisheries and Herring Gillnet
Fishery Of The Eastern Bering Sea and
Northeast Pacific; Preliminary Fishery
Management Plan Amendment;
Proposed Regulations; and Request
for Comments

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Notice of amendment of
preliminary fishery management plan,
proposed regulations, and request for
comments.

SUMMARY: The Assistant Administrator
for Fisheries, NOAA (Assistant
Administrator) has reviewed the
preliminary management plan for the
Trawl Fisheries and Herring Gillnet
Fishery of the Eastern Bering Sea and
Northeast Pacific (PMP) and has
determined that the PMP should be
amended. Certain amounts in the joint
venture processing component (JVP) of
domestic annual harvest (DAH) are
considered inadequate and will be
increased. Specifically, the JVP amount
of yellowfin sole will be increased from
8,664 metric tons (mt) to 25,000 mt, and
the JVP amount of founders will be
increased from 100 mt to 3,000 mt,.The
reserve.for Pacific code is increased by
12,00 mt and the total allowable level of
foreign fishing is decreased accordingly,

Regulations are proposed to imlement
the PMP as amended and will remain in
effect until further amended or until
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superseded by regulations implementing
a fishery management plan for this
fishery.
DATE All comments must be submitted
in writing on or before December 28,
1980.
ADDRESS: Comments should be sent to
Denton R. Moore, Chief, Permits and
Regulations Divisions, National Marine
Fisheries Service, 3300 Whitehaven
Street, N.W., Wahington, D.C., 20235.
Telephone (202] 634-76432.
FOR FURTHER INFORMATION CONTACT.
Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, Alaska
99802 Telephone: (907) 568-7221.
SUPPLEMENTARY INFORMATION: The
preliminary management plan for the
Trawl Fisheries and Herring Gillnet
Fishery of the Eastern Bering Sea and
Northeast Pacific (PMP) was originally
prepared under authority of the Fishery
Conservation and Management Act of
1976 (Act] and was published in the
Federal Register (42 FR 9298) on
Bebruary 15, 1977.

During 1980, the PMP was amended
twice to:

(1] Shift 7,814 mt of yellowfln sole
from the total allowable level of foreign
fishing (TALFF) to thd joint venture
processing (JVP) component of DAH;

(2] Increase the optimum yield (OY)
for Pacific cod by 12,000 mt, from 58,700
mt to 70,700 mt (45 FR 70523).

The present action modified estimates
of domestic annual harvest (DAM] by
increasing the JVP amounts of hellowfin
sole from 8,664 mt to 25,000 mt and
flounders from 100 mt to 3,000 mL
Corresponding TALFFs will be 84,950 mt
for yellowfln sole and 53,750 mt for
flounders. These changes are based on
survey results indicating increased joint
venture harvests of those species.

The National Marine Fisheries Service
surveyed the U.S. fishing industry to
determine harvesting and processing
capacities and the intent to harvest and
process fish in the Bering Sea/Aleutian
Islands area in 1981..

Amounts of fish (metric tons) U.S.
processors reported that they intend to
process in 1981 are shown in Table I.
Expected doemstic annual processing
(DAP) amounts currently established by
the PMP (Table I) are considered to be
adequate and will initially remain
unchanged. The DAP for Pacific code
remains the same becuase the
processors' estimate is considered
unrealistic in light of the small harvest
in 1980 (2,800 mt.

The PMP contains a mechanism for
the Regional Director to apportion those
amounts of DAP to TALFF that he

determines are excess to U.S. needs.
The reserves (Table II) will be used to
accommodate increased hnmestic
harvest, if necessary.
TATLE I.--Amounts of fish (mt) US. proces-

sors reporlAy intend to process in the
Being See (OA") and the kflaI/ DAP

1961
us

kleton

Polo&....... 9.962 10.500
P&lkc od 17,241 7.200
A** mtckel.. 0 0
Yeowk so1 227 1200
TW, .. ( 0 1,000
Floundv ...... . 907 1,20
Poc oom perch ..h-, 454 1,100
Rodi .h,. 227 1,100
Sa hlea _ -.. ....... . . 22 1.000
sew .,.----.- 0 0
odwsp~ce .,, 0 1 C'

Tow - 29,50 26,100

Joint venture catches of some species
in 1980 were greater than amounts
initially provided in the PMP and have
been increased (Table I). Overall, joint
ventures harvested approximately 50
percent of their 1980 allocation.
Increases in JVP have resulted in
equivalent decreases in TALFF (Table

TABLE II, - Amounts of fish (ml) desigaled for
devmy by US. fshemen to forayn poces.
sors at set (JVP)

spec.. JYP

Pokock- 9050

P~cic cod_ 17,M65

Yeowfi solo_. 125000
Turbot_- ..... 75
Flo jnd 23.000
P60Cil oome perch --- -- 1,0
Podg ........ 450
Saebh -- 400Sqw d .. . ... .. . . .... . . . . . . . 50
Othw spscmw 20D

Towml _ i'T0

'A 24.150 rnt rb"se oym te Ieul W*r 190
*A 2.900 rM wowe.. o,, 1 M0

Reserves (Table I) established by the
PMP (5 percent of the OY for each
species) are considered adequate to
accommodate either the DAP or JVP
components of DAH during the fishing
year, should the amounts in either the
DAP or JVP prove inadequate. The
exception is the reserve for Pacific cod.
Because domestic fisherman have
expressed considerable interest in the
expansion of cod production through
catcher/processors or joint venture
operations, the reserve for Pacific cod
has been increased by 12.000 mt, and
TALFF reduced accordingly.

TAKE II1I,4/DH, Reserve, and TALFF
amounts (mt).

H-AD Rm.y TALFF

POck ____ _ 19.550 50,000 1,040.450
PaCAC cod 24,26M 14.935 31,500
Aft ,.1 M ., 100 1.240 23.440
Y*1hln sole 26200 5.850 84,950
TLo( .... 1,075 4,500 8*.425
Fi 420 3.050 53,750
P.O oc..i pe..h 2.760 537 7,453
Rooddish 1,550 500 5.677

, ..- 14o 500 3,100

SQ,., 50 500 9.450
Owt" speo.s 2.0=0 3,712 W8,537

TOW --. 8W.150 55,324 1,402752

The Assistant Administrator, having
reviewed the PMP, has determined that
the PMP is still necessary and
appropriate to the conservation and
management of eastern Bering Sea
groundfish resources. The National
Marine Fisheries Service has received a
petition requesting an amendment to the
PMP which would provide for an annual
closure of Bering Sea Groundfish Areas I
and If from October I throqgh March 31,
in order to reduce the incidental catch of
salmon by foreign groundfish trawlers.
An Advance Notice or Proposed
Rulemaking (45 FR 65642) requested
comments on the proposed action, and a
response to the petition will be made by
December 19, 1980. Additionally, an
FMP for the Bering Sea groundfish
fishery is nearing completition. The
Environmental Impact Statement (EIS]
accompanying the FMP addresses the
question of salmon interceptions, as
does a proposed amendment to the FMP
which, if approved and implemented.
would establish the salmon savings area
referred to above. These ongoing
administrative actions provide
appropriate opportunities for the
resolution of the problem of salmon
interception. Therefore, the regulations
implementing the PMP will be changed
only as described above, and the
unchanged provisions will remain in
effect.

The Assistant Administrator has
further determined that the amendment
of the PMP and its implementing
regulations do not constitute a major
Federal action requiring the preparation
of an eivironmental impact statement
under the National Environmental Policy
Act of 1969. Further, the amendment
does not constitute a significant change
to regulations requiring the preparation
of a regulatory analysis under Executive
Order 12044.
(16 U.S.C. 1801 et seq.)

Signed in Washington. D.C., this 25th day
of November. 190.
Willism H. Stevenson,
Deputy Assistan tAdzinistratorforFisheifes,
NaonalAarine FisheriesService.
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A. The Preliminary Fishery
Management Plan for the Trawl
Fisheries and Herring Gillnet Fishery of
the Eastern Bering Sea and Northeast
Pacific is amended as follows: 1. Section

.4.0, Table 18. Make the following

changes:
,a. Yellowfin sole TALFF from 101,286

mt to 84,950; DAH from 9,864 to26,200;
JVP from 8,664 to 25,000.

b. Other flounder TALFF from 56,650
to 53,750; DAH from 1,300 to 4,200; JVP
from 100 to 3,000.

c. Pacific cod reserve to 14,935; TALFF
to 31,500.

d. "1980 OY" to "OY".

§ 611.20; Appendix 1.4 [Amended]
B. 50 CFR 611.20, Appendix 1.4.

Alaska.Fisheries, A. Bering Sea and
Aleutian Islands Groiidfish Fishery is
proposed to be amended as follows:

a. Yellowfin sole DAH from 9,864 to
26,200; JVP from 8,664 to 25,000; TALFF
from 101,286 to 84,950.

b. Other flounder DAH from 1,300 to
4,200; JVP from 100 to 3,000; TALFF from
56,650 to 53,750.

c. Pacific cod figures: OY-70,700 mt;
DAH-24,265 mt; JVP-17,065 mt; DAP-
7,200 mt: Reserve-14,935 mt; TALFF-
31,500 mt.
JFR Doc. 80-38342 Filed 11-26-8; 10:.55 am]

BILLING CODE 3510-22-M
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Notices Federal Register
Vol. 45. No. 231

Friday. November 28, 1980

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Informal Action;
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-)63), notice is
hereby given of a meeting of the
Committee on Informal Action of the
Administrative Conference of the United
States, to be held at 10:00 a.m.,
Thursday, December 11, 1980 in the
library of the Administrative
Conference, Suite 500, 2120 L Street,
N.W., Washington, D.C.

The Committee will meet to discuss
two pending projects, Professor Colin
Diver's study of agency articulation of
policy and William Fox's study of
techniques of avoiding or narrowing
formal hearings in agency licensing
proceedings.

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
of the Administrative Conference at
least two days in advance. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting.

For further information concerning
this meeting, contact Jeffrey Lubbers
(202-254-7065). Minutes of the meeting
will be available on request.
Richard K. Berg,
Executive Secretary.
November 24,1980.
[FR Doc. 0 Fled 11-2-aft &45 am]
BILUNG CODE 6110-01-M

Committee on Licenses and
Authorizations; Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), notice is

hereby given of a meeting of the
Committee on Licenses and
Authorizations of the Administrative
Conference of the United States, to be
held at 9:30 a.m., Thursday,
December 11, 1980 at the office of
O'Melvepy & Myers, 1800 M Street NW.,
Suite 500 South, Washington, D.C.

The Committee will meet to discuss
Professor Richard Merrill's study of
regulation of carcinogens.

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
of the Administrative Conference at
least two days in advance. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting.

For futher information concerning this
meeting contact David M. Pritzker (202-
254-7065). Minutes of the meeting will
be available on request.
Richard K. Berg,
Executive Secretary
November 24,1980.
[FR Doc. 80-,wo0n FlIed 1-25-Wn, U.S am]

BILUNG CODE 6110-01-1

Public Meeting of Auembly
Notice is hereby given, pursuant to the

Federal Advisory Committee Act, Pub.
L. 92--43, that the membership of the
Administrative Conference of the United
States, which makes recommendations
to administrative agencies, to the
President, Congress. and the Judicial
Conference of the United States
regarding the efficiency, adequacy, and
fairness of the administrative
procedures used by administrative
agencies in carrying out their programs,
will meet in Plenary Session on
Thursday. December 11, 1980 at 1:30
p.m. and on Friday. December 12, 1980
at 9:30 a.m. in The Amphitheater of the
Federal Home Loan Bank Board, 1700 G
Street NW., Washington, D.C.

The Conference will consider
proposed recommendations on the
following matters:

1. Intragovernmental Communications
in Informal Rulemaking.

2. Separation of Functions and Staff
Communications with Decisionmakers
in Agency Proceedings.

3. The "Race to the Courthouse" in
Appeals from Agency Action.

In addition, the Conference will
consider a proposed amendment to the
Conference Bylaws to revise the list of
standing committees.

Plenary sessions are open to the
public. Further information on the
meeting, including copies of proposed
recommendations, may be obtained
from the Office of the Chairman, 2120 L
Street NW., Suite 500, Washington, D.C.
20037, telephone (202) 254-7020.

Dated: November 24.1980.
Richard K. BeW
ExecutiveSecretary
IMR DOcr 80-37 Fled 11-2&-aM &45 a=]
3UH0 COOE £11001-M

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Wool and Mohair Payment Programs;
Determination of the Support Prices
for Wool and Mohair for the 1981
Marketing Year

AGENCY* Commodity Credit Corporation,
USDA.
ACTION: Notice of determination.

SUMMARY:. This is a notice f the
determination of the Secretary of
Agriculture, in accordance with the
provisions of the National Wool Act of
1954, as amended, of the support prices
for wool and mohair under Commodity
Credit Corporation's Wool and Mohair
Payment Programs for the 1981
Marketing Year. The Payment Programs
are intended to encourage the continued
domestic production of wool and mohair
at prices fair to both producers and
consumers.
EFFECTIVE DATE: November 28,1980.
ADORESS: Emergency and Indemnity
Programs Division, ASCS, U.S.
Department of Agriculture, Room 4095
South Building. Washington, D.C. 20013.
FOR FURTHER INFORMATION CONTACT.
Gerald Schiermeyer 202-447-4428. A
Final Impact Statement has been
prepared and is available from
Emergency and Indemnity Programs
Division. ASCS, USDA. Room 4095
South Building, Washington, D.C. 20013.
SUPPLEMENTARY INFORMATION: This
determination has been reviewed under
the USDA criteria established to
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implement Executive Order 12044, and
has been classified "not significant".

In compliance with Secretary's
Memorandum No. 1955 and "Improving
USDA Regulations" (43 FR 50988),
initiation of review of this determination
contained in 7 CFR 1446.38-40 for need,
currency clarity and effectiveness will.
be made within the next five years.

The title and number of thb Federal
assistance program that this
determination applies to is: Title-
National Wool Act Payments;
NUMBER-10.059 as found in the
Catalog of Federal Domestic Assistance
Programs.

This action will not have a significant
impact on area and community
development. Therefore, review as
established by OMB Circular A-95, was
not used to assure that units of local
government are informed of this action.

The National Wool Act of 1954, as
amended ("Wool At"), provides that
the Secretary of Agriculture shall
support the prices of wool and mohair to
producers by means of loans, purchases,
payments or other operations. If
payments are utilized as a means of
price support, the payments shall be as
the Secretary of Agriculture determines
to be sufficient, when added to the
national average return for the
commodity equal .to the-support price
level. However, the total payments
cannot exceed an amount equal to 70
percent of the accumulated totals as of
the same date of the gross receipts from'
duties collected on or afterJanuary 1,
1953, on all articles subject to duty
under schedule 11 of the Tariff Act of
1930, as amended.

The Wool Act establishes the price
support level for shorn wool for the
marketing years 1977 through 1981 at 85
percent of an amount determined by
multiplying 62 cents (the support price in
1965) by the ratid of (1) the average
parity index (the index of prices paid by
farmers, including commodities and
services, interest, taxes, and farm wage
rates) for the three calendar years
immediately preceding the year in which
such support price is being determined
and announced to (2) the average parity
index for the three calendaryears 1958,
1959, and 1960, and rounding the
resulting amount to the nearest full cent.

The Wool Act also provides that the
support prices for pulled wool and for,
mohair shall be established at such
levels, in relationship to the support
price for shorn wool, as the Secretary of
Agriculture determines will maintain
normal marketing practices for pulled
wool and as the Secretary shall
determine is necessary to maintain
approximately the same percentage of

parity for mohair as for shorn wool.
.Further, the support price for mohair
must be within a range of 15 percent
above- or below the comparable

- percentage of parity at which shorn
wool is supported.

The regulations for the wool and
mohair payment programs for the 1981
marketing year are published in 7 CFR
Parts 1472 and 1468, respectively.

The Wool Act and the applicable
regulations provide that the Secretary-
shall establish and announce, to the
extent practicable, support price levels
for wool and mohair sufficiently in
advance of each marketing year as will
permit producers to plan their
production for such marketing'year.
Since these determinations as to the
support prices for wool and mohair are
mathematical calculations as specified
by section 703 of the Wool Act, it is
hereby found and determined that
compliance with notice and public
procedure requirements of Executive
Order 12044 and 5 U.S.C. 553 are
impracticable and contrary to the public
interest. Thfis, this notice of
determination shall become effective
upon date of filing with the Director,
Office of the Federal Register.

Determination

Accordingly, pursuant to.the authority
conferred by section 703 of the National
Wool Act of 1954, as amended ("Wool
Act"), it is hereby determinedhat the
support prices for shorn wool and
mohair for the 1981 marketing year are
$1.35 and $3.718 per pound, respectively.
The support price for shor wool, which
is equal to 72.2 percent of the October
1980 parity price for wool, has been
calculated in accordance with the
formula contained in the Wool Act. The
support price for mohair, which is 72.2
percent of the October 1980 parity for
mohair, has been established at a level,
in relationship to the support price for
shorn wool, as determined to be
necessary to maintain approximately
the same percentage of parity for mohair
as for shorn wool. The support level for
pulled wool will be determined after the
National average market price of shorn
wool for the 1981 marketing year is
annolnced.

Signed at Washington, D.C. on November
21, 1980.

Bob Bergland,
Secretary ofAgriculiure.
[FR Doe. 80--37000 Filed 11-26-8M, &45 am]

BILWNG CODE 3410-05-M

Food Safety and Quality Service
Labeling Procedures Notification
AGENCY: Food Safety and Quality
Service, USDA.
ACTION: Notice.

SUMMARY: This document announces
new procedures established by the Meat
and Poultry Standards and Labeling
Division (MPSLD), .Compliance Program,
Food Safety and Quality Service (FSQS,
to advise the public more fully of the
conduct of its prior approval program for
labels and other labeling for federally
inspected meat and poultry products,
This program provides procedural and
substantive requirements for the
labeling of products. Under these newly
e ptablished procedures, MPSLD, FSQS,
will attempt to more fully inform
consumers, industry, and other
interested parties of certain applications
and interpretations made by the MPSLD
and advise the public ofthe availability
of certain documents.
EFFECTIVE DATE: December 29, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert G. Hibbert, Director, Meat
and Poultry Standards and Labeling
Division, Compliance Program, Food
Safety and Quality Service, U.S.
Department of Agriculture, Washington,
D.C. 20250, (202) 447-6042.
SUPPLEMENTARY INFORMATION: Pursuant'
to the authority contained In the Federal
Meat Inspection Act (21 U.S.C. 601 et
seq.] and the regulations promulgated
thereunder (9 CFR 301.1 et seq.] and the
Poultry Products Inspection Act (21
U.S.C. 451 et seq.) and the regulations
promulgated thereunder (9 CFR 381,1 et
seq.), FSQS must assure that the
Nation's supply of meat and poultry
products is wholesome, not adulterated,
and properly labeled, marked, and
packaged. In order to assure that meat
and poultry products are not
misbranded, within the meaning of
section (n), of the Federal Meat
Inspection Act (21 U.S.C. 601(n) and
section 4(h) of the Poultry Products
Inspection Act (21 U.S.C. 453(h)), FSQS
conducts a prior approval program for
labels or other labeling (specified in 9
CFR 317.4, 317.5, 381.132, and 381.134) to
be used on federally inspected meat and
poultry products. Purstant to the
Federal Meat Inspection Act and the
Poultry Products Inspection Act and the
regulations promulgated thereunder,
meat and poultry products which do not
bear approved labels may not be
distributed in commerce.

Applications for sketch or final
approval of these labels or other
labeling are filed with FSQS by meat
and poultry packers or processors or
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their representatives. Through this
procedure, applicants must submit
detailed processsing information,
including product formula and other
information requested by the Agency,
This information is reviewed by an
FSQS label review expert prior to an
approval of the label or other labeling.
Modifications of any previously
approved label or other labeling are
reviewed and approved generally in the
same manner.

The maintenance and operation of
such a system is a difficult task. In fiscal
year 1980, FSQS reviewed and approved
over 100,000 meat and poultry products
labels. A variety of factors, such as
continuing technological innovations in
food processing and expanded public
concern regarding the presence of
various substances in foods which may
affect the safety of their consumption,
has generated a series of increasingly
complex issues which FSQS must
resolve as part of this prior approval
process. The packer or processor, on the
other hand, understandably focuses
upon the role of the label and other
labeling as marketing tools and is,
therefore, interested in making claims
and statements which are designed to
encourage the product's sale and to
enhance the product's appearance to
consumers. This inevitably leads to
difficult questions for FSQS in
evaluating, on an individual basis, what
types of labels or other labeling will not
be false or misleading or otherwise
render the product misbranded within
the meaning of the Federal Meat
Inspection Act or the Poultry Products
Inspection Act.

The Federal meat and poultry
products inspection regulations
establish procedures, provide
substantive labeling requirements,
specify definitions and standards of
identity or composition for certain
products, and provide specific
information regarding permitted and
nonpermitted uses of various
substances. A substantial percentage of
labeling applications are routinely
approved or denied through the
application of the relevant portions of
the Acts and the regulations. Over 50
percent of all label approval
submissions are currently reviewed
within 2 working days of receipt and 98
percent within 2 weeks. However, some
labeling applications present more
difficult questions which require
interpretation of the Acts or regulations,
and the development of or the
modification of the Agency's policy.
Depending upon their novelty,
complexity, and impact upon the public,
such labeling questions are resolved by

either the initial reviewing official,
supervisory staff personnel. Division
Director, Deputy Administrator for
Compliance, or Administrator. These
determinations are effected through a
variety of methods, including internal
memoranda, letters, agreements reached
by telephone calls, meetings and
appeals of the initial determinations.
Furthermore, interpretations of the Acts
and regulations generally are included
in an internal manual known as the
Policy Book, copies of which are
available to the public.

FSQS has received and considered
criticism of some aspects of this system.
Industry representatives have
contended that FSQS has not
established an ongoing system to advise
interested parties fully of interpretations
made by the MPSLD. Questions may
occur when the MPSLD interprets,
reinterprets, or modifies labeling
determinations and approvals on the ad
hoc basis previous described. Some
packers and processors have expressed
their concern that they may be placed at
a competitive disadvantage because
they are unaware of an interpretation by
the MPSLD on a particular issue and
may not be advised of it until their
labels or other labeling raise the same
question during the review process.
Applicants have frequently stated that
they are often not as concerned with the
substance of the position of the MPSLD
on a given issue as they are with the
uniform application of such
interpretations to avoid placing their
products at a potential competitive
disadvantage. Similar concerns have
also been recently expressed by the
Department's Office of the Inspector
General (OIG). In its February 10, 1980,
audit report, OIG criticized FSQS's
traditional practice of recording such
determinations through the use of
control sheets, bulletins, and other
documents not generally made available
to the public.

FSQS recognizes the basic validity of
some of these concerns. However, in
considering these criticisms, FSQS also
recognizes that the existing system
contemplates rapid decisionmaking on a
high volume of applications, and that
neither the industry nor any other
members of the public would benefit
from time consuming procedures which
may impede the review process. FSQS
remains convinced that its prior
approval system provides for effective
regulatory control in this area and,
therefore, intends to retain the basic
features of the present system.
However, the system can be modified to
maintain its key elements while
establishing new procedures that are

designed to advise the public of
interpretations and determinations
made by the MPSLD by means of
notification in the Federal Register.
Copies of memoranda regarding such
interpretations and determinations will
be available from MPSLD.

It should be noted that this labeling
procedure notification does not alter or
affect any appeal rights that an
applicant possesses. Appeals will still
be afforded only to those using or
proposing to use the marking, labeling,
or container involved.

Therefore, effective immediately, the
MPSLD will follow the procedures
outlined below:

1. Significant or novel applications or
interpretations of the Federal Meat
Inspection Act, the Poultry Products
Inspection Act, the regulations
promulgated thereunder, or
departmental policy will be issued, in
writing, in a uniform format which
specifies the issue, the MPSLD's
application or interpretation, and the
basis for MPSLD's decision. The
determination whether an application or
interpretation is significant or novel
and, therefore, issued in writing is a
decision at the discretion of the Director,
MPSLD, FSQS. Any application or
interpretation specified in the
memorandum will remain if effect
unless modified or rescinded on appeal
or by the Director, MPSLD.

2. Copies of these memoranda will be
made available to the public in MPSLD
Offices at 300 12th Street, SW.,
Washington, D.C. 20250.

3. FSQS will periodically publish a
notice in the Federal Register listing
significant or novel applications or
interpretations made by the MPSLD
since the previously published notice
and advising of the availability of copies
of the memoranda.

4. In accordance with the Federal
meat inspection regulations (9 CFR 301.1
et seq.) and the Federal poultry products
inspection regulations (9 CFR 381.1 et
seq.) an appeal of a decision by the
labeling applicant may be made to the
immediate supervisor of the FSQS
employee making the determination.
Also, in accordance with section 7(e) of
the Federal Meat Inspection Act (21
U.S.C. 607(e)) and section 8(d) of the
Poultry Products Inspection Act (21
U.S.C. 457(d)) and section 335.12 of the
Federal meat inspection regulations (9
CFR 335.12) and section 381.233 of the
Federal poultry products inspection
regulations (9 CFR 381.233), if the
Administrator of FSQS has reason to
believe that any marking or labeling or
the size or form of any container in use
or proposed for use is false or
misleading in any particular, he may
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direct that such use be withheld unless
the marking, labeling, or container is
modified'in such a manner as he may
prescribe so that it will not be false or
misleading. If the person, firm, or .
corporation using or proposing to use
the marking, labeling, or container does
not accept the determination, such '
person, firm, or corporation may request
a hearing andlfinal'determination by the
Department. Such hearing will be held in
accordance with the applicable Rules of
Practice, 7 CFR 1.130'et seq. 1.

It is important to emphasizeihat this
notice does not establish any"  -
substantive changes in the present
labeling review or approval process.
MPSLD officials W~ill continua" to perform
the basic tasks of reviewirig labels or.'
other labeling, making determinations
on specific labeling issues, and
developing regulations. The
establishment of the procedures 'outlined
above will serve to make certain- aspects
of the process more accessible and
understandable to interested members
of the public, and Will also assist FSQS
in its overall efforts to assure that the
Nation's supply of meat and poultry
products is not misbranded.
Thomas P. Gnbly,
Associate Administrator, Food Safety and
Quality Service.
[FR Doc. 80-37112 Filed M8--8, 845 amJ

BILWNG CODE 3410-DU-U

Office of the Secretary

Tongass National Forest; Transfer of
Certain Lands

Pursuant to the authority vested in me
by the Act of June 30,1976,Pub. L. 94-
323 (90 StaL 717), the following lands are
hereby transferred from the '
administrative jurisdiction of the Forest
Service, United States Department of
Agriculture, to the administrative
jurisdiction of the National Park Service,
United States Department of the'
Interior.

Those certain lands now administered
as a part of the Tongass National ForeSt
and being more particularly described
as follows:
Alaska- opper River Meridian

T. 26S., R. 60E.,
sec. 12, all lands east of White Pass Fork,
sec. 13, all lands east of White Pass Fork;
sec. 14, all lands east of White Pass Fork;
sec. 23, all lands east of White Pass Fork;
sec. 24, NW ; "
sec. 26, WEz all lands east of White

Pass Fork, E W 2 all lands east of
White Pass Fork.

sec. 34, SY S all lands south of Skagway
River,

Rural Electrification Administration

Hossler Energy Division, Indiana
Statewide Rural Electric Cooperative,
Inc. Bloomington, Indiana; Proposed
Loan Guarantee- Under the aulhority of Pub. L 93-32
(87 Stat. 65] and in conformance with
applicable agency policies and'
procedures as set forth in REA Bulletin
20-22 (Guarantee of Loans for Bulk
power Supply Facilities), notice is

- hereby given that the Administrator of
REA will Consider (a) providing a /

guarantee supported by the full faith and
credit of the United States of America
for a loan-in the approximate amount of
$160,740,000 to Hoosier-Energy Division.-
Indiana Statewide Rural Electric
Cooperative, Inc., Bloomington, Indiana,
and (b) supplementing such a loan with
an insured REA loan at 5 percent
interest in the approximate amount of
$6,000,000 to this cooperptive. These
loan funds will be used fo finance 5 new
substations and related facilities, 14.5
miles of 69 kV transmission line and
related facilites, cost deficiencies on the
Merom Generating Station, and new
headquarters facilities.

Legally organized lending agencies
capable of making, holding and
servicing the loan proposed to be
guaranteed may obtain information on
the proposed program, including the
engineering and economic feasibility
studies and the proposed schedule for
the advances to the borrower of the
guaranteed loan funds from Mr. Virgil E.
Peterson, Executive Vice-President and
General-Manager, Hoosier Energy
Division, Indiana Statewide Rural
Electric Cooperative, Inc., P.O. Box 908,
Bloomington, Indiana 47402. -

In order to be considered, proposals
must be submitted on or before
December 29,1980, to Mr. Peterson. The
right is reserved to give such
consideration and make such evaluation

sec. 35, W E , W all lands east and
south of Skagway River and White Pass
Fork;

T. 26S., R.OE.,
sec. 18, entire section

T. 27S., R. 60E.,
sec. 3, NW all lands east of Skagway

River.
The areas described aggregate 1,690.0

acres, more or less.
Effective Date: This notice takes

effe f onthe date of publication in the
Federal Register.
November 2A, 1980.
Ned D. Bayley,' . .
Acting Assistant Secretdry for Natural
Reoures and En virnmen t.
[FR Dec. 80-36 Filed 11-280f &45 am]
BILLING CODE 3410-11-8M
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or other disposition of all proposals
received, as Hooster Energy Division
and REA deem appropriate. Prospective
lenders are advised that the guaranteed
financing for this project is available
from the Federal Financing Bank under
a standing agreement with the Rural
Electrification Administration,

Copies of REA Bulletin 20-22 are
available from the Director, Office of
Information and Public Affairs, Rural
Electrification Administration, U.S.
Department of Agriculture, Washington,
D.C. 20250.

This program is listed in the Catalog
of Federal Domestic Assitance as ,
10.850-Rural Electricfication Loans and
Loan Guarantees.

Dated at Washington, D.C. this 18th day of
ovember, 1980.

Robert W. Feragen,
Administrator, RuralElectrification
Administration.
[FR Doc. 80-36999 Flied 11-20-eW; 8:45 am]
BILLNG CODE 3410-15-M

CIVIL AERONAUTICS BOARD

[Docket 38865]

Sun Pacific Airlines Fitness
Investigation; Hearing

Notice is hereby given that a hearing
in the above-entitled matter is assignqd
to be held on December 11, 1980, at 10:30
a.m- (local time), inRoom 1003, Hearing
Room A, Universal North Building, 1875
Connecticut Avenue NW., Washington,
D.C. before the undersigned.

Dated at Washington, D.C., November 21,
1980.

Joseph J. Saunders,
ChiefAdministrative Lawludge.
[FR Doc. o-37077 Filed 0-. 8:45 am]
BILNG CODE 6320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

Computer Systems Technical Advisory
Committee; Partially Closed Meeting
AGENCY: International Trade
Administration.
SUMMARY: The Computer Systems
Technical Advisory Committee was
initially established on January 3, 1973,
and rechartered on August 29,1980 in
accordance with the Export
Administration Act of 1979 and the
Federal Advisory Committee Act.

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical
specification and policy Issues relating
to those specifications which are of



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

concern to the Department, (B)
worldwide availability of products and
systems, including quantity and quality,
and actual utilization of production
technology, (C) licensing procedures
which affect the level of export controls
applicable to computer systems or
technology, and (D) exports of the
aforementioned commodities subject to
unilateral and multilateral controls
which the United States establishes or
in which it participates including
proposed revisions of any such controls.
TIME AND PLACE: December 17, 1980, at
9:30 a.m. The meeting will take place at
the Main Commerce Building, Room
3708,14th Street and Constitution Ave.,
NW., Washington, D.C.
AGENDA:

General Session

(1) Opening remarks by the Chairman.
(2) Presentation of papers or

comments by the public.
(3) Report on the current work

program of the subcommittees:
(a) Technology Transfer,
(b) Foreign Availability;
(c) Hardware; and
(d) Licensing Procedures.

Executive Session

(4) Discussion of matters properly
classified under Executive Order 11652
or 12065, dealing with the U.S. and
COCOM control program and strategic
criteria related thereto.
PUBuC PARTICIPATION: The General
Session of the meeting will be open to
the public and a limited number of seats
will be available. To the extent time
permits members of the public may
present oral statements to the
Committee. Written statements may be
submitted at any time before or after the
meeting.
SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the delegate of
the General Counsel, formally
determined on September 16,1980,
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended
by Section 5(c) of the Government In
The Sunshine Act, Pub. L. 94-409, that
the matters to be discussed in the
Executive Session should be exempt
from the provisions of the Federal
Advisory Committee Act relating to
open meetings and public participation
therein, because the Executive Session
will be concerned with matters listed in
5 U.S.C. 552b(c)(1) and are properly
classified under Executive Order 11652
or 12065.

A copy of the Notice of Determination
to close meetings or portions thereof is
available for public inspection and

copying in the Central Reference and
Records Inspection Facility, Room 5317,
U.S. Department of Commerce,
Telephone: 202-377-4217.
FOR FURTHER INFORMATION OR COPIES
OF THE MINUTES CONTACT:
Mrs. Margaret A. Cornejo, Office of the
Director of Licensing, Office of Export
Administration, Room 160. US.
Department of Commerce, Washington.
D.C. 20230, Telephone: 202-377-2583.

Dated: November 21.1980.
Saul Padwo,
Director of Licensing, Office of Export
Administration. '
[R Doc. U-,MU Red 12-26-W. 845 am]
BILUNG COOE 3610-2S-M

Hardware Subcommittee of the
Computer Systems Technical Advisory
Committee; Closed Meeting
AGENCY: International Trade
Administration.
SUMMARY. The Computer Systems
Technical Advisory Committee was
initially established on January 3,1973,
and rechartered on August 29,1980 in
accordance with the Export
Administration Act of 1979 and the
Federal Advisory Committee Act. The
Subcommittee was approved for
continuation on September 19, 1980
pursuant to the charter of the
Committee.

The Hardware Subcommittee was
formed to continue the work of the
Performance Characteristics and
Performance Measurements
Subcommittee, pertaining to (1)
maintenance of the processor
performance tables and further
investigation of total systems
performance; and (2) investigation of
array processors in terms of establishing
the significance of these devices and
determining the differences in
characteristics of various types of these
devices.
TIME AND PLACE: December 16,1980, at
9:30 a.m. The meeting will take place at
the Main Commerce Building, Room
3708, 14th Street and Constitution
Avenue, N.W., Washington, D.C. The
Subcommittee will meet only in
Executive Session to discuss matters
properly classified under Executive
Order 11652 or 12065, dealing with the
U.S. and COCOM control program and
strategic criteria related thereto.
FOR FURTHER INFORMATION CONTACT:
Mrs. Margaret A. Cornejo, Office of the
Director of Licensing, Office of Export
Administration, Room 1609, U.S.
Department of Commerce, Washington,
D.C. 20230. Telephone: 202-377-2583.

SUPPLEMENTARY INFORMATION: The

Assistant Secretary for Administration,
with the concurrence of the delegate of
the General Counsel, formally
determined on September 16, 1980,
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended
by Section 5(c) of the Government in the
Sunshine Act, P.L. 94-409, that the
matters to be discussed in the Executive
Session should be exempt from the
provisions of the Federal Advisory
Committee Act relating to open meetings
and public participation therein,
because the Executive Session will be
concerfied with matters listed in 5 U.S.C.
552b(c]{1) and are properly classified
under Executive Order 11652 or 12065.

A copy of the Notice of Determination
to closed meetings or portions thereof is
available for public inspection and
copying in the Central Reference and
Records Inspection Facility, Room 5317,
U.S. Department of Commerce,
Telephone: 202-377-4217.

Dated: November 21, 1980.

Saul Padwo,
Director of Licensing, Office of Export
Administration.
[FR Doc. 80- FiJed 21-25-W &143 am)

BILLNG CODE 351-2S-M

National Technical Information Service

Government-Owned Inventions;
Availability for Ucensing

The inventions listed below are
owned by the U.S. Government and are
available for domestic and, possibly,
foreign licensing in accordance with the
licensing policies of the agency of the
agency-sponsors.

Copies of patents cited are available
from the Commissioner of Patents &
Trademarks, Washington, D.C. 20231, for
$.50 each. Requests for copies of patents
must include the patent number.

Copies of patent applications cited are
available from the National Technical
Information Servce (NTIS), Springfield,
Virginia 22161 for $5.00 each ($10.00
outside North American Continent).
Requests for copies ofpatent
applications must include the PAT-APPL
number. Claims are deleted from patent
application copies sold to avoid
premature disclosure. Claims and other
technical data will usually be made
available to serious prospective
licensees upon execution of a non-
disclosure agreement.

Requests for information on the
licensing of particular inventions should

79133



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

be directed to the addresses cited for the
agency-sponsors.

Douglas 1. Campion,
Program Coordinator, Office of Government
Inventions and Patents, National Technical
Information Service, US. Department of
Commerce.

U.S. Department of Energy, AssisL Gen.
Couns. for Patents, Washington, D.C. 20545
Patent application 6,003,559: Apparatus for

Checking the Direction of Polarization of
Shear-Wave Ultrasonic Transducers; filed
January 15,1979

Patent application 6,003,840: Material for
Radioactive Protection; filed January 16,
1979

Patent application 6,009,623: Perfluorocarbon
Vapor Tagging of Blasting Cap Detonators;
filed February 6, 1979

Patent application 6,019,808: Ductile Alloy
and Process for Preparing Composite
Superconducting Wire; filed March 12,1979

Patent application 6,022,898: Apparatus for
Correcting Precision Errors in Slide
Straightness in Machine Tools; filed'March
22, 1979

Patent application 6,024,339: Salt-Soda Sinter,
Process for Recovering Aluminum from Fly
Ash; filed March 27,1979

Patent application 6,020,508:
Terpolymerization of Ethylene, Sulfur
Dioxide and Carbon Monoxide; filed April
3,1979

Patent application 6,031,810: Miniature
Quartz Resonator ]force Transducer;, filed
April 20,1979

Patent application 6,036,257: Glove Box
Shield; filed May 4,1979

Patent application 6,043,855: Method-of
Handling Radioactive Alkali Metal Waste;
filed May 30, 1980"

Patent application 6,050,860: Isotropically
Sensitive Optical Filter Employing Atomic
Resonance Transitions; filed June 21,1979

Patent application 6,058,420: Electric
Controlled AirIncinerator for Radioactive
Wastes; filed July 18, i979

Patent application 6,062,373: Hydrogen
Production by the Decomposition of Water;
filed July 31,1979

Patent application 6,078,759: Cadmium
Telluride Photovoltaic radiation Detector;,
filed September 25,1979 -

Patent application 4,168,191: Thermally
Stable, Plastic-Bonded Explosives; fied
June 29, 1978; patented September 18,1979;
not available NTIS

Patent application 4,172,391: Drill Drive
Mechanism; filedSeptember 9,1977;
patented October 30, 1979; not available
NTISN

Patent application 4,183,055: Beam/Seam
Alignment Control for Electron Beam
Welding; filed August 24,1978; patented
January 8,1980; not available NTIS

U.S. Department of the Interior, Branch of
Patents, lath and C Streets N.W.,.
Washington, DC 20240
Patent application 6,114,522: Metal Hydride

Actuation Device; filed January 23,1980

U.S. Department of the Navy, Assistant Chief
for Patents, Office of Naval Research, Code-
302, Arlington, VA 22217
Patent 4,124,976: Method for Reducing the

Critical Injection Parametric in a Solid Fuel
Ramjet, filed July 5, 1977; not available
NTIS

Patent 4,125,728: Method for Preparing 2,3,7,8-
Tetraazaspiro4,4)Nona-2,7-Diene; filed
September 1, 1977; patented November 14,
1978; not available NTIS

Patent 4,131,793: Lateral Photodetectors; filed
August 10, 1976; patented December 26,
1978; not available NTIS .

Patent 4,179,219: Revolving Mirror Scanning
Interferometer, filed April 10,1978; '
patented December 18,1979; not available
NTIS

Patent 4,184,767: Frequency Agile Optical
Radar;, filed July 21,1975; patented January
22,1980; not available NTIS

Patent 4,187,556: Eecto-Acoustic Transducer
with Line Focus; filed April 5,1960;
patented February 5,1980; not available
NTIS

Patent 4,188,886: Pressure Probe for Safety-
Arming Device; filed May 26,1978;
patented Febniary 19,1980; not available
NTIS

Patent 4.189,026: Underwater Generation of
Low Frequency Sound; filed June 13,1954;
patented February 19,1980; not available
NTIS

Patent 4,189,122: Wide Angle Gimbal System;
filed July 21, 1978; patented February 19,
1980; not available NTIS

Patent 4,190,704: Pr6tected Calcium Anode;
filed February 5,1979; patented February

.26,1980; not available NTIS
Patent 4,191,461: Camera Jig for Underwater

Stereoscopic Photography; filed May.16,
1979; patented March 4,1980; not available
NTIS

Patent 4,198,634: Optical Autocorrelator
Signal Processor;, filed September 30,1971;
patented April 15,1980; not available NTIS

Patent 4,200,859: Device for Simulating
Marine Craft NoiSes; filed April 21,1946;
patented April 29,1980;, not available NTIS

Patent 4,200,920: Artificial Underwater
Target; filed February 29, 1956; patented
April 29,1980; not available NTIS

Patent 4,201,988: Wideband VHF Antenna;
filed March 5,1979; patented May 6,1980;,
not available NTIS

Patent 4,203,108: Underwater Detection
System; filed August 18,1961; patented
May 13,1980; not available NTIS

Patent 4,203,164: Secure Sonar
Communication System; fied March 6,
1961; patented May 13,1980; not available
NTIS

Patent 4,204,280: Underwater Signal
Discrimination System; filed November 21,
1962; patented May 20, 1980; not available
NTIS

Patent 4,205,235: Automatic Electrical Load
Matching Device for Wind Generators;
filed March 6,1978; patented May 27,1980;,
not available NTIS

Patent 4,205,394: Sealed Cavity Hydrophone
Array Calibration; filed November 3,1978;
patented May 27,1980; not available NTIS

Patent 4,206,746: Spiral-Passage Heat
Exchanger, filed March 10,1978; patented
June 10, 1980;, not available NTIS

Patent 4,207,625: Doppler Compensator for
Heterodyne Correlation Devices; filed
March 6, 1961; patented June 10, 1980, not
available NTIS

[FR Doc. 80-30960 Filed 11-20-M0 8:45 am]

BILLINO CODE 3s10-04-U

Minority Business Development
Agency

Financial Assistance Application
Announcement

The Minority Business Development
Agency, San Francisco Region,
announces a change in the closing date
of four projects. The four Project I.D.
Nos. are: 09-10-50610-00, 09-10-50620-
00, 09-1050630-00, and 09-10-50640-00.
Announcement of these projects
appeared in the Federal Register on
November 17, 1980, Volume 45, No, 223.
The new closing date for these four
projects is December 29, 1980.
Dated: November 21,1980.
R. V. Romero,
RegionalDirector.
[FR Doc. 80-37030 Filed 11-20-ft 8:45 am]

BILLING CODE 3510-21-M

Financial Assistance Application
Announcement

The Minority Business Development
Agency announces that it is seeking
applications under its program to
operate four San Francisco Region
projects for a twelve month period
beginning April 1, 1981. The aggregate
total cost of the projects is $1,314,000.

Funding Instrument- It is anticipated
that the funding instruments, as defined
by the Federal Grant and Cooperative
Agreements Act of 1977, will be grants.
.Program Description: The General '

Business Services Program (GBS) of the
Minority Business Development Agency
(MBDA) provides technical assistance
to minority businesspersons and firms
for the purpose of improving their
stability by increasing their management
and marketing capabilities. MBDA
offers competitive grants to consulting
firms (either non-profit or commercial
entities). These firms must becapable of
providing such services as:

-Preparation of business plans;
-Financial packaging;
-Industrial management assistance;
-Personnel management services;
-Marketing planning;,

and a broad range of other business
services excluding legal services.

Applications are invited for the
following four projects:

1. One grant for a management and
technical assistance project to operate
in the Fresno and Bakersfield SMSAs in
Fresno and Kern counties of California.

/
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The Project will operate at a cost not to
exceed $299,000. The Project I.D.
Number is 09-10-50650-00.

2. One grant for a management and
technical assistance project to operate
in the Phoenix and Tucson SMSAs in
Maricopa and Pima counties of Arizona.
The Project will operate at a cost not to
exceed $269,000. The Project I.D.
Number is 09-10-50560-00.

3. One grant for a management and
technical assistance project to operate
in the San Diego SMSA in San Diego
county of California. The Project will
operate at a cost not to exceed $301,000.
The Project I.D. Number is 09-10-50570-
00.

4. One grant for a management and
technical assistance project to operate
in the San Jose and Salinas-Seaside-
Monterey SMSAs in Santa Clara and
Monterey counties of California. The
project will operate at a cost not to
exceed $445,000. The Project I.D.
Number is 09-10-50680-00.

Eligibility Requirements: There are no
restrictions. Any profit or non-profit
institution is eligible to submit an
application.

Application Materials: An application
kit for these projects may be requested
by writing the following address:

U.S. Department of Commerce. Minority
Business Development Agency. Grants
Administration UniL 450 Golden Gate
Avenue, Box 36014, San Francisco,
California 94102.
In requesting an application kit, the

applicant must specify its profit status;
i.e., State or local government, Federally
recognized Indian tribLal units.
educational institutions, hospitals, or
other type of profit or non-profit
institution. This information is
necessary to enable MBDA to include
the appropriate cost principles in the
application kit

Award Process: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. Specific criteria by which
applications will be evaluated is
included in the application kit

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before thfe closing date of
January 15, 1981. Applications received
after January 9, 1981 will not be
-considered.

11.800 Minority Business Development,
(Catalog of Federal Domestic Assistance)
(This program is not subject to the
requirements of OMB Circular A-05).

Date: November 21.1980.
R. V. Romero,
Regional Director.
[FR Dc- 85-37 031 Fded 11-~-O £43o U2' a

BILLNG CODE 3610-21-"

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcing Additional Import
Controls on Certain Cotton Textile
Products from the Republic of Korea

November 21.1980.
AGENCY:. Committee for the
Implementation of Textile Agreements.
ACTION: Controlling cotton knit shirts
and blouses in Category 338/339 during
the twelve-month period which began
on January 1, 1980.

(A detailed description of the textile
categories in terms of T.S.U.S.A.
numbers was published in the Federal
Register on February 28,1980 (45 FR
13172), as amended on April 23,1980 (45
FR 27463), and August 12 1980 (45 FR
53506)).
SUMMARY: Under the terms of the
Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of December
23,1977, as amended, between the
Governments of the United.States and
the Republic of Korea, the United States
Government has decided to control
imports of cotton textile products in
Category 338/339, produced or
manufactured in the Republic of Korea
and exported to the United States during
the twelve-month period which began
on January 1, 1980, in addition to those
categories previously designated. The
level will be 473,333 dozen.
EFFECTIVE DATE: December 1.1980.
FOR FURTHER INFORMATION CONTACT.
William Boyd, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230 (202/377-5423).
SUPPLEMENTARY INFORMATION: On
December 27,1979, there was published
in the Federal Register (45 FR 76573) a
letter dated December 20, 1979 from the
Chairman of the Committee for the
Implementation of Textile Agreements
to the Commissioner of Customs which
established levels of restraint for certain
specified categories of cotton, wool and
man-made fiber textile products,
produced or manufactured in the
Republic of Korea. which may be
entered into the United States for
consumption, or withdrawn from
warehouse for consumption, during the
twelve-month period which began on
January 1,1980 and extends through

December 31, 1980. In accordance with
the terms of the bilateral agreement, the
United States Government has decided
also to control imports of cotton textile
products in Category 338/339, produced
or manufactured in the Republic of
Korea and exported to the United States
during the twelve-month period which
began on January 1. 1980. Accordingly,
in the letter published below, the
Chairman of the Committee for the
Implementation of Textile Agreements
directs the Commissioner of Customs to
prohibit entry for consumption of
withdrawal from warehouse for
consumption of cotton textile products
in Category 338/339 in excess of the
designated level or restraint. The level
of restraint has not been adjusted to
account for any imports after December
31, 1979. Imports in Category 338/339
during the period which began on
January 1, 1980 and extended through
September 30,1980 amounted to 354,299
dozen of which 162128 dozen will be
charged to Category 338 and 192,171
dozen will be charged to Category 339.
As the data becomes available, further
charges will be made to account for
imports during the period which began
on October 1,1980 and extends to the
effective date of this action.

Arthur Garel,
Acting Chaiperson, Committee for the
Implementation of TextileAgreement.
November 21, 190.

Committee for the Implementation of Textile
Agreements *
Commissioner of Customs,
Department of the Treasury Washington,

D.C.
Dear Mr. Commissioner. This directive

further amends, but does not cancel the
directive issued to you on December 20,1979
by the Chairman. Committee for the
Implementation of Textile Agreements.
concerning imports into the United States of
certain cotton, wool and man-made fiber
textile products, produced or manufactured in
the Republic of Korea.

Under the terms of the Arrangement
Regarding International Trade in Textiles
done at Geneva on December 20, 1973, as
extended on December 15. 1977; pursuant to
the Bilateral Cotton. Wool and Man-Made
Textile Agreement of December 23,1977, as
amended, between the Governments of the
United States and the Republic of Korea: and
in accordance with the provisions of
Executive Order 11651 of March 3,1972, as
amended by Executive Order 11951 of
January 6,1977, you are directed to prohibit,
effective on December 1.1980 and for the
twelve-month period beginning on January 1,
190 and extending through December 31,
190. entry into the United States for
consumption and withdrawal from
warehouse for consumption of cotton textile
products in Category 3381339, produced or
manufactured in the Republic of Korea, in
excess of the following level of restraint-
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Category

338/339 -. ..................

12-mo level
of

restraint'

473,333

The level of restraint for Category 338/339 has not been
adjusted to reflect any imports after December 31. 1979.
Imports In the Category durng the January-September 1980period have amounted to 354,299 dozen of which 162.128
dozen should be charged to Category 338 and 192,171
dozen should be charged to Category 339.

Cotton'iextile products in Category 338/339
which have been exported to the United
States prior to January 1. 1980 shall not be
subject to this directive.

Cotton textile products in Category 338/339
which have been released from the custody
of the U.S. Customs Service under the
provisions of 19 U.S.C. 1448(b) or
1484(a(11](A) prior to the effective date of this
directive shall not be denied entry under this
directive.

A detailed description of the textile
categories in terms of T.S.U.S.A. numbers
was published in the Federal Register on
February 28, 1,980 (45 FR 13172), as amended
on April 23,1980 (45 FR 27463), and August
12, 1980 (45 FR 53506)).

In carrying out the above directions, the
Commissioner of Customs should'construe
entry into the United States for consumption
to include entry for consumption into the
Commonwedlth of Puerto Rico.

The actions taken with respect to the
Government of the Republic of Korea and
with respect to imports of man-made fiber
textile products from the Republic of Korea
have been determined by the Cominittee for
the Implementation of Tbxtile Agreements to
involve foreign affairs functions of the United
States. Therefore, these directions to the
Commissioner of Customs, which are
necessary for the implementation of such
actions, fall within the foreign affairs
exception to the rule-making provisions of 5
U.S.C. 553. This letter will be published in the
Federal Register.

Sincerely.
Arthur Garel, -

Acting Chairperson, Committee for the
Implementation of TextileAgreements.
[FR Doc. 80-37045 Filed 11-26-80;. 8:45 am]

BILUNG CODE 3510-25-M

Adjusting the Import Levels for Certain
Man-Made Fiber Textile Products From
Taiwan

November 21, 1980.
AGENCY: Committee for the
implementation of Textile Agreements.
ACTION: Increasing to 1,727,489 dozen
the import level established for men's
and boys' man-made fiber knit shirts in
Categbry 638 produced or manufactured
in Taiwan and exported during the
twelve-mohth period which began on
January 1, 1980, and-reducing the level
for woman's, girls"and infants' man-
made fiber knit shirts and blouses in
Category 639, to 5,024,887 dozen during
the same twelve-month period. (A

detailed description of the textile
categories in termsof T.S.U.S.A.
numbers was published in the Federal
Register on February 28, 1980 (45 FR
13172), as amended on April 23, 1980 (45
FR 27463), and August 12, 1980 (45 FR
53506).

SUMMARY: The bilateral agreement of
june 8, 1978, as amended, concerning
cotton, wqol and man-made fiber textile
products exported from Taiwan
provides for the shifting of yardage out
of Category 639 and into Category 638.
Pursuant to the terms of the amended
bilateral agreement, the import levels for
Categories 638 and 639 are being
adjusted for the twelve-month period
which began on January 1,1980 and
extends through December 31, 1980.

-EFFECTIVE DATE: November 24,1980.
FOR FURTHER INFORMATION CONTACT.
Ronald J. Sorini, International Trade
Specialist, Office of Textiles and

- Apparel, U.S Department of Commerce,
Washington, D.C. 20230 (202/377-5423).
SUPPLEMENTARY INFORMATION: On
December 28, 1979, there was publisihed
in 'the Federal Register (45 FR 76829) a
letter dated December 21,1979 from the
Chairman of the Committee for the
Implementation of Textile Agreements
to the Commissioner of Customs, which
established levels of restraint for certain
specified categories of cotton, wool and
rnan-made fiber textile products,
icluding Categories 638 and 639,
produced or manufactured in Taiwan,
which may be entered into the United
States for consumption, or withdrawn
from warehouse for consumption, during
the twelve-month period which began
on January 1. 1980 and extends through
December 31, 1980. In'the letter
published below, the Chairman of the
Committee for the Implementation of
Textile Agreements directs the
Commissioner of Customs to adjust the
levels of restraint established for man-
made fiber textile pioducts'in Categories
638 and 639.
Arthur Garel,
Acting Chairperson; Committee for the
Implementation of Textile Agreements.

November 21, 1980.
Commissioner of Customs, Department of the

Treasury,
Washington, D.C.

Dear Mr. Commissioner:. This directive
further amends, but does not cancel, the
directive of December 21,1979, ,which
directed you to prohibit entry of cotton, wool
and man-made fiber textile products in
certain specified categories, produced or
manufactured in Taiwan and exported during
the twelve month period which began on
January 1, 1980.

Under the terms of the Arrangement
Regarding International Trade inTextiles

done at Geneva on December 20,1973, as
extended on December 15,1977 pursuant to
the Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of June 0. 1978, as
amended, concerning cotton, wool and man-
made fiber textile products exported from
Taiwan; and in accordance with the
provisions of Executive Order 11051 of
March 3, 1972, as amended by Executive
Order 11951 of January 6, 1977, you are
directed to amend, effective on
November 24,1980, the levels of
restraint established for Categories 638
and 639 to the following:

12-mo.
Category levl of

restraint'
(do)

1.727.400
639 . 5.024,807

2The levels ol restraint have not boon adIustled to reflect
any aports ater December 3. 1979.

The actions taken with respect to the
authorities in Taiwan, and with respect to
imports of man-made fiber textile products
from Taiwan have been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary to the
implementation of such actions, fall within
the foreign affairs exception to the rule-
making provisions of 5 U.S.C. 553. This letter
will be published in the Federal Register.

Sincerely,
Arthur Garel,
Acting Chairperson, Committeefor the
Implemeniation of Textile Agreements.
[FR Doc. 80-37044 Filed 11-20-0. &4S aml
BILUNG CODE 3510-25-11

Announcing an Import Restraint Level,
for Certain Man-Made Fiber Textile
Products From Costa Rica, Effective
January 1, 1981

November 21,1980.
AGENCY: Committee for the
Implementation of Textile Agreements.
ACTION: Established an import restraint
level for man-made fiber brassieres in
Category 649, produced Qr manufactured
in Costa Rica and exported to the
United States during the twelve-month
period beginning on January 1,1981. (A
detailed description of the textile
categories in terms of T.S.U.S.A.
numbers was published in the Federal
Register on February 28,1980 (45 FR
13172), as amended on April 23,1980 (45
FR 27463), and August 12,1980 (45 FR
53506)).

SUMMARY: On September 22, 1980, the
Governments of the United States and
Costa Rica exchanged diplomatic notes
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establishing a cotton, wool and man-
made fiber textile agreement beginning
on January 1,1980 and extending for
four years through December 31,1983.
The agreement establishes a specific
level of restraint for man-made fiber
textile products in Category 649 during
the agreement year beginning on
January 1,1981 and extending through
December 31, 1981. In the letter
published below the Chairman of the
Committee for the Implementation of
Textile Agreements directs the
Commissioner of Customs, in
accordance with the terms of the
bilateral agreement, to prohibit entry
into the United States for consumption,
or withdrawal from warehouse for
consumption, of textile products in
Category 649, produced or manufactured
in Costa Rica and exported during the
twelve-month period which began on
January 1,1981 and extends through
December 31, 1981, in excess of 1,685,000
dozen.
EFFECTIVE DATE: January 1, 1981.
FOR FURTHER INFORMATION CONTACT.
Ross Arnold, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230 (202/377--5423).

This letter and the actions taken
pursuant to it are not designed to
implement all of the provisions of the
bilateral agreement, but are designed to
assist only in the implementation of
certain of its provision.
Arthur Garel,
Acting Chairperson, Committee for the
Implementation of Textile Agreements.
November 21,1980.
Commissioner of Customs. Department of the

Treasury,
Washington, D.C.

Dear Mr. Commissioner. Pursuant to the
Bilateral Cotton. Wool and Man-Made Fiber
Textile Agreement of September 22,1980,
between the Governments of the United
States and Costa Rica, and in accordance
with the provisions of Executive Order 11651
of March 3,1972, as amended by Executive
Order 11951 of January 6,1977, you are
directed to prohibit, effective on January 1,
1981 and for the twelve-month period
extending through December 31,1981, entry
into the United States for consumption and
withdrawal from warehouse for consumption
of man-maae fiber textile products in
Category 649, produced or manufactured in
Costa Rica, in excess of 1,685,000 dozen.

In carrying out this directive entries of
textile products in Category 649 which have
been exported to the United States prior to
January 1, 1981, shall, to the extent of any
unfilled balance, be charged against the level
of restraint established for such goods during
the twelve-month period beginning on
January 1,1980 and extending through
December 31,1980. In the event that the level
of restraint established for that period has
been exhausted by previous entries, such

goods shall be subject to the level set forth in
this letter.

The level set forth above is subject to
adjustment in the future according to the
provisions of the bilateral agreement of
September 22,1980 between the Governments
of the United States and Costa Rica which
provide, in part, that, (1) the specific limit
may be increased for carryover and
carryforward up to 11 percent of the
applicable category limit or sublimit: and (2)
administrative arrangements or adjustments
may be made to resolve minor problems
arising in the implementation of the
agreement. Any appropriate adjustments
under the provisions of the bilateral
agreement, referred to above, will be made to
you by letter.

A detailed description of the textile
categories in terms of T.S.U.S.A numbers
was published in the Federal Regiter on
February 28,1980 (45 FR 13172j, as amended
on April 23.1980 (45 FR 27463). and August
12.1980 (45 FR 5350B.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The actions taken with respect to the
Government of Costa Rica and with respect
to imports of man-made fiber textile products
from Costa Rica have been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to the rule-
making provisions of 5 U.S.C. 553. This letter
will be published in the Federal Register.

Sincerely.
Arthur Garel,
Acting Chairperson. Committeeforthe
Implementation of Textile Agreements.
[FR Doc. _-37WO4 Fid 11-25-Wo, 45 arml
BIIING CODE 3510-25-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

Intent To Prepare a Draft Supplement
to the Draft Environmental Impact
Statement for Fall River Harbor
Improvement Dredging Project and
Fall River/ProvIdence River Harbors
Dredging Actions With Ocean Disposal
at Brown's Ledge

AGENCY:. U.S. Army Corps of Engineers,
DOD.
ACTION: Notice of intent to prepare a
Draft Supplement Environmental Impact
Statement.

SUMMARY. 1. Description of the Action:
In February 1978, a Draft Environmental
Impact Statement on the Fall River
Improvement was distributed for public
review and comment. The primary

purpose for preparing the Draft
Supplement EIS will be to further
evaluate possible alternative disposal
options and their impacts, and provide
some additional legally required
information not present in the original
draft. The proposal calls for increasing
the depth of the Fall River Channel in
Fall River, Massachusetts. The present
channel is authorized and maintained at
35 feet below mean low water. Should
the project be undertaken, the depth
would be increased to 40 feet at mean
low water. This action would require the
removal of about 4.5 million cubic yards
of sediment.

2. Alternatives to be considered:
a. Disposal at upland sites.
b. Disposal in shallow water sites.
c. Disposal in open water sites.
d. Island creation.
e. Marsh creation.
f. A combination of the above as well

as others that might be proposed.
g. No action.
3. Environmental Review and Public

Involvement: As the study progresses,
scoping meetings will be held. The date
and location of the scoping meetings
will be announced through Public Notice
procedures. Consultation'with the state
Historic Officer and the U.S. Heritage
Conservation and Recreation Service
will be initiated in accordance witht the
National Historic Preservation Act of
196 and Executive Order 11593.
Planning will be coordinated with the
U.S. Fish and Wildlife Service on an
informal and formal basis, including the
procedures required by the Fish and
Wildlife Coordination Act of 1958 and
the Endangered Species Act
Amendments of 1978. In addition, close
coordination will be maintained with
other Federal, State, and local resource
agencies and groups.

4. Significant Issues to be Addressed:
a. The environmental impacts from

the various disposal options.
b. The environmental impacts from

the dredging operations.
c. The impacts from not undertaking

the proposal.
5. Availability: The Draft Supplement

EIS should be available by March 1982.
ADORES Questions about the Draft EIS
and Draft Supplement can be addressed
to: Mr. Del Kidd, Impact Analysis
Branch. New England Division, U.S.
Army Corps of Engineers, 424 Trapelo
Road. Waltham, MA 02254 or by phone
at (617) 894-2400, extension 235.
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Dated: November 17, 1980.
William E. Hodgson, Jr.,
Colonel, Corps of Engineers, Acting Division
Engineer.
(FR Doc. 80-37053 Filed 11-28-8, 8:45 am]
BIWNG CODE 3710-24-M

DEPARTMENT OF EDUCATION

Higher Education Programs In Modern
Foreign Language Tralnlng and Area
Studies (Fulbright-Hays); Application
Notice for Fiscal Year 1981

Applications are invited for new
projects under the Fulbright-Hays
Training Grants-Faculty Research
Abroad, Foreign Curriculum
Consultants, Group Projects Abroad,
and Doctoral Dissertation Research
Abroad programs.

Authority for these programs is
contained in Section 102(b)(6) of the
Mutual Educational and Cultural
Exchange Act of 1961.
(22 U.S.C. 2452(b)(6))

These programs issue awards to
eligible applicants. Eligible applicants
for Fulbfight-Hays Training Grants are
as follows:
,a. For the Faculty Research Abroad

program, accredited institutioris'of
higher education;-

b. For the Foreign.Curriculum
Consultants program, accredited
institutions of higher education, State
departments of education, local public
school systems, private nonprofit
educational organizations, and
consortiums of such entities;'

c. For the Group Projects Abroad
program, accredited institutions of
higher education, State departments of
education, private nonprofit educational
organizations, and consortiums of such
,entities;,

d. For the Doctoral Dissertation
Research Abroad program, accredited.
institutions of higher education which
offer doctoral programs in the fields of
foreign languages and area studies.

The purpose of the awards is to
improve and develop modem foreign
language and area studies in the
educational structure of the United
States.

Closing date for transmittal of
applications: An application for a grant
must be mailed or hand-delivered by
January 15, 1981. -

Applications delivered by mail: An
application sent by mail riust be
addressed to the U.S. Department of
Education, Application Control Center,
'Attention: 84.019, Faculty Research
Abroad program; 84.020, Foreign
Curriculum Consultants program; 84.021,
Group Projects Abroad program; 84.022,

Doctoral Dissertation Research Abroad
program, Washington, D.C. 20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3) A dated shipping label;invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the U.S. Secretary of
Education.

If an application is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) a private metered
postmark, or (2) a mail receipt that is not
dated by the U.S. Postal Service.

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before relying
on this method, an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first class mail.
Each late applicant will be notified that
its application will not be considered.

Applications delivered by hand: An
application that is hand-delivered must
be taken to the US. Department of
Education, Application Control Center,
Room 5673, Regional Office Building 3,
7th and D Streets, S.W., Washington,
D.C.

The Application Control Center will
accept a hand-delivered application
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time) daily, except
Saturdays, Sundays, and Federal
holidays.

An application that is hand-delivered
*ill not be accepted after 4:30 p.m. on
thd'closing date.

Program information: Evaluation
criteria and eligibility requirements for
the Faculty Research Abroad, and.
Foreign Curriculum Consultants, Groups
Projects Abroad, and Doctoral
Dissertation Research Abroad programs
appear in the Code of Federal
-Regulations in 34 CFR Part 662 and the
revised selection criteria published in
this issue of the Federal Register.

Funding priorities: The Secretary has
not established funding priorities for the
Faculty Research Abroad, Foreign
Curriculum Consultants, and Doctoral
Dissertation Research Abroad programs
in Fiscal Year 1981. Intensive advanced
language training programs will be given
priority in the Group Projects Abroad
program in Fiscal Year 1981.
- Available funds: It is expected that

approximately $5,687,500 in U.S. dollars
and $936,600 in special foreign
currencies will be available for the

Faculty Research Abroad, Foreign
Curriculum Consultants, Group Projects
Abroad and Doctoral Dissertation
Research Abroad programs In Fiscal
Year 1981.

It is estiiated that these funds could
support the following distribution of
awards:

(a) Eighty-one Faculty Research
Abroad fellows at an average cost of
approximately $12,000.

(b) Twenty Foreign Curriculum
Consultants at an average cost of

--approximately $17,000.
(c) Forty-three Group Projects Abroad

at an average cost of approximately
$69,000. It is anticipated that 6-10
intensive advanced language programs
in the uncommonly taught languages
will be funded. The expected world area
distribution of other group projects will
fie within the following ranges: Africa 3-
6; Latin America 2-4; East and Southeast
Asia 3-6; East Europe 2-4; Near East 3-
6; South Asia 8-12. To ask a question
about the countries that are included in
these world areas, call the contact
person listed below.

(d) One hundred and fifty-two
Doctoral Dissertation Research Abroad
fellows at an average cost of
approximately $15,000. It is anticipated
that the world area distribution of these
fellowships will be within the following
ranges: Africa 18-22; Latin America 18-
22; East Asia 28-32; Southeast Asia 13-
18; East Europe 28-32; Near East 18-22
South Asia 15-20.

However, these estimates which are
based on program experience and
avialable of foreign currency, do not
bind the U.S. Department of Education
to a specific number of grants or to the
amount of any grant unless that number
is specified by statute or regulations.

Application forms: Application forms
and program information packages are
expected to be ready for mailing by
December 1, 1980. They may be
obtained by writing to the Division of
International Research and Studies,
Office of International Education, U.S.
Department of Education, (Room 3669,
ROB-3), 400 Maryland Avenue, SW,,
Washington, D.C. 20202.

'Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. The Secretary urges that the
narrative portion of the application not
exceed the following pages in length:

(a) For the Faculty Research Abroad
program, five pages;

(b) For the Foreign Curriculum
Consultants program, ten pages;

(c] For the Group Projects Abroad
program, twenty pages;
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(d) For the Doctoral Dissertation
Research Abroad program, five pages.

The Secretary further urges that
applicants not submit information that is
not requested.

Applicable regulations: Regulations
applicable to this program include the
following:

(a) Regulations governing the Higher
Education Programs in Modem Foreign
Language Training and Area Studies (34
CFR Part 662];

(b) Education Department General
Administrative Regulations (EDGAR)
(34 CFR Part 75 and 77) except as
modified by the revised selection
criteria published in this issue of the
Federal Register.

(c) Revised selection criteria
published in this issue of the Federal
Register.

Further information: For further
information, contact Mr. John Paul,
Fubright-Hays Training Grants,
Division of International Research and
Studies, Office of International
Education, U.S. Department of
Education (Room 3669, ROB-3), 400
Maryland Avenue, SW, Washington,
D.C. 20202. Telephone (202) 245-2794.
(22 U.S.C. 2452(b)(6))

Dated: November 21,1980.
Shirley M. Hufstedler,
Secretary of Education.
(Catalog of Federal Domestic Assistance No.
84.019; Faculty Research Abroad program.
No. 84.020; Foreign Curriculum Consultants
program. No. 84.021; Group Projects Abroad
program. No. 84.022; Doctoral Dissertation
Research Abroad program)
[FR Doc. 80-3712 Filed 11-2-8 845 am]
BILLING CODE 4000-el-m

DEPARTMENT OF ENERGY

Office of Defense Programs

Dose Assessment Advisory Group;
Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770), notice is hereby
given of the following advisory
committee meeting. Less than 15-days'
notice is being given due to the urgency
of the dose assessment project and
necessity for immediate guidance to the
working task group from the Advisory
Group.
NAME: Dose Assessment Advisory
Group.
DATE AND TIME:

December 2, 1980-8:30 a.m.-
approximately 5:00 p.m.

December 3,1980--8:30 a.m.-
approximately 5:00 p.m.

December 4,1980--8:30 a.m-
approximately 5.00 p.m.

PLACE: Department of Energy, Nevada
Operations Office Auditorium, 2753
South Highland Drive, Las Vegas,
Nevada.
CoNTAcr. Marshall Page, Jr., Deputy
Project Manager, Off-Site Radiation
Exposure Review Project, Nevada
Operations Office, Department of
Energy, Box 14100, Las Vegas, Nevada
89114; Telephone: 702-734-3181.

Purpose of grup: To provide the
Secretary of Energy and the Manager,
Nevada Operations Office INV), with
advice and recommendations pertaining
to the Off-site Radiation Exposure
Review project. This project concerns
the evaluation and assessment of the
amount of radiation received by
members of the offsite population
surrounding the Nevada Test Site (NTS)
as a result of the nuclear test operations
conducted at the NTS.

Tentative agenda: December 2, 190.
" Introduction and Briefing
* The Litigation Situation
" Charge to the Dose Assessment Advisory

Group
" Organization and Management (Review of

Original Charters) Off-Site Radiation
Exposure Review Project (ORERP)

" Dose Assessment Advisory Group
Formation and Administrative Information

" Scientific Content of the Off-Site Radiation
Exposure (Biological Dose)

" Information Collection Effort
" Tour of the Coordination and Information

Center
" Dose Assessment Advisory Group Open

Discussion
" Public Comment (3 minute rule)

December 3, 1980.
" Historical Off-Site Population Exposure

(HOPE) Data Base
" Fallout Verification I and II
" Statistics and Statistical Modeling
" Internal Dose I-Source Term
" Pathway Analysis
" Internal Dose I-Screening Calculations

and Models
" Discussion
" Public Comment (3 minute rule)

December 4, 1980.
" External Dose
* Discussion and Recommendations
• Public Comment (3 minute rule)

Public participation: The meeting is
open to the public. The Chairperson of
the Group is empowered to conduct the
meeting in a fashion that will, in his
judgment, facilitate the orderly conduct
of business. Any member of the public
Who wishes to file a written statement
with the Group will be permitted to do
so, either before or after the meeting.
Members of the public who wish to
make oral statements pertaining to
agenda items should contact Marshall

Page at the address or telephone number
listed above.

Transcripts: Available for public
review and copying at the Public
Reading Room, Room IE190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C., between 8.00
a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

Executive summary. Available
approximately 30 days following the
meeting from the Advisory Committee
Management Office, telephone 202-252-
5187.

Issued in Washington. D.C., on November
24.1980.
Georgia Mldreth.
Director, Advisory Committee Management
IFADc-8. W-37 1U 1-25-8:ft45 am]

Uranium Enrichment Services;
Termination Charges

The Department of Energy (DOE)
hereby announces revisions to the
Notice entitled "Uranium Enrichment
Services; Termination Charges"
published in the Federal Register on
December 15,1978 (43 FR 58609],
hereinafter referred to as the Notice.
These revisions increase the termination
charges and reflect changes which have
occurred since the previous publication
of the Notice.

Two of the factors which enter into
the calculation of the termination charge
are the cost of money to the U.S.
Government, and the date when
replacement sales of uranium
enrichment services can be made to
offset sales which are lost by
termination. The interest paid by the
department of the Treasury on
marketable, interest-bearing debt has
increased in the past two years, from
6.403% in fiscal year 1977 to 8.202% in
fiscal year 1979. Therefore, the cost of
money used in the calculations for this
revision of the Notice is 8.2% (vs. 6.5% in
the previous Notice). Also, the prospects
for future sales of uranium enrichment
services have become less favorable;
hence, for purposes of this Notice, the
earliest estimated date for replacement
sales is 1992 (vs. 1988 in the previous
Notice). The revisions resulting from
changes in these factors are reflected in
the change in the formula in paragraph 9
and the new termination charge table
appearing in paragraph 10.

Up until now, DOE has held to a
policy announced on April 21,1978 (43
FR 17028). which stated that customers
who convert from a Long-Term. Fixed-
Commitment (LTFC) contract to an
Adjustable, Fixed-Commitment (AFC)
contract would retain the existing LTFC
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enrichment services delivery schedule.
(contained in Appendix "A" of the LTFC
contract) solely for the purpose of
computing the charges to be paid in the
event of later termination of the I
Adjustable, Fixed-Commitment contract.
This policy was intended to prevent
LTFC customers from circumventing the
higher termination charges applicable to
termination in whole-under the LTFC
contract, with its 10-year Appendix "A"
schedule of deliveries, by first
converting to an AFC contract and then
terminating the contract at the lower
charge derived from the' 5-year-
Appendix "A". The situation has now
changed, since the majority of theL'TFC
contractshave already#been converted
to AFC contracts, and specific
conditions exist in the case of the few
remaining LTFC contracts (such as
assignment of the first delivery and
slippage of reloads at no charge, as

.permitted by the contract if no
construction permit has been issued)
which have lead DOE to conclude that a
contingency appendix will not be
necessary for future conversions of
LTFC contracts to AFC contracts. 1
Therefore, DOE hereby changes that
policy so that any customer who holds d
Long-Term, Fixed-Conimitment (LTFC)
uranium enrichment services contract on
the date of publication of this revision to
the Notice and who subsequently
converts that LTFC contract to an
Adjustable, Fixed-Commitment (AFC)
contract will not be required to retain
the LTFC Appendix "A" for purposes of
later termination, but will carry over the
separative work unit (SWU) quantities
listed for the first five or six years of
deliveries, ps appropriate, to constitute
the AFC Appendix "A" SWU schedule
for the fixed-commitment period.

One other change accomplished by
this revision to the Notice is the addition
of paragraphs 12 and 13, which are.
applicable to any AFC contract with a
Contingency Appendix "A" which
resulted from conversion of an LTFC
contract. (Paragraphs 7 and 8 are
revised only to the extent necessary to
exempt from the coverage of these
paragraphs the situations covered by
paragraphs 12 and,13). It has been found
that customers having such a
Contingency Appendix can, in some
instances, obtain a partial termination of
scheduled AFC enrichment services at
no charge. Such partial termination at
no charge has been possible if the
Contingency Appendix shows no'
delivery in a particular year while for
that same year the AFC Appendix lists a
scheduled delivery. A free termination
of this type is not equitable to other
customers or to the Government.

Therefore, the formula for the
termination charge in paragraph 12 and
the formula 'for the minimum termination
charge in paragraph 13 have leen
written so as to preclude a free
termination under the circumstances
referred to above.

DOE has determined that this notice
-does not require a period for public
comment before becoming effective
because the present action involves only
an update in established DOE policy. A
major review and modification of
uranium enrichment services
termination policy was undertaken in
1978. At that time, a notice was
published for comment on April 21,1978
(43 FR'17028), and the final notice was
published, on December 15,1978 (43 FR
58609). "- .

The following revisions are made in
the Notice:

1. Paragraphs 7, 8, 9,-and 10 of the
Notice are revised to read-

7. Except as provided-in paragraph 12,
which is applicable to any Adjustable,
Fixed-Commitment contract with a
Contingency Appendix "A" which
iesulted from conversion of a Long-
Term, Fixed-Commitment contract, the
termination charge applicable to
termination, in.part, (other than a partial
termination resulting from the rated'
MWe of the designated facility being
less than the lower limit of the gross-
MWe range specified in Article II of
such Agreement), by the Customer or by
DOE of an Adjustable, Fixed-
Commitment Contract prior to the date
upon which the customer and DOE must
agree upon appendices shall be an
amount computed as follows:

A=SPC
where
A=the termination charge
S=the number of separative work units

terminated,
C=-the number of separative work units

estimated to be required by the
designated facility over the initial five
year delivery period

P=the sum of the advance payments already
paid plus any advance payment
installment for which payment is due and
outstanding

8. Except as provided in paragraph 13,
which is applicable to any Adjustable,
Fixed-Commitment contract with a
Contingency Appendix "A" which
resulted from conversion of a Long-
Term, Fixed-Commitment contract, the
termination charge applicable to
termination, in whole or in part (other
than a partial termination resulting from
the rated MWe of the'designated facility
being less than the lower limit of the
gross MWe range specified in Article II
of such contract), by the customer or
DOE of an Adjustable, Fixed-
Commitment contract subsequent to the
date upon which the customer and DOE
must agree upon appendices shall be
determined by applying to the
terminated enriching services a unit
charge or charges as provided in the
table in paragraph 10 (as adjusted by the
provisions of paragraph 9, If applicable);
provided, however, that in the event that
notice of a terminption in whole or In
part is received prior to the first
scheduled delivery, the termination
charge will be-not less than a minimum
amount computed as follows:

where
B=the minimum termination charge
S=the number of separative work units

terminated
D=the number of separative work units

scheduled for delivery during the initial
five-year firm delivery period as set forth
in Appendix A of the contract

P=the sum of the advance payment already
paid plus any advance payment
installment for which payment Is due ani
outstanding.

9. If the customer terminating
pursuant to paragraphs 3, 4, 8, or 13
elects to make the termination effective
on a date later than the date upon which
DOE receives the notice, the applicable
termination charges will be arrived at
by multiplying the charges derived from
paragraph 10 by 1.082n, where n Is the
time stated in years and fractions of
years between the date of receipt of the
notice and the effective date of
termination, and such charges will
become due on the effective date of
termination.

Table of Termination Charges.

£ Termination charge per kilogram unit of
For advance notive of termination s eparative work terminated, as percentage

of applicablo enriching services charge

- It notice of termination is received In fiscal year-
Greater than But less than or

(years) equal to (years) 1981 1982 1983 1984 1985 1986 1987 or
lator

0.. . .... ... .. .... ~ 58.6 55.2 51.5 47.5 43.2 38.6 33.
. . 1 ............... " 51.0 47.6 43.9 40.0 35.7 31.0 20.0

1 .. ..... 2 . ... 44.0 40.6 36.9 33.0 28.6 24.0 10.0
2 ............... 3 ............ 37.5 34.1 30.5 26.5 22.2 17.5 12.6
3 . ... 4.h - . 31.5 28.1 24.5 20.5 16.2 11.5 0.5
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Table of Termination Charges

Tenmwetion chrg. per ilogrem ut of
For advance nobve of teniwiabon' sepsalwve woik erweed. as pweo

of applicable v efii sin " c ae

If notice of eriwtib n naosoed in kical yer-
Greater ithn Bit less then or

(years) equal to(ysb ) 1981 1962 13 1964 1965 196 1967or

4 5 - 26.0 22.6 lag 150 10.7 60 10
5 - 6 20.9 17.5 138 99 56 01 0
6 7 16.2 12.8 91 51 05: 0 0
7 - 8 '11.8 84 47 08 0 0 0
S8 9% 7.8 4.4 07 0 0 0 0
9 ... .10 ., 4.1 0.7 0 0 0 0 0
10 11 V .. ... 0.6 0 0 0 0 0 0
11 . 12 0 0 0 0 0 0 0
12 - 0 0 0 0 0 0 0

I For pwposes of deteriwng when errichmg waces would hae been fwnhhed but 1Cuch lniwboin. emr i say
ices scheduMed to be delivered on a mnh ba shal be deemed to be chedued fat deliey on the 15W of Koch nxw,
and for services scheduled for deivery on a tscal yewr be t 9 be dwemed to be scheduled Wo d~ey on Apd 1 o(
such fcal years.

2 For ptnpoees of detem*Vi the applicable ermchmw viecag eMgrna f weora rk &1 -eem~
which have been scheduled for delvey on a miont bele sch ap l charge *Mi be VIe gppI'aml cfwge sicheduled to
be effectve on the 15th day of such nionri ;t and for aervce schedLed for debwry on a ticd year bes, such applicet
charge shal be the appRlcable chage scheduled to be eetie on Aprl I such bcsl years.

2. New paragraphs 12 and 13 are
added as follows:

12. For an Adjustable, Fixed-
Commitment contract with a
Contingency Appendix "A" which
resulted from conversion of a Long-
Term, Fixed-Commitment contract. the
termination charge applicable to
contract termination, in part, (other than
a paitial termination resulting from the
rated MWe of the designated facility
being less than the lower limit of the
gross MWe range specified in Article II
of such Agreement), by the customer or
by DOE Prior to the date upon which the
customer and DOE must agree upon
appendices shall be an amount
computed as follows:
A=0.2 NP
Where
A=the termination charge
N=the number of fiscal years in which

scheduled SWU deliveries are being
terminated, it being understood that if
deliveries are terminated in a fiscal year
for which zero SWUs are scheduled.
such year will nevertheless count as one
fiscal year for purposes of determining
the value of N.

P=the sum of the advance payments already
paid plus any advance payment
installment for which payment is due and
outstanding, or, in the event advance
payments were not required in whole, an
amount equal to $3,300 per gross
megawatt electric.

13. For an Adjustable, Fixed-
Commitment contract with a
Contingency Appendix "A" which
resulted from conversion of a Long-
Term, Fixed-Commitment contract, the
termination charge applicable to
contract termination, in whole or in part
(other than a partial termination
resulting from the rated MWe of the
designated facility being less than the
lower limit of the gross MWe range

specified in Article II of such contract].
by the customer or DOE subsequent to
the date upon which the customer and
DOE must agree upon appendices shall
be determined by applying to the
terminated enriching services a unit
charge or charges as provided in the
table in paragraph 10 (as adjusted by the
provisions of paragraph 9, if applicable);
provided, however, that the termination
charge for scheduled uranium
enrichment services will not be less than
a minimum amount computed as
follows:
B=0.2 NP
Where
B=the minimum termination charge
N= the number of fiscal years in which

scheduled SWU deliveries are being
terminated, it being understood that If
deliveries are terminated in a fiscal year
for which zero SWU's are scheduled.
such year will nevertheless count as one
fiscal year for purposes of determining
the value of N.

P=the sum of the advance payments already
paid plus any advance payment
installment for which payment is due and
outstanding; or in the event advance
payments were not required in whole, an
amount equal to $3,300 per gross
megawatt electric.

Effective Date. This Notice shall
become effective on November 28, 1980.

Dated: November 21,1980.
Ruth M. Davis,
Assistant Secretar34 Resource Applications.
[MF Doc 10-10M Fiked 11t-26--W 1145 MLI)

BILLING COOE S45"1-"

Economic Regulatory Admlnlstration

Dee and Dee Oil Co.; Action Taken on
Consent Order
AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of action taken and
opportunity for comment on Consent
Order.

SUMMARY, The Economic Regulatory
Administration (ERA] of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order.
DATES: Effective date: November 13,
1980. Comments by: December 29,1980.
ADDRESS: Send comments to: Wayne L
Tucker, Southwest District Manager of
Enforcement, U.S. Department of
Energy, Economic Regulatory
Administration. P.O. Box 35228, Dallas,
Texas 75235.
FOR FURTHER INFORMATION CONTACT:
Wayne I. Tucker, Southwest District
Manager of Enforcement. U.S.
Department of Energy, Economic
Regulatory Administration, P.O. Box
35228, Dallas, Texas 75235
(phone) 214/767-7745.
SUPPLEMENTARY INFORMATION: On
November 13,1980, the Office of
Enforcement of the ERA executed a
Consent Order with Dee and Dee Oil
Company, of Dallas, Texas. Under 10
CFR 205.1991Jb), a Consent Order which
Involves a sum of less than $500,000 in
the aggregate, excluding penalties and
interest. may be made effective upon its
execution.

Because the DOE and Dee and Dee
wish to expeditiously resolve this matter
as agreed, the DOE has determined that
it is in the public interest to make the
Consent Order with Dee and Dee,
effective as of the date of its execution
by the DOE and Dee and Dee.

1. The Consent Order

Dee and Dee, with its home office in
Dallas, Texas, is a firm engaged in the
resale of motor gasoline, and is subject
to the Mandatory Petroleum Price and
Allocation Regulations at 10 CFR Parts
210,211,212. To resolve certain civil
actions which could be brought by the
Office of Enforcement of the Economic
Regulatory Administration as a result of
its audit of sales of motor gasoline the
Office of Enforcement, ERA, and Dee
and Dee entered into a Consent Order,
the significant terms of which are as
follows:

1. The period covered by the Consent
Order was March 1,1979 through July
31, 1979. and it included all sales of
motor gasoline which was made during
that period.

2. By failing to demonstrate that prices
charged for motor gasoline was based
upon historical accounting records and
failure to maintain the necessary
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records to justify claims of unrecouped
cost. ,

3. Dee and Dee has agreed to pay a
penalty of $2,500.

4. The provisions of 10 CFR 205.199J,
including the publication of this Notice,
are applicable to the Consent Order.

II. Submission of Written Comments

The ERA invites interested persons to
comment on theF terms, conditions, or
procedural aspects of this Consent
Order.

You should send your comments or.'
written notification of a claim to Wayne
I. Tucker, Southwest District Manager of-
Enforcement, U.S. Department of
Energy, Economic Regulatory'
Administration, P.O. Box 35228, Dallas,
Texas 75235. You may obtain a free
copy of this Consent Orderby writing
>to the same address or by calling
>214/767-7745.

You should identify your comments or
written notification of a claim on the
outside of your envelope and on the
documents you submit with the
designation, "Comments on.Dee and
Dee Oil Company Consent Order." We
will consider all comments we receive
by 4:30 p.m. local tinie, on December 29,
1980. You should identify any
information or data which, in your
opinion, is confidential and submit it in
accordance with the procedures in 10
CFR 25.9(0.

Issued in Dallas, Texas on the 18th day of
November, 1980.
Wayne 1. Tucker,
Southwest DistriciManager, Economic
RegulatoryAdministration. -
[FR Doc. 50-3a51 Filed 11-26-0 8.:45 am]

IWNG CODE 6450-1-U

Hertz Corp.; Proposed Compliance
Plan

AGENCY: Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of proposed compliance
plan and opportunity for comment.

SUMMARY: The Economic Regulatory'
Administration (ERA) of the Department
of Energy (DOE) announces that it and
The Hertz Corporation, Rent-A-Car
Division (Hertz) have agreed to a
proposed Compliance Plan (Plan) and
provides an opportunity for public
comnent on the Plan.
DATES: Comments by December 29, 1980.
ADDRESS: Send comments to Thomas M.
Holleran, Program Manager, Product.
Retailer Branch, Office of Enforcement,
Economic Regulatory Administration,
2000 M Street NW., Room 5108,
Washington, D.C. 20461.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 504 of the DOE Act, on
October 30, 1980, the DOE executed the
Plan with Hertz. Compliance by Hertz
with the procedures specified in the Plan
would constitute compliance with the
motor gasoline pricing regulations.

1. The Compliance Plan

The significant provisions of the Plan
are as follows:

1. Hertz will compute its monthly gasoline
acquisition costs based on its best estimates.
The selling price for each of the rental
locations will be estimated by adding the
permissible cents-per-gallon markup and
applicable taxes to the estimated acquisition
cost.

2. As soon as Hertz can establish its actual
acquisition costs, it will compute the
maximum lawful selling price (MLSP) for
each rental location. Actual sales prices will
then be compared to the MiSP for the
applicable month. If overcharges occurred at
any location, Hertz will, during the following
month, reduce its selling prices-at that
location by an amount calculated to refund
the overcharge. If the actual selling prices
were lower than the MILSP, Hertz will not
save or bank those additional costs.

3. If Hertz's sales prices at a particular
location exceed the MILSP for six (6).
consecutive months, Hertz will -pay two (2)
months' interest on ihe .-month amount in
excess of the MISP.

4. Gasoline consumed in rental vehicles
will be calculated by either of two methods.
If the renter does not fuel the vehicle during
the rental period, the charge for refueling will
be based oi mileage per gallon values
(MPG's). This will be a cents-per-mile value
derived by dividing the actual selling price by
the MPG's for each category of car. If the
renter fuels the vehicle during the rental
period, the gasoline consumed will be
determined by the fuel gauge reading. The
refueling service charge will be determined
by multiplying the gallons consumed times
the per-gallon selling price.

11. Comments: The ERA Invites
Interested Persons To Comment on the
Terms, Conditions, or Procedural
Aspects of This Plan

You should send your comments to
Thomas M. Holleran, Program Manager,
Product Retailer Branch, Office of
Enforcement, Economic Regulatory
Administration,'2000 M St. N.W.,
Dppartment of Energy, Washington, DC.
20461. You may obtain a free copy of
this Plan by writing to the same address
or by calling 202-653-3507.

You should identify your comments on
the outside of your envelope and on the
documents you submit with the
designation. "Comments on Hertz
Corporation Compliance Plan," We will
consider all comments we receive by
4:30 p'm., local time, on December 29,
1980. You should identify any
information or data which, in your

opinion, is confidential and submit It in
accordance with the procedures in 10
CFR 205.9(o.

Issued in Washington, EP.C. on the 21st
day of November, 1980.

Dated: November 21, 1980.
Concurrence:

Robert D. Gerring,
Director, Program Operations Division, Office
of Enforcement, Economic Regulatory
Administration.

Robert G. Heiss,
Assistant General CounselforEnforcement.
[FR Doc. 80-37089 Filed 11-20-0 M:4S amj

SILUNG CODE 6450-01-M

Port Jifferson Generating Station
Units 30 and 40: Intent To Prepare an
Environmental Impact Statement (EIS)
and Conduct Public Scoping Meeting

AGENCY: Department of Energy,
Economic Regulatory Administration,
ACTION: Notice of intent to prepare an
Environmental impact statement (EIS)
and conduct public scoping meeting.

SUMMARY: The Department of Energy
(DOE) announces its intent to prepare
an EIS evaluating the impact of its
Energy Supply and Environmental
Coordination Act of 1974 (ESECA)
Prohibition Order for the Port Jefferson
Generating Sation Units 30 and 40.
These units are located in the village of
Port Jefferson, the town of Brookhaven
and the county of Suffolk, N.Y., and are
owned'and operated by the Long Island
Lighting Company (LILCO). The
Prohibition order will be effective when
a Notice of Effectiveness (NOE) Is
issued and would prohibit the burning of
petroleum or natural gas in these units.
Subsequent operation of this unit would
require the burning of an alternate fuel
such as coal. Interested agencies,
organizations, and the general public
desiring to submit written comments or
suggestions for consideration in
connection with the preparation of this
EIS are invited to do so and/or to attend
the public scoping meeting which will be
held on December 11, 1980, In order to
assist DOE in identifying significant
environmental issues and the
appropriate scope of the EIS.,Parties
who desire to present oral comments at
the scoping meeting should provide
advance notice to the Economic
Regulatory Administralon (ERA) as
described below.

Upon completion of the draft EIS, Its
availability will be announced in the
Federal Register, at which time further
comments will be solicited.,

The meeting is scheduled to begin at
7:30 p.m. and will continue until all
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persons in attendance wishing to speak
have had an opportunity to do so.

Written comments, notice of intent to
present comments at the scoping
meeting. and questions concerning the
meeting should be addressed to: Mr.
Steven E. Ferguson. Chief.
Environmental Analysis Branch, Office
of Fuels Conversion, Economic
Regulatory Administration, Department
of Energy, 2000 M. Street NW..
Washington. D.C. 20461; Telephone (202)
653-3684.

For general information on the EIS
process, contact: Robert J. Stem, Acting
Director, Division of NEPA Affairs,
Office of Environmental Compliance
and Overview, Office of the Assistant
Secretary for Environment, Department
of Energy, 1000 Independence Avenue
SW., Washington, D.C. 20585; Telephone
(202) 252-4600.

Date and Location of Scoping
Meeting: The meeting will begin at 7:30
p.m. on December 11, 1980 in the Port
Jefferson High School Auditorium in
Port Jefferson, New York.

Written Comments Due: Written
comments are to be submitted to Mr.
Ferguson by January 16,1981.
SUPPLEMENTARY INFORMATION: On June
30,1977, the Federal Energy
Administration (FEA) published in the
Federal Register a Notice of Intent to
Issue Prohibition Orders for 18
powerplants located at 11 generating
stations including Units 30 & 40 of the
Port Jefferson Generating Station,
located in the village of Port Jefferson,
N.Y. The prohibition order was issued
pursuant to the ESECA (15 USC 791 et
seq.) [Pub. L 93-319) as amended by the
Energy Policy and Conservation Act of
1975 (Pub. L. 94-163) and as further
amended by the Federal Energy
Administration Authorization Act of
1977 (Pub. L 95-70). On October 1, 1977,
DOE took over the functions of FEA.
including its authorities and
responsibilities under ESECA. If made
effective, the order will prohibit these
units from burning natural gas or
petroleum as its primary energy source.
The prohibition order was based on an
FEA finding that this powerplant has, or
previously had, the technical capability
to use an alternate fuel as a primary
energy source. It was determined that
this powerplant was designed and
constructed to burn coal as a primary
energy source and had previously
burned coal.

Environmental Impact Statement

The EIS will present a comprehensive
analysis of the environmental impact of
ERA's proposed action in issuing an
effective order prohibiting Units 30 & 40

of the Port Jefferson Generating Station
from burning natural gas or petroleum
as primary fuels. This analysis will
discuss the environmental consequences
of the proposal and alternatives,
including the environmental impacts of
burning coal or other alternate fuels as
primaryluels. Among the impacts to be
discussed are air quality, water quality.
solid waste generation and disposal,
and transportation and storage of fuel,
as well as other impacts determined to
b ,potentially significant during the
pfblic comment process. In addition, the
EIS will evaluate methods for meeting
the requirements of the Clean Air Act,
Federal Water Pollution Control Act,
Resource Conservation and Recovery
Act, and other relevant environmental
statutes. The EIS will be prepared in
accordance with Section 102(2)(c) of the
National Environmental Policy Act
(NEPA).

It is possible that VOE may, in the
future issue prohibition orders to other
facilities in the area of the Port Jefferson
Generating Station. If it appears that the
environmental effects of conversions in
proximity result in cumulative impacts,
DOE may opt to combine these
conversions in a single EIS. DOE will
assess various strategies for combining
or tiering requisite NEPA documentation
that may better serve the decision
making process. DOE solicits the
public's views and suggestions
concerning this subject.

Scoping Meeting

DOE desires to know what the public
considers to be the major environmental
issues associated with prohibiting Port
Jefferson Units 30 & 40 from burning
natural gas or petroleum as their
primary energy source. The meeting on
December 11, 1980, at the address and
time noted at the beginning of this
notice, will be held to receive comments
on the strucutre and scope of the EIS,
anticipated energy/environmental
problems, actions that might be taken to
address them and reasonable
alternatives which should be
considered.

The scoping meeting will be
conducted informally with the presiding
officer affording all interested
individuals in attendance an opportunity
to speak. A transcript of the meeting will
be prepared. The presiding officer will
establish the order of speakers and
provide any additional procedures
necessary for the conduct of the
meeting. Attendees at the meeting will
be asked to register.

If possible, those planning to present
information at the meeting should notify
Mr. Ferguson. Participants are
encouraged to submit to Mr. Ferguson,

in advance, their intent to participate.
and copies of any written material.
However, public participation is
encouraged even without the advance
submission of written material.

Speakers will be allocated
approximately fifteen minutes for their
oral statements. Should any speaker
desire to have additional time, or to
provide further information for the
record, such additional information may
be submitted in writing by January 16,
1981.

Written comments will be considered
and given equal weight with oral
comments. All comments or suggestions
reteived will be carefully considered in
the preparation of the draft EIS.

A transcript of the scoping meeting
will be retained by DOE and made
available for inspection at the Freedom
of Information Library, Room IE-190.
Forrestal Building, 1000 Independence
Ave., S.W., Washington, D.C. 20585,
between the hours of 8:00 a.m. and 4:30
p.m. Monday through Friday. A
transcript of the scoping meeting will
also be available at the Port Jefferson
Library. 100 Thompson Street, Port
Jefferson, New York during the following
hours: Monday-Thursday 9:30 a.-9
p.m.; Friday 9:30 am.-7 pam.; Saturday 9
a.m.-5 pm.; and Sundays I pm.--5 p.
In addition anyone may make
arrangements with the reporter to
purchase a copy of the transcripL

Those individuals who do not wish to
submit comments or suggestions at this
time but who would like to receive a
copy of the draft EIS for review and
comment when it is issued should so
notify Mr. Ferguson.

Any questions regarding the meeting
should be addressed to Mr. Ferguson.

Issued in Washington. D.C., November 24.
1980.
Ruth C. Clusn,
Assistant Secretary forEmironment
[F Dc. 80.3O FiLd 11-2-0 &S am]
S1LL CODE 6460".1-U

Office of Energy Research

Biomas Panel; Energy Research
Advisory Board; Meeting

Notice is hereby given of the following
meeting:
Name: Biomass Panel of the Energy Research

Advisory Board (ERAB). ERAB is a
Committee constituted under the Federal
Advisory Committee Act (Pub. L 92-43, 86
Stat. 770).

Date and Time: December 18-19,190, 8:30
a.m. to 4"30 p.m.

Place: Department of Energy. Forrestal
Building. Room 4A-104. 1000 Independence
Avenue. S.W. Washington. D.C. 20585.
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Contact: Eudora M. Taylor, Staff Assistant,
Energy Research Advisory Board,
Department of Energy, Forrestal Building,
MS 3F-032, 1000 Independence Avenue,
S.W., Washington, D.C. 20585, Telephone:
202/252-8933.

Purpose of the Parent Board: To advise the
Department of Energy on the overaU
research and development conducted in
DOE and to provide long-range guidance in
these areas to the Department.

Tenative Agenda: Discussion of issues to be
addressed in the technical assessment of
biomass energy. Issues include:

Bomass sources.
Energetics and economics of biomass

conversion.
Alcohol fuels.
Impacts of biomass energy utilization.

Public Participation: The meeting is open to
the public. Written statements may be filed
with the Panel either before or after the
meeting. Members of the public who wish
to make oral statements pertaining to
agenda items should contact the Energy
Research Advisory Board at the address or
telephone number listed above. Requests
must be received five days prior to the
meeting and reasonable provision will be
made'to include the presentation on the
agenda. The Chairperson of the Panel is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business.

Transcripts: Available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue, S.W.,
Washington, D.C., between 8:00 a.m. and
4:00 p.m. Monday through Friday, except
Federal Holidays.
Issued at Washington, D.C. on November

21, 1980.
Edward A. Frieman,
Director of EnergyResearch.
[FR Doc. 80-36950 Flied 11-2-80 8:45 am]

BILLING CODE 6450-01-M

Intertial Confinement Fusion Review
Panel, Energy Research Advisory
Board; Meeting

Notice is hereby given of the following
meeting:
Name: Intertial Confinemeht Fusion Review

Panel of the Energy Research Advisory
Board (ERAB). ERAB is a Committee
constituted under the Federal Advisory
Committee Act (Pub. L. 92-483, 86 Stat.
770).

Date and Time: December 18, 1980, 9:00 am to
12:00 noon.

Place: Department of Energy, Forrestal
Building, Room BVE-089, 1000
Independence Avenue, S.W., Washington,
D.C. 20585.

Contact- Eudora M. Taylor, Staff Assistant.
Energy Research Advisory Board,
Department of Energy, Forrestal Building,
MS 3F-032, 1000 Independence Avenue,
S.W., Washington, D.C. 20585, Telephone:
202/252-8933.

Purpose of the Parent Board: To advise the
Departmept of Energy on the overall

research and development conducted in
DOE and to provide long-range guidance in
these areas to the Department.

Tentative Agenda:
Terms of Reference.
Overview of ICF Program.
Review Panel Assignments.

Public Participation: The meeting is open to
the public. Written statements may be filed
with the Review Panel either before or
after the meeting. Members of the public
who wish to make oral statements
pertaining to agenda items should contact
the Energy Research Advisory Board at the
address or telephone number listed above.
Requests must be received five days prior
to the meeting and reasonable provision
will be made to include the presentation on
the agenda. The Chairperson of the Review
Panel is empowered to conduct the meeting
in a fashion that will facilitate the orderly
conduct of business.

Transcripts: Available for public review and
copying at the Freedom of Information
Public Reading Room, l_-190, Forrestal
Building, 1000 Independence Avenue, S.W.,
Washington, D.C., between 8:00 am and
4:00 pm Monday through Friday, except
Federal Holidays.
Issued at'Washington, D.C. on November

21, 1980.
Edward A. Frieman,
Director of Energy Research.
[FR Doe. 80-36954 Filed 11-26-80, 8:45 am)
BILLING CODE 6450-01-M

IN

Federal Energy Regulatory

Commission

[Docket No. ER81-113-000]

Northern States Power Co.; Filing
November 20,1980.

The filing Company submits the
following:

Take notice that Northern States
Power Company (Northern States) on
November 13, 1980, tendered for filing
Supplement No. 1, dated-November 5,
1980, to the Municipal Resale
Transmission and Transformation
Service Agreement, dated September 14,'
1977, with the City of Ada.

Supplement No. 1 amends the original
Agreement and provides for a Second
Point of Delivery to the City of Ada.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20426(in accordance with §§ 1.8,
1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8, -
1.10). All such petitions or protests
should be filed on or before December 4,
1980. Protests will be considered by the
Commission in determining the.
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

become a party must file a petition to -
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretory.
[FR Doco 80-36971 Filed 11-20-0. 8:4Saml
BILLING CODE S4SO-8-M

[Docket No. ES79-40]

Pacific Power & Light Co.; Renotlce of
Application

November 20,1980.
Take notice that on November 12,

1980, Pacific Power & Light Company
(Applicant) filed an amendment to ltd
application seeking authorization to
increase the aggregate amount of short-
term debt outstanding from $200 million
to $250 million. Presently the Applicant
is authorized to issue up to $100 million
of unsecured notes and up to $100
million of Commercial Paper on or
before June 30, 1981, with a final
maturity date of not later than June 30,
1981. Applicant is seeking to increase
the amount of Commercial Paper
outstanding from $100 million to $150
million, with no change in issue or
maturity dates.

Any person desiring to be heard or to
make any pr6test with reference to said
application should on or before
December 1, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance with
the requirements of the Commission's
Rules of Practice and Procedure (18 CFR
1.8 or 1..10). The application Is on file
with the Commission and available for
public inspection.
Kenneth F. Plumb,
Secretary,
(FR Doe. 80-30972 Filed 11-2-80:. 8:45 am)
BILLING CODE 6450-85-M

[Docket No. CP81-41-000]

Panhandle Eastern Pipe Line Co.;
Application
November 20, 1980.

Take notice that on November 8,1980,
Panhandle Eastern Pipe Line Company
(Applicant), P.O. Box 1642, Houston,
Texas 77001, filed in Docket No. CP81-
41-000 an application pdrsuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of facilities required to
make sales of natural gas for doinestic,
grain drying and irrigation usage either
directly or thorugh Town Gas Company
(Town Gas) for resale to serve right-of-
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way grantors, all as more fully set forth
in the application which is on file with
the Commission and open to public
inspection.

Applicant proposes to construct and
operate 17 taps and to provide direct
sales to 17 right-of-way grantors as
follows:

L cae y f None 0( appiecnt End use

Kvlngishw Oxxuny. Gust F. Emmueich-. OomfebC,

Kkghr coolf ichard G. Enneodt Dwomebc

Kin~~i Daunty. Andrew 0. Greea-.. kngabon.OML
Woods Coun*. Old - Omer D, Ko. . Doemic.
Edwards Count. Ray E Oxney - Doisu

Kan&
Kcowa comnty. Kens- Bnw E. Dam - iffigb M.
Kowa Count. Kans- Donald C. Kenda - Iniglimn
Kiowa Coy. Kans. Rmhin D. Laws- Domeic.
Pratt Comt, Kam- Clarnce F. Nswby- kigfet
Pratt Conty, Kars - Thed C. Robbis kgUo.

Trust.
Rena Cotsty. Kans John L Cogicling- Dome
Seward COuy. Kans - Clarence C. Dav.-s Dome*i.
Seward Comw. Kam -Jhn o Dretz krgsbOn.
Auran Comty. Mo Philp Dond Sie- krigabon.
Cana ODunly Mo... Rayinond V. Rodgers-~. Domesic
Mion Cont. Mo... Kenneth DL Kme.-- Domet

Randolph County. Mo.. Mashal L Mefld--_ Domestic.

Applicant further proposes (o
construct and operate three new
delivery points to Town Gas in Illinois,
to provide service to 3 right-of-way
grantors as follows:

Locaton o Okofdehory p Of~it End us

Sanger nounty. 11- John . Cessna- Domet
andgrai

vermilion couty. II - WeMar E Dish-...... Domestc

verilion Coun*, N - Hoyle C!, NuebeL.. Domnestic.-

Applicant estimates the total cost of
the proposed facilities to be $42,250 to
be financed from cash on hand.

Applicant asserts that it would not
increase its currently authorized sales
level to meet these customers' needs.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
December 15, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate actioi to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to the proceeding or to participate as a

party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR D , - 1 21-3- t84 a.
111N1 OO 640-,-HM

[Docket No. RA$1-21-O00]

Robert Gregory Enterpriesa d.b.a.
Bubble Machine;, Filing of Petition for
Review

Issued: November 21.1980.
Take notice that Robert Gregory

Enterprises d.b.a. Bubble Machine on
November 12,1980, filed a Petition for
Review under 42 U.S.C. § 7194(b) (1977
Supp.) from an order of the Secretary of
Energy (Secretary).

Copies of the petition for review have
been served on the Secretary and all
participants in prior proceedings before
the Secretary.

Any person who participated in the
prior proceedings before the Secretary
may be a participant in the proceeding
before the Commission without filing a
petition to intervene. However, any such
person wishing to be a participant is
requested to file a notice of participation
on or before December 5,1980, with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426. Any other
person who was denied the opportunity
to participate in the prior proceedings
before the Secretary or who is aggrieved
or adversely affected by the contested
order, and who wishes to be a
participant in the Commission
proceeding, must file a petition to
intervene on or before December 5,1980,

in accordance with the Commission's
Rules of Practice and Procedure (18 CFR
I§ 1.8 and 1.40(e)(3)).

A notice of participation or petition to
intervene filed with the Commission
must also be served on the parties of
record in this proceeding and on the
Secretary of Energy through John
McKenna, Office of General Counsel,
Department of Energy, Room 6H-025,
1000 Independence Avenue, S.W.,
Washington, D.C. 20585.

Covies of the petition for review are
on file with the Commission and are
available for public inspection at Room
1000. 825 North Capitol St., N.E.,
Washington, D.C. 20426.
Kenneth F. Plumb.
Secre r3
[FR Do-.S W4 Flied 22-26-a 8:43 am]
S11.iJNG ODE 6450-0 -M

[Docket No. TC81-13-000]

Southwest Gas Corp.; Tariff Filing

November 20, 190.
Take notice that on November 17,

1980, Southwest Gas Corporation
(Southwest), P.O. Box 15015. Las Vegas,
Nevada 89114, filed in Docket No. TC81-
13-000 a request for permission to
withdraw Second Revised Sheet No. 25C
to its FERC Gas Tariff, Original Volume
No. 1, filed October 28,1980. pursuant to
Commission Order No. 55-B of August
11, 1980, in Docket No. RM79-40 to
amend the index of entitlements for
Priority I and 2(a) customers. In place of
Second Revised Sheet No. 25C
Southwest has tendered for filing
Substitute Second Revised Sheet No.
25C, together with a request for waiver
of the notice requirements of the
Commission's Regulations to permit the
substitute tariff sheet to become
effective on December 1.1980.

Second Revised Tariff Sheet No. 25C
provides the following index of end-use
volumes at 14.73 psia:

Pnonty I1 r

Peak day
Serra Paofic Power Co
CP NUaona ...- - -- .

memeGas Crp:
Northemn Heada
Nytwha C~Aofu

38913 642
1().569

31,134 164
6.466 - -

Sw1a Pa kl, PCwe Co - 6.129.646 113.832
CP Nat*nal - 1741.22
soovwwes Gas Corp:

tcttern Nev-ada 4,178.538 13.327
Norliwn C&oma 83.227

Any person desiring to be heard or to
make any protest with reference to the
filing of the substitute tariff sheet should
on or before December 5,1980, file with
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the Federal Energy Regulatory
Commission, Washington, D.C. 20426, a
petition to intervene or a protest in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to h
proceeding or to participate as a party to
a proceeding or to participatelas a party
in any hearing therein must file a
petition to intervene in accordance with,
the Commission's Rules. Ariy persons
who have heretofore filed need not file
again.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-38975 Filed 11-26-80; 8:45am]
BILLNG CODE 6450-85-,

[Docket No. ER81-121-000]

Virginia Electric and Power Co.;
Proposed Changes in Rate and
Charges
November 21, 1980.

The filing Company submits the
following:

Take'notice that Virginia Electric and
Power Company (Vepco) on November
14, 1980 tendered for filing proposed
changes in its electric resale rate
schedules presently on file with the
Commission which are applicable to
Rural Electric Cooperatives ahd "
Municipalities. Based on the test period
12 months ending Decenber 31,1981
conditions, Vepco estimates that the
proposed changes in resale base rates
will increase annual revenues from
Cooperatives by $11.9 million, or 10.3
percent, and from Municipal Customers
by $6.5 million, or 9.6 percent.

Although Vepco has filed for a
proposed $18.5 million increase in the
Wholesale Customers' basic rates, those
same customers will realize an
estimated annual fuel savings of $29.8.
million due to the operation of the
Company's North Anna Nuclear Unit 2.
The proposed effective date for the
increased rates is January 13, 1981.

Vepco states that the increase in
wholesale rates is needed-to
compensate the Company for additional
costs created by North Anna Unit 2, the
Company's fourth nuclear unit, which is
expected to begin commercial operation
before the end of 1980.

Copies of proposed riders which
would be applicable to rate schedules
presently on file were served upon all of
Vepco's jurisdictional Wholesale

Customers, the Virginia State
- Corporation Commission and the North

Carolina Utilities Commission.
Any person desiring to be heard or to

protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
325 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with § § 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8, 1.10). All suih petitions or protests
should be filed on or before December
12, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection,
Kenneth F. Plumb,
Secretary..
[FR Doc. 80--36978 Filed 11-28-80; 8:45 am]

BILNG CODE 645045-M

[Docket No. ER81-112-000]

The Washington Water Power Co.;

Filing
November 21,1980.

Take notice that the Washington
Water Power Company (Washington
Water) tendered for filing a notice of
cancellation of Rate Schedule FPC No.
40, Supplement No. 47 effective April 23,
1969. Washington Water states that the
pro-effective date of this termination is
February 29, 1980.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy, Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with §§ 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December
12,1980. Protests will-be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a.petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary
[FR Doc. 80-38577 Filed 11-28-80; 8:45 am]

BILING CODE 6450-85-M

[Docket No. RA80-94]

William's Mobil Service; Filing of
Petition for Review

Issued: November 21, 1980,

Take notice that William's Mobil
Service on August 13, 1980, filed a
Petition for Review under 42 U.S.C.
7194(b) (1977) Supp. from an order of the
Secretary of Energy (Secretary).

Copies of the petition for review have
been served on the Secretary and all
participants in prior proceedings before
the Secretary.

Any person who participated In the
prior proceedings before the Secretary
may be a participant in the proceeding
before the Commission without filing a
petition to intervene. However, any such
person wishing to be a participant is
requested to file a notice of participation
on or before December 5, 1980, with the

'Federal Energy Regulatory Commission,
825 North Capitol Street N.E.,
Washington, D.C. 20428. Any other
person who Was denied the opportunity
to participate in the prior proceedings
before the Secretary or who Is aggrieved
or adversely affected by the contested
order, and who wishes to be a*
participant in the Commission
proceeding, must file a pdtition to
intervene on or before December 5, 1080,
in a~cordance with the Commission's
Rules of Practice and Procedure (18 CFR
1.8 and 1.40(e)(3)).

Alnotice of participation or petition to
intervene filed with the Commission
must also be served on the parties of
record in this proceeding and on the
Secretary of Energy through John
McKenna, Office of General Counsel,
Department of Energy, Room 0H-025,
1000 Independence Avenue, S.W.,
Washington, D.C. 20585.

Copies of the petition for review are
on file with the Commission and are
available for public inspection at Room
1000, 825 North Capitol St., N.E.,
Washington, D.C. 20426.
Kenneth F. Plumb,
.Secretary,

[FR Doc. 80-36978 Filed 11-26-80. 8:45 am]
BILLNG CODE 6450-85-M

[Docket No. ER81-122-000]

Edison Sault Electric Co.; Cancellation
November 21, 1980.

Take notice that Edison Sault Electric
Company (Edison Sault) tendered for
filing a notice of cancellation of FPC
Rate Schedule No. 4, as supplemented,
which represents a contract, dated
January 27, 1964, as supplemented, by
and between Edison Sault and
Cloverland Electric Cooperative, Inc.
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Edison Sault proposes an effective
date of June 30,1980.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with § § 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December
12,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
RFR Dc. M- Filed U- a-80:&-4 mm]
BILIUNG COoE 6450-WU

[Docket No. EL81-2-000]

Electric Cooperatives of Kansas; Filing
Noviember 21, 1980.

The filing company submits the
following:

Take notice that on November 13,
1980, Electric Cooperatives of Kansas
(ECK), submitted for filing a petition for
a declaratory order that the monthly fuel
cost adjustment by Central Telephone
and Utilities Corporation (CTU) and the
Kansas Power and Light Company (KPL)
are improper and violate § 35.14 of the
Commission's Rules and Regulations.

ECK contends that both CTU and KPL
are including in their fuel cost
adjustment clauses the cost of limestone
used in pollution control facilities.
According to ECK. costs associated with
pollution control facilities are not to be
included in the fuel adjustment clause.

As a result of the alleged wrongful
inclusion of the cost of pollution control
facilities, ECK requests that the
Commission declare that such inclusion
is improper under the rules and that the
Commission order KPL and CTU to
refund the amount collected as a result
of the inclusion of the cost of limestone.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with §§ 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.Bor 1.10). All such petitions or protests
should be filed on or before December

17,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. Ba-30H Fild ii-M4- &5 am]
BLLING COO 6460-86-M

[Docket No. CPSI-43-000]

Energy Gathering, Inc., Application for
Exemption
November 20.190.

Take notice that on November 3.1980,
Energy Gathering, Inc. (Applicant), 8561
Long Point Road, Houston, Texas 77055,
filed in Docket No. CP-81-43-000 an
application pursuant to Section 1(c) of
the Natural Gas Act for an exemption
from the provisions of the Act and the
rules and regulations thereunder, all as
more fully set forth in the application
which is on file with the Commission
and open for public inspection.

Applicant states that Coronado
Transmission Company (Coronado) has
entered into a gas sales agreement with
Natural Gas Pipeline Company of
America (Natural) for the purpose of
purchasings gas from Natural. It is
further stated that Natural currently has
a pending application for permission to
sbll and transport such gas to Coronado.

It is asserted that Coronado has now
determined to assign all of its rights
under the said sales agreement to
Applicant contingent upon Applicant's
receiving a Section 1(c) exemption from
the natural Gas Act, and that if granted
such exemption by the Commission,
Applicant would take title to the gas
sold by Natural pursuant to the
agreement. Coronado would, therefore,
never be in possession of nor hold title
to the subject gas, it is said.

It is further asserted that Applicant
would take delivery of the subject gas at
one or more of four points in the State of
Texas located in the counties of Jim
Wells. Brazoria, Liberty and Jefferson.
The facilities necessary to take delivery
of gas at these four points would be
constructed and owned by Applicant, it
is said.

Applicant presently contemplates that
it would sell the gas in the Gulf Coast or
south Texas areas of the state
depending upon the point of delivery of
the gas by Natural. Applicant submits
that the gas would be wholly consumed

within Texas and would be used to
balance system loads in preparation for
the coming winter heating season. It is
asserted by Applicant that such load
balancing is necessary because of the
unanticipated demand for gas occurring
within Texas during the past summer.

It is stated that on October 27,1980,
the Railroad Commission of the State of
Texas certified that the natural gas
rates, service and facilities of Applicant
are subject to the regulatory jurisdiction
of the Railroad Commission of Texas
and that it is exercising such
jurisdiction.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
December 15,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rule of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing thErein must file a petition
to intervene in accordance with the
Commission's Rules.
Kenneth F. Plumb,
Secretary.
JFR Wcc. W-3006- F~ed 11-25-aW 8:4 =1
mumIN CODE "450-66-M

[Docket No. ES81-14-0Ol]

Illinois Power Co.; Application
November 21,1980.

Take notice that on November 10,
1980, Illinois Power Company
(Applicant) filed an application seeking
authority, pursuant to Section 204 of the
Federal Power Act, to issue up to
5300.000,000 of short-term debt to be
issued from time to time with a final
maturity date of not later than
December 31,1982.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
December 10, 1980, file with the Federal
Energy Regulatory Commission,
Washington. D.C. 20426, petitions to
intervene or protests in accordance with
the requirements of the Commission's
Rules of Practice and Procedure (18 CFR
1.8 or 1.10). The application is on file
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with the Commission and available for
public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-36963 Filed 11-26-80;, 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ES81-13-000]
Iowa, Southern Utilities Co.;

- Application

November 21, 1980.
Take notice that on November 10,

1980, Iowa Southern Utilities Company
(Applicant] filed a request with the
Commission, pursuant to section 204 of
the Federal Power Act, for authority to
issue up to $20 million of five-year
unsecured notes.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
December 10, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene'or protests in accordance with
the requirements of the Commission's
Rules of Practice and Procedure (18 CFR
1.8 or 1.10). The application is on file
with the Commission and available for
public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-36964 Filed 11-28-0;. 845 am]

BILLING CODE 6450-85-M

[Docket No. ER81-120-000]

Mississippi Power Co.; Filing
November 21, 1980.

The filing Company submits the
following:

Take notice that Mississippi Power
Company (MPC) on November 13, 1980,
tendered for filing Supplement
Agreement with Coast Electric Power
Association (CEPA) under its FERC
Electric Tariff Original Volume No. 1.
This agreement provides for a new.
delivery point to be established at
Westonia. To effect this change, MPC
and CEPA have entered into a
supplemental agreement under the
Company's FERC Electric Tariff Original
Volume No. 1 (Second Revised Sheet
No. 14).

MPC agrees to deliver up to a
maximum of 2,000 kilowatts at 115,000
volts at the connections to the
customer's 115 KV line facilities located
in Section 34, Township 8 South, Range
16 West, Hancock County, Mississippi.

MPC states that this supplement will
become effective on or about March 1,
1981, when the required additional
facilities will be energized.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, Northeast,
Washington, D.C. 20426, in accordance
with § § 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8, 1.10). All such petitions or protest
should be filed on or before December
12,4980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F Plumb,
Secretary.
[FR Doc. 80-36985 Filed 11-26-80; 8:45 am]

BILLING CODE 6450-85-M

[Docket No. ER81-115-000].

Montana Power Co.; Filing
November 20,.1989.

The filing Company submits the
following:

Take notice that the Montana Power
Company (Montana) on November 13,
1980, tendered for.filing in accordance
with Section 35 of the Commission's
regulations, Letter Agreements with
Southern California Edison Company

-(Edison). Montana states that these
Letter Agreements provide for the sale
of firm energy between Montana and
Edison.
I Montana indicates that the proposed
Letter Agreements increased revenues
from jurisdictional sales by
$1,531,088.29i based upon energy
delivered from July 12,1980 through
.August 31; 1980. Montana states that the
rate for firm energy tinder these Letter
Agreements was negotiated. " '

An effective date of July 12,1980 is
proposed and waiver of the
Commission's requirements is therefore
requested.

Montana also tendered for filing a
Notice of Cancellation of Rate Schedule

and all its supplements, and
agreement for the sale of firm energy
between Montana and Southern
California.Edison Company (Edison).
Montana states that the agreement has
expired as of its own terms and has not,
been renewed.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy RegulatoryCommiSsion, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with §§ 1.8

and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10).,All such petitions or protests
should be filed on or before December 4,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doec. 80-36966 Filed 11-28-80; 8:45 am]

BILLING CODE 6450-85-M

[Docket No. ER81-117-000]

Montana Power Co.; Filing

November 21,1980.
The filing Company submits the

following:
Take notice that The Montana Power

Company ("Montana"] on November 13,
1980, tendered for filing in accordance
with Section 35 of the Commission's
regulations, a Letter Agreement with the
City of Glendale ("Glendale")..Montana
states that this letter Agreement
provides for the sale of firm energy
between Montana and Glendale,

Montana indicates that the proposed
Letter Agreement increased revenues
from jurisdicational sales by $454,009.00,
based upon energy delivered from July '

12, 1980, through August 31, 1980.
Montana states that the rate for firm
energy ur~der this Letter Agreement was
negotiated.

An effective date of July 12, 1980, is
proposed and waiver of the
Commission's requirements is therefore
requested.

Montana also tendered for filing a
Notice of Cancellation of Rate Schedule
and all its supplements, an agreement
for the sale of firm energy between
Montana and the City of Glendale
("Glendale"). Montana states that the
agreement has expired as of its own
terms and has not been revewed.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission,7825
North Capitol Street, Northeast,
Washington, D.C. 20426, in accordance
with §§ 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8, 1.10). All such petitions or protests"
should be filed on or before December
12,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding, Any person wishing to
become a party must file a petition to
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intervene. Copies of this application are
on file with the Commission and are
available for public inspection.

Kenneth F. Plumb,
Secretary.
[FR Doi. 8 F-3 aled 11-25-80 8:45 am)

BILING CODE 6450-8&-M

[Docket No. ER81-118-000]

The Montana Power Co.; Filing

November 21,1980.
The filing Company submits the

following:
Take notice that The Montana Power

Company ("Montana") on November 13,
1980, tendered for filing in accordance
with Section 35 of the Commission's
regulations, a Letter Agreement with the
City of Burbank ("Burbank"). Montana
states that this Letter Agreement
provides for the sale of firm energy
between Montana and Burbank.

Montana indicates that the proposed
Letter Agreement increased revenues
from jurisdictional sales by $454,111.45,
based upon energy delivered from July
12, 1980, through August 31, 1980.
Montana states that the rate for firm
energy under this Letter Agreement was
negotiated.

An effective date of July 12,1980, is
proposed and waiver of the
Commission's requirements is therefore
requested.

Montana also tendered for filing a
Notice of Cancellation of Rate Schedule
and all its supplements, an agreement
for the sale of firm energy between
Montana and the City of Burbank
("Burbank"). Montana states that the
agreement has expired as of its own
terms and has not been renewed.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE, Washington,
D.C. 20426, in accordance with §§ 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before December
12, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a-party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.

Kenneth F. Plumb,
Secretary.
[FR Doc. W-3 Flied 11-26--W,: &45 am]

BILLING CODE 6450-85-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-180535; PH-FRL 1684-7]

California; Issuance of Specific
Exemption for Carbaryl on
Pomegranates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice

SUMMARY: EPA has granted a specific
exemption to the California Department
of Food and Agriculture (hereafter
referred to as the "Applicant") to use
28.000 pounds of carbaryl on 3,500 acres
of pomegranates in California to control
filbertworms. The specific exemption is
issued under the Federal Insecticide,
Fungicide, and Rodenticide Act.
DATE: The specific exemption expires on
December 31,1980.
FOR FURTHER INFORMATION CONTACT.
Libby Welch, Registration Division (TS-
767), Office of Pesticide Programs,
Environmental Protection Agency. Rm.
E-124, 401 M St., SW, Washington, D.C.
20480, (202-42-0223).
SUPPLEMENTARY INFORMATION: The
filbertworm is a common pest in filberts
and walnuts. This pest, however, is
relatively new in pomegranates and has
caused losses only in the past few years.
Little is known of the life cycle of this
pest in pomegranates. Currently only
methomyl is registered for insecticidal
use on pomegranates. It is registered for
use against the omnivorous leafroller.
According to the Applicant, its use on
pomegranates has shown no
effectiveness against the filbertworm.

Limited field work has been carried
out for carbaryl on pomegranates. The
Applicant reports that data indicate that
it would be effective against the
filbertworm. Carbaryl is currently
registered for control of the filbertworm
on walnuts and filberts; data indicate
that it is effective in controlling the
filbertworm on these crops.

The Applicant estimates a possible
loss of $1.5 million from the filbertworm,
if an effective program against it is not
carried out.

The Applicant proposes to make a
maximum of two applications of Sevin
Sprayable using ground or air
equipment. A 30-day pre-harvest
interval will be observed.

EPA has determined that the proposed
use of carbaryl should not result in
residues in or on pomegranates in
excess of 1.0 part per million (ppm). This
level has been judged adequate to
protect the public health. EPA has also
determined that the proposed use should

not present an unreasonable hazard to
the environment.

After reviewing the application and
other available information. EPA has
determined that the criteria for an
exemption have been met. Accordingly,
the Applicant has been granted a
specific exemption to use the pesticide
noted above until December 31. 1980. to
the extent and in the manner set forth in
the application. The specific exemption
is also subject to the following
conditions:

1. The product Sevin Sprayable
(carbaryl), manufactured by Union
Carbide, EPA Reg. No. 1016-43, may be
applied. If an unregistered label is used.
it must contain the identical applicable
precautions and restrictions which
appear on the registered label.

2. Application rate will be four pounds
of carbaryl per acre in 200-400 gallons of
water by ground equipment and 50-100
gallons of water by air.

3. No more than two applications may
be made per season. A thirty-day pre-
harvest interval is imposed.

4. Applications will be by or under the
supervision of State-certified
applicators.

5. A maximum of 3,500 acres of
pomegranates may be treated in
California with a maximum usage of
28,000 pounds of carbaryl or 35,000
pounds of formulated product.

6. All applicable directions,
restrictions, and precautions on the
EPA-registered product label must be
observed.

7. Pomegranates treated according to
the above provisions should not have
residues of carbaryl in excess of 1.0
ppm. Pomegranate with residues of
carbaryl which do not exceed this level
may enter into interstate commerce. The
Food and Drug Administration, U.S.
Department of Health and Human
Services, has been notified of this
action.

8. The EPA shall be immediately
informed of any adverse effects to man
or the environment resulting from the
use of Sevin Sprayable in connection
with this exemption.

9. The Applicant is responsible for
insuring that all the provisions of this
specific exemption are followed and
must submit a report detailing the use of
carbaryl and the results of this program
by March 31.1981.

(Sec. 18 as amended 92 Stat. 819; (7 U.S.C.
1361).
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Dated: November 20, 1980.
Edwin L. Johnson,
DeputyAssistantAdmfnistratorfor Pesticide
Programs.
[FR Dc, 80-37011 Filed 11-26-0. 8:45 am]

BILUNG CODE 6560-32-M

[OPTS-5it72; TSH-FRL 1664-31

Certain Chemicals, Premanufacture
Notices
AGENCY: Environmental t)rotection
Agency (EPA).
ACTION: Nbtice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture,
or import a new chemical substance to
submita premanufacture notice-(PMN)
to EPA at least 90 days beford
manufacture or import commences.
Section 5(d)(2) requires EPA to publish
in the Federal Register certain •
information about each PMN wthin 5
working days after receipt, This Notice
announces receipt of two PMN's and

provides a summary of each.
DATE: Written comments by December
22, 1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793J,
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency,Rm.
E-447, 401 M St., SW., Washington:,DC
20460, (202-755-8050). .1 - "
FOR FURTHER INFORMATION CONTACT.
Rachel S. Diamond, Chemical Control "
Division (CTS-794) , Office of Pesticides
and Toxic Substances, Environmental
Protection Agency, Rm. E-221, 401 M St.,
SW., Washington, DC 20460 (202-426-
3980).
SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S.C.,
2604)], requires any person who intends
to manufacture or import a hew '
chemical substance td submit a PMN to
EPA at leas t 90 days before manufacture
or import commences. A "new"
chemical substance is any substance
that is not on the Inventory of existing
substances compiled by EPA under
section 8(b) of TSCA. EPA-first
published the Initial Inventor on June 1,

1979. Notices of avilability of the
Inventory were published in the Federal
Register of May 15, 1979 (44 FR 28588-
Initial) and July 29, 1980 (45 FR 50444-
Revised). The requirement to submit a
PMN for new chemical substances
manufactured or imported for
commercial, purposes became effective
on July 1, 1979.

EPA has proposed premanufacture
notification rules and forms in the"

Federal Register issues of January 10,
1979 (44 FR 2242) and October 16, 1979
(44 FR 59764). These regulations,
however, are not yet in effect. Interested
persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15, 1979 (44 FR 28564)
for guidance concening premanufactute
notification requirements prior to ihe
effective date of these rules anf forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in section 5(d)(1) of TSCA. Under

- section 5(d)(2) EPA must publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the ubstan6, as well as a description-
of any test data submitted under section
5(b). Ii addition, EPA has decided to
publish' a desciiption of any test data
submitted with the PMN and EPA will'
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5[d)(2)
notice is subject to section 14
concerning disclosure of confidential
information A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of.
the chemical, EPA encourages the
submitter to provide a generic use
lscription, a nonconfidential
description of the potential.exposures
from use, and a generic name for the
chemical. EPA Will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Fedral Register.

If no generic use description or
generic name is-provided, EPA will
develop one and after providing due
notice to the PMN submitter, will
publish an amended Federal Register
notice. EPA immediately will review,
confidentiality claims for-chemfcal
identity, chemical use(s), the identity of
the submitter, and for health and safety
studies. If EPA determines that portions
of this information are not entitled to
confidential treatment, the-Agency will
publish an amended notice and will
place the information in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA hasg0 days to
review a PMN under section 5(a)(1). The

-section 5(d)(2) Federal Register notice
indicates'the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period fo up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufacture the
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under sedtion,
5(a)l)(A).

Therefore, under the Toxic
Substances Control Act, summaries of
the data taken from the PMN's are
published herein.

Interested persons may, on or before
December 22, 1980, submit to the
Document Control Officer (TS-793,
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Rm.
E-447, 401 M St., SW., Washington, DC
20460, written comments regarding these
notices. Three copies of all comments
shall be submitted,.except that
individuals may submit single copieu of
comments. The comments are to be
identified with the document control
number [OPTS-51172, and the specific
PMN number. Comments received may
be seen in the above office between 8:00
a.m. and 4:00 p.m., Monday through
Friday, excluding legal holidays,,
(Sec. 5. 90 Stat, 2012 (15 U.S.C. 2004))

Dated: November 19, 19806.
Warren R. Muir,
DeputyAssistant Administrator for Toxic
Substances.

PMN 80-291.
The following summary is taken from

data submitted by the manufacturer in
the PMN.

Close of Review Peridd

January 21, 1981.
Manufacturer's Identity.

Claimed confidential business
information. Generic information
provided:

Annual sales-Between $100 million
and $499;999,999.

Manfacturing site-East-north central
U.S. ,

Standard Indhstrial Classification
Code-285.

Specific Chemical Identity.

Polymer of: Expoxy resin, bisphenol
A, paraformaldehyde, dibutylamine, and
diethanolamine.

Use.

Claimed confidential business
information. Generic information
provided:

The submitter states that the
substance will be used in an open use
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that will release less than 50 kilograms
(kg] of the substance to the environment
per year and that the use of the
substance may possibly involve
potential exposure to the skin and eyes.

KioV es Pr yew

-*- Maav-

Fstyeer.. . ..... 3.500 10.000
Second ye . ........ 15,000 3.000
Thid ye -. 30.000 100.000

-eucheic Po Onee" Dd polymer

Sobd onsent _ 63.9 _ --

Specific gra 103 105
Sokjt inae .. 0.5% C, 20' C,
Number average moer

wei t _ 1.400-1.430 _... - -----
Weight average molecular

Weight 7 -2. 00 ....................
Flash p;oe (d ) c p)... - 76" F >20(' F.
Percentt re form iW sh de _.. 07 _ _. .
pKa -. .. . . ... 716 7.72
Ekmertal andy-s(e: ... .. C=7117

H='81
N=Z7

...... . ..... 0 =17.5

Cheniel oxygen dernid
(gOI) . 2200000 -... .

Toxicity of Raw Materials
Epoxy resin-Epon 829. The oral LDI. in

rats is 10.2 g/kg. The dermal LD. in
rabbits is over 10.2 g/kg.

Bisphenol A. The oral LMe in rats is in
the range of 1-2 g/kg. Over exposure to
the dust is irritating to the upper
respiratory passages, and may cause
sneezing.

Dibutylamine. The acute oral LD in
rats is 500 mg/kg. The dermal LD, in
rabbits is 1,010 mg/kg. It causes severe
skin and eye irritation.

Diethanolamine. The acute oral ID.
in rats is 1.82 g/kg. The undiluted liquid
produces severe eye burn.

Paraformaldehyde. The acute oral
LD. in rats is more than 1.6 g/kg. The
dermal LD* in rabbits is 1.4 g/kg. It is
considered to be moderately irritating to
the eye. The Threshold Limit Value
(TLV} is 3 parts per million (ppm}.

Exposure

ActW and exposure route
Maxealum Maxirmm dration Cokxc**abon W)pc

nmer
exposeed Horxsday Oeysqeer Average Pak

Manufacture hVialation, Dem ......... 6 4
Processing: inhelabon, Dermal ......... 4
D~o ks ihalation. Derml .. . 5 a

Environmental Release/Disposal. The
manufacturer states that less than 10 kg
of the PMN substance will be released
into the environment (air) per year
during the manufacturing process; and
that waste disposal (sludge) is by
landfill.

PMN 80-292.
The following summary is taken from

data submitted by the manufacturer in
the PMN.

Close of Review Period. January 21,
1981.

Manufacturer's Identity. Claimed
confidential business information.

Generic information provided:
Annual sales-Between $100 million and $500

million.
Manufacturing site-Mid-Atlantic region U.S.
Standard Industrial Classification Code-284.

Specific Chemical Identity. Claimed
confidential business information.
Generic name provided. Disubstituted
carbopolycyclic derviative.

20 0-1 1-10
20 0-i
2 0-1 1-t0

Use. Claimed confidential business
information. Generic information
provided: The manufacturer states that
the substance will be used in an open
use that will release less than 50
kilograms (kg) to the environment per
year and that the use will involve
Exposure.

Acty and exposre rnfie

Mwvulebg Witiebon Dralt
Proceseing iir on Dernwa 1
Use khalmborn Der al 10
Diposal ktalebn, Dw~nd- 10

exposure to commercial and chemical
industrial employees for varying time
periods with limited potential for skin
and eye contact.

Production Estimates.

K-arw pe y7

ralmum MaanMX

1.000 4,000
2d yw ..... 3.000 7.000
3d yW .. 6.000 l2ooo

Physical/Chemical Properties.
Boiling polnt-70-74' C at 3mm Hg.
Appearance-Colorless liquid.
Solubility-Infinite in fats and oils: very low

in water (< <1%).

Toxicity Data.
Oral L (rat}--Final report in preparation.

(>5 gjkgl.
Dermal LD,. (ratl--Fnal report in

preparation. (>5 glkg).
Skin irritation (guinea pigl--At 106 methanol,

slight, reaction under full occlusion. At 53
in ethanol, no reaction under full occlusion.

Skin irritation (human)--Final report in
preparation. At 5-t in ethanol, no reaction
under semi-occlusion.

Phototoxdcity (in vitro yeast screen]-Not
phototoxic at 1% in methanol, positive
results at 10% In methanol are being
investigated.

Sensitization (guinea pigsl-At 5 in ethanol
under full occlusion (Buehler technique). 0
of 15 pigs reacted.

Sensitization (human-Final report in
preparation. At 5Z in ethanol under
semiocclusion (Draize-Shelanski
technique). 0 of 53 reacted. Therefore, little
chance exists for human sensitization at
the expected 1'% use level.

Murzo dLza~crt Corxnertain (.;nt pprn]

Hoursfl~ cayslyeM A--gae peak

A::dent t ccaioy ... 0-i >130
do .0. -1 >too
do . 0-1 >130

--- . ..---- . . . 0 - 1 > 130

The manufacturer claims that concentrations in excess of 100 ppm would occur
only during an accidential spill situation and that any consumer use of this
material would result in a maximum consumer exposure of about 0.1 mglkgfday.

Environmntal Release/'Disposal The manufactfirer states less than 10 kg of
the PMN substance will be released to the environment per year and that waste
products will be treated by an on-site effluent pre-treatment plant. Treated effluent
discharges into a Regional Sewage Facility. Other wastes are disposed of by
incineration.

BILUNG COoE 6S§-034-M
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[OPTS-51175; TSH FRL 1684-4]

' Cyclohexane, 1,1'-Methylene Bis [4-
Isocyanato-, Reaction Products With
1,3-1sobenzofurandlone, Polymer With
1,6-Hexanediol, Alphahydro-Omega-
Hydroxypolyoxy[1,4-Butanediyl] and
(2-Hydroxyethyl)-l-Propenoate;
Premanufacture Notice
AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 9o days before
manufacture or import commences.
Sectioii 5(d)(2) requires EPA to publish
in the Federal Register certain b

information about each PMN within 5
working days after receipt. This Notice
announces receipt of a PMN and
provides a summary.
DATE: Written comments by December
26, 1980. -

ADDRESS: Written comments to:
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, Rm. E-447, 401 M St., SW.,
Washington, D.C. 20460, (202-755-8050).
FOR FURTHER INFORMATION CONTAC1.
Rachel Diamond, Chemical Control
Division (TS--794), Office' of Pesticides
and Toxic Substances, Environmental
Protection Agency, Rm. E-221, 401 M St.,
SW., Washington, D.C. 20460, (202-426-
3980).
SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S.C.
2604)], requires any person who intends
to manufacture or import a new
chemical substance to submit a PMN to
EPA at least 90 days before manufacture
or import commences. A "new"
chemical substance is-any substance
that is not on the Inventory of 6xisting
substances compiled by EPA under
section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notices of availability of the -
Inventory were published in the Federal
Register of May 15, 1979 (44 FR 28558-
Initial) and July 29, 1980 (45 FR 50544-
Revised).,The requirement to submit a
PMN for new chemical substances
manufactured or imported for
commercial purposes became effective
on July 1, 1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44 FR 2242) and October 16, 1979
(44 FR 59764). These regulations,
however, are not yet in effect. Interested

persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15, 1979 (44 FR 28564)
for guidance concerning premanufacture
notification requirements prior to the .
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in section 5(d)(1) of TSCA. Under
section 5(d)(2).EPA must publish in th6
Federal Register nonconfidential
information on the identify-and use(s) of
the substance, as well as a desciption
of any test data submitted under section
5(b). In addition, EPA has decidedto
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
-notice is subject to section'14
concerning dis6logure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality-for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter toprovide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If n9 generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter, will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
use(s), the identity of the submitter, and
for health and safety studies. If EPA
determires that portions of this
information are not entitled to.
confidential treatment, the Agency will
publish an amended notice and will
place the inforination in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under section 5(a)(1). The
section 5(d)(2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufactute the
substance unless EPA has imposed
restrictions. When the submitter begins

to manufacture the sulstance, h must
report to EPA, and the Agency will add
the substance to the Inventory. After the 
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section
5(a)(1)(A).

Therefore, under the Toxic
Substances Control Act, a summary of
the data taken from the PMN is
published herein.

Interested persons may, on or before
December 26, 1980, submit to the
Document Control Officer (TS-793),
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Rm,
E-447, 401 M St., SW., Washington, D.C,
20460, written comments regarding this
notice. Three copies of all comments
shall be submitted, except that
individuals may submit single copies of
comments. The comments are to be
identified with the document control
number "[OPTS-51175] and the PMN
number. Comments received may be
seen in the above office between 8:00
a.m. and 4:00 p.m., Monday through
Friday, excluding legal holidays.
(Sec. 5, 90 Stat. 2012 (15 U.S.C. 2604))

Dated: November 19,1980
Warren R. Muir,
Deputy Assistant Administratorfor Toxic
Substances.

,PMN8o-301
The following summary is taken from

data submitted by the manufacturer in
the PMN.

Close of Review Period. January 25,
1981.

Manufacturer's Identity. Claimed
confidential business information.
Generic information provided:

Annual sales-Between $100 million
and $499,999,999.

Manufacturing site-Mid-Atlantic U,S.
Standard Industrial Classification •

Code-2891,
"Adhesives and Sealants".
Specific Chemical Identity.

Cyclohexane, 1,1'-methylene bis[4-
isocyanato-, reaction products with 1,3-
isobenzofurandione, polymer with 1,0-
hexanediol, alpha-hydro.omega-
hydroxypolyoxy[1,4-butanediyl] and (2-
hydroxyethyl)-2-propenoate.

Use, Coating.
Production Estimates.

First Year-50,000 lb.
Second year-100,000 lb.
Third year-125,000 lb.

Physical/Chemical Properties.
Composition-Blend of oligomers,

monomers, and photoinitiators.
Appearance-Clear to slightly hazy

liquids.
Solids content-100%.
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Viscosity at 23'C (LVT Brookfield
Viscometer No. 4 Spindle)--5,000±500
cps.

Flash point (setaflash}->200* F.
Weight/gallon-9.22 lb (±0.15} (1.10 kgl

I).
Toxicity Data. The manufacturer

claims that there are no known toxicity
data on the substance.

Exposwre. During manufacture: 1-2
workers per shift, 2 shifts/batch, 10-25
batches/year.

During use. The manufacturer states
that: The entire application and curing
operation is ventilated; six workers may
be exposed five days a week; potential
dermal exposure could occur during
transfer of the product containing the
new substance from the shipping
containers into the dispensing
equipment and during cleanup
operations.

Environmental Release/Disposal. The
submitter states that no waste or
byprodtct is normally generated during
manufacture and that scrap material
and cleanup solvents are disposed in
accordance with Resource Conservation
and Recovery Act (RCRA) standards.

During use, the manufacturer states
that environmental release would be
negligible due to the low vapor pressure
of the material; that waste generated
during cleanup operations is disposed in
compliance with local, state, and federal
regulations.

[FR Dom 5070 Filed 11-25-f 8:45 am)
BIIJNG CODE 656"4-M

[OPP-180529; PH-FRC 1684-8]

Idaho; Crisis Exemption for Tetraethyl
Pyrophosphate

AGENCY Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA gives notice that on
September 8, 1980, the Idaho
Department of Agriculture (hereafter
referred to as "Idaho") availed itself of a
crisis exemption for the use of TEPP
(tetraethyl pyrophosphate) on a
maximum of 500 acres of hops in
Canyon County, Idaho. for the control of
the Bertha armyworm.
DATE: The crisis period ended on
September 30. 1980.
FOR FURTHER INFORMATION CONTACT:.
Jack E. Housenger. Registration Division
(TS-767), Office of Pesticide Programs,
Environmental Protection Agency, Rm.
E-107. 401 M St., SW., Washington, D.C.
20460, (202-426-0223).
SUPPLEMENTARY INFORMATION:
According to Idaho, the Bertha
armyworm is periodically a pest

problem on several Idaho crops, but
populations are cyclical in nature and
outbreaks are not easily predicted.
Idaho recently reported that a late
season outbreak of Bertha armyworms
reached a destructive peak in a number
of Idaho hop yards, preventing the
harvest of a mature crop. There is no
registered pesticide or other means for
control of this pest available prior to
harvesting of the hop crop. Insecticides
which are registered for late season
application to hops include parathion,
diazinon, malathion, and dibrom. Pre-
harvest restrictions do not allow the
application of parathion or diazinon
prodcts within 15 days and 14 days of
harvest, respectively, and thus
prevented the application of these
materials in the short time before
harvest. Malathion and dibrom products
require pre-harvest intervals of 7-10
days and 4 days, respectively, but are
not effective in controlling the Bertha
armyworm, Idaho reported. Malathion
has little effect on Bertha armyworms on
hops with control rated at 10 percent or
less, while dibrom has been shown to
give only 10-20 percent control at best,
according to Idaho. TEPP, which
contains the active ingredient (a.i.)
tetraethyl pyrophosphate, can provide
effective late season insect control
within 3 days of harvest of the hop crop,
Idaho stated. According to Idaho, losses
in income to affected hop growers, if the
Bertha armyworm is not controlled, are
estimated at nearly $2 million.

In order to prevent adverser
environmental effects, the application of
TEPP was subject to the following
limitations:

1. A single application at the rate of 2
pounds a.i. per acre was to be made,
resulting in the use of a maximum of
1,000 pounds a.i.

2. Applications were to be made only
by State-licensed commercial aerial
applicators.

3. No applications were to be made
within 3 days of harvest.

4. All applicable directions,
restrictions, and precautions on the
EPA-registered label were to be
followed.

Idaho was to monitor the aerial
application of TEPP under this crisis
exemption and was to inform EPA
immediately of any adverse effects from
this use.
[Sec. 18 as dmended 92 Stat, 819, (7 U S C.
136))

Dated: November 20. 1980.
Edwin L. Johnson.
Deputy Assistant AdministratarforPesticde
Programs.
[FR De. So- MZ Fild 11-2-80; am]
SeLLNG COOE SGIo-32-M

[OPP-18527; PH-FRL 1684-6]

New Mexico and Texas; Issuance of
Specific Exemptions for
Monocrotophos on Field Corn

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted specific
exemptions to the New Mexico and
Texas Departments of Agriculture
(hereafter referred to as "New Mexico,"
"Texas," or the "Applicants") for the use
of monocrotophos on a maximum of
106,000 acres of field corn in New
Mexico and 500,000 acres of field corn in
Texas to control Banks grass mites. The
specific exemptions are issued under the
Federal Insecticide, Fungicide, and
Rodenticide Ant.
DATES: New Mexdco's specific
exemption expires on October 31,1980;
Texas' specific exemption expires on
November 30.1980.
FOR FURTHER INFORMATION CONTACT:.
Jack E. Housenger, Registration Division
(TS-767). Office of Pesticide Programs,
Environmental Protection Agency, Rm.
E-107, 401 M St. SW., Washington, D.C.
20480, (202-4265-0223).
SUPPLEMENTARY INFORMATION. The
Banks grass mite is a serious pest
infesting field corn in New Mexico and
Texas. It can cause severe desiccation
of corn plants which can result in plant
death before seed ear maturation. If the
ears develop, the mites can cause
desiccation of the corn kernels to the
point that the crop cannot be harvested
as a grain crop. The Banks grass mite
populations increase rapidly under hot,
dry weather conditions. According to
the Applicants, the pest is very difficult
to control. They claim that three
registered pesticides, parathion,
carbophenothion, and disulfoton,
initially gave control of the mites but
that resistance to these pesticides has
developed. Four other pesticides,
oxydemeton-methyl, dimethoate,
phorate, and propargite, have also been
reported by the Applicants to be
ineffective. New Mexico anticipates
losses of 10 to 30 bushels per acre,
amounting to up to $78 per acre, without
the use of Azodrin. Texas anticipates
corn production would be reduced by
1,000 to 3,000 pounds per acre without
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the use of Azodrin, amounting to a loss
of from $65 to $150 per acre.

The 'Applicants proposed to use the
product Azodrin 5 Water Miscible
Insecticide, which contains the active
ingredient (a.i.] monocrotophos,
manufactured by Shell Chemical Co.
New Mexico expected to use-a
maxinuim of 318,000 pounds a.i. to treat
106,000 acres. Texas planned to use
600,000 pounds a.i. to treat 500,000 acres.

EPA has determined that residue
levels of monocrotophos should not,
exceed 0.05 part per million (ppm) in or
on corn grain. This level has been
judged adequate to protect the public
health. EPA has imposed appropriate -
restrictions to prevent possible adverse
effects on the environlment.

After reviewing the applications and
other available information, EPA has'
determined that th6 criteria for-
exemptions have been met. Accordingly,
the Applicants have been granted
specific exemptions to use the pesticide
noted above until October 31, 1980, in'
New Mexico and until November'36,
1980, in Texas, in the maimer and to the
extent set forth in the applications. The
specific exemptions are also subject to
the following conditions:

1. The product Azodrin, EPAReg. No.
201-157, may be applied.

2. Azodrin may be applied at axate of
0.6 to 1.0 pound ai. per acre.

3. A maximum of three applications of
Azodrin may be made with a: preharvest.
interval of,45 days. ,

4. A maximum of 106,000 acres of field
corn may be treated in New Mexico; a
maximum of 500,000 acres of field Corn
may be treated in Texas.

5. Applications will be made using a
minimum of 3 gallons of water per acre
with aerial equipment or a minimum of
10 gallons of water with'ground
equipment.

6. Applications will be made by or
under the direct supervision of State-'
certified applicators.

7. Azodrin may be applied only to
corn being grown for seed or grain.

8. Azodrin may not be used on corn
grown for silage. '

9. Animals may not be grazed in
treated fields within 60 days of the last
application.

10. Azodrin is toxic to aquatic
organisms. It may not be applied
directly to any body of water. It may not
be applied where runoff is likely to
occur. It may not be applied when
weather conditions favor drift from
treated areas. Care must be taken to
prevent contamination of water by the
cleaning of equipment or disposal of
wastes.

11. Azodrin is highly toxic to bees
exposed to direct treatment or residues

on crops or weeds. It may not be applied.
or allowed to drift to weeds in bloom on
which economically significant numbers
of bees are actively foraging.,Protective
information may be obtained from each
State's Cooperative Agricultural
Extension Service.

12,Azodrin is highly toxic to avian
and mammaliam species. Application
may result in reduction of populations of
these species.

13. The Applicants milst contact the
Office of Endangered Species (Federal)
and State Fish and Game Agency
personnel, prior to, application, in order
to determine if an endangered or
threatened species-is located in or
adjacent to treated areas.

"14. All applicable directions,
restrictions, and precautions on the
EPA-registered label must be adhered
to. "

15. Residue levels of Azodrin are not
,expected to exceed 0.05 ppm in corn
grain. Corn grain with residuesnot
exceeding this level may enter interstate
commerce. The Food and Drug
Administration, U,S. Department'of
Health and Human Services, has been
notified of these actions.

16. Any adverse effects resulting from.
the use of Azodrin in connection with
these specific exemptions must be
immediately reported to the EPA.

17. A final-report on the action taken
under its specific exemption and the
benefits derived must be submitted to
the EPA by February 18, 1981, by each of
the Applicants.
(Sec. 18 as amended 92 Stat. 819; (7 U.S.C•
136))t.89(7USC

Dated: November 20,1980.
Edwin L. Johnson,
Deputy Assistant AdministratorforPesticde
Programs.
[FR Doc. 80--37010 Filed 11-26-80. 8:4 am]

BILLING CODE 6560-32-M

[OPP-180504; PH-FRC 1684-5]

Oklahoma; Crisis Exemption for
Monocrotophos on Seed or Grain Corn
AGENCY: Environmental Protection

'Agency (EPA).
ACTION: Notice.

SUMMARY: EPA gives notice that the
Oklahoma Department of Agriculture
(hereafter referrdd to as "Oklahoma")
availed itself of a crisis exemption for
the use of Azodrin 5 (monocrotophos) to

,control Banks grass mite on
approximately 40,000 acres of seed or
grain corn in Okahome.
DATE: The crisis exemption was initiated
on July 22, 1980. The emergency ended
on September 30, 1980.

FOR FURTHER INFORMATION CONTACT:

Jack E. Hougenger, Registration Division
(TS-767), Office of Pesticide Programs,
Environmental Protection Agency, Rm,
E-107 401 M St., SW., Washington, D.C.
'20460, (202-426-0223).
SUPPLEMENTARY INFORMATION: On July
22, 1980, Oklahoma notified EPA that It
had initiated a crisis exemption for use
of Azodrin 5, which contains the active
ingredient (a.i.) monocrotophos, for
control of Banks grass mite in the
counties of Cimarronj Ellis, Harper,
Texas, and Woodward, Oklahoma.
According to Oklahoma, populations of
Banks grass mites had proliferated
rapidly, favored by extremely hot, dry
weather, and the registered pesticides
were not adequate to keep the
infestations down to acceptable levels.
Oklahoma reported that ethion, Thimet,
Di-Syston, Meta-Systox, and
dimethoate, all registered for this use,
have been erratic in performance and
did not prevent damaging populations
from developing after treatment. Losses
caused by the Banks grass mite could
reach as much as $150 per acre,
Oklahoma stated. Oklahoma stated that
the sudden and explosive outbreak of
Banks grass mite required immediate
measures.

State-licensed and certified
applicators made the applications on
approximately 40,000 acres of seed or
grain corn. A naximum of three
applications were to be made at a rate
of from 0.6 to 1.0 pound of the active
ingredient in a minimum of three gallons
of water by air or ten gallons of water
by ground equipment per acre.
Okldhoma State Department of
Agriculture and Oklahoma State
University Extension personnel were to
monitor for proper appllcations and
adverse effects. A 45-day pre-harvest
interval was imposed. Treated fields
were not to be harvested for ensilage
and were-not to be grazed by livestock
for 60 days following.application,
Oklahoma anticipated that residues of
monocrotophos in or on the treated
grain should not exceen 0.05 part per
million. EPA has determined that this"
residue level is adequate to protect the
public health.

(Sec. 18 as amemded 92 Stat. 819: (7 U.S.C,
136))

Dated: November 20, 1980.
Edwin L. Johnson,
Deputy Assistant AdministratorforPesticide
Programs.
IFR Doec. 80-37009 Filed 11-2"68, 8:45 am]

BILLING CODE 6560-32-M
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[ER-FRL-1686-7]

Availability of Environmental Impact
Statements

AGENCY: Office of Environmental
Review (A-104) U.S. Environmental
Protection Agency.
PURPOSE: This notice lists the
Environmental Impact Statements (EISS)
which have been officially filed with the
EPA and distributed to Federal agencies
and interested groups, organizations and
individuals for review pursuant to the
Council on Environmental Qualitj's
Regulations (40 CFR Part 1506.9).
PERIOD COVERED: This notice includes
EIS's filed during the week of November
17, 1980 to November 21, 1980.
REVIEW PERIODS: The 45-day review
period for draft EIS's listed in this notice
is calculated from November 28,1980
and will end on January 12,1981. The 30-
day review period for final EIS's as
calculated from November 28,1980 will
end on December 29, 1980.
EIS AVAILABILTY: To obtain a copy of an
EIS listed in this notice you should
contact the Federal agency which
prepared the EIS. This notice will give a
contact person for each Federal agency
which has filed an EIS during the period
covered by the notice. If a Federal
agency does not have the EIS available
upon request you may contact the Office
of Environmental Review, EPA, for
further information.
BACK COPIES OF EIS'S: Copies of EIS's
previously filed with EPA or CEQ which
are no longer available from the
originating agency are available with
charge from the following source:
Information Resources Press, 1700 North
Moore Street, Arlington, Virginia 22209
(703) 558-8270.
SUMMARY: This notice sets forth a list of
EIS's filed with EPA during the week of
November 17, 1980 to November 21,
1980. The Federal agency filing the EIS,
the name, address, and telephone
number of the Federal agency contact
for copies of the EIS, the filing status of
the EIS, the actual date the EIS was filed
with EPA, the title of the EIS, the state(s)
and county(ies) of the proposed action
and a brief summary of the proposed
Federal action and the Federal agency
EIS number, if available, is listed in this
notice. Commenting entities on draft
EIS's are listed for final EIS's. All
additional information relating to EIS's
such as the time extensions or
reductions of prescribed review periods,
withdrawals, retractions, corrections or
supplemental reports is also noticed
under the appropriate agency.
FOR FURTHER INFORMATION CONTACT:
Kathi L. Wilson, Office of Environmental

Review, Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 2040, (202) 245-3 .

Dated: November 25.1980.
William N. Hedeman, Jr.,
Director, Office ofEnvironmentalReview IA-
104).
DEPARTMENT OF AGRICULTURE

Contact: Mr. Barry Flamm, Director. Office
of Environmental Quality. Office of the
Secretary, U.S. Department of Agriculture.
Room 412-A Admin. Building. Washington.
D.C. 20250, (202) 447-3965.

SOIL CONSERVATION SERVICE

Draft
TONKAWA CREEK WATERSHED FLOOD

PROTECTION: Caddo County, Oklahoma,
November 18: Proposed is a flood protection
plan for the Tonkawa Creek Watershed in
Caddo County, Oklahoma. The plan would
involve modification of 13 miles of channel.
Several measures have been previously
installed as part of the overall plan, The
alternatives consider (1) Construction of one
additional floodwater retarding structure. (2)
acquisition of flood plain. (3) zoning and
flood insurance, and (4) no project. (EIS
Order No. 800672-)

EXTENSION The review period for the
above EIS has been extended until January
19. 19M. (800872.
U.S. ARMY CORPS OF ENGINEERS

Contact: Mr. Richard Makinen. Office of
the Chief of Engineers. Attr DAEN-CWR-P.
Office of the Chief of Engineers, U.S. Army
Corps of Engineers, 20 Massachusetts
Avenue, Washington, D.C. 20314.(202) 272-
0121.

Draft
1984 OLYMPIC GAMES. CONSTRUCTION

AND REFURBISHMENT: Los Angeles
County. California, November 21 Proposed is
the refurbishment of existing facilities and
the construction of new facilities within the
City and County of Los Angeles, California,
for utilization during the 1984 Olympic games.
The new facilities would consist of a
swimming stadium, velodrome and rowing
course. Refurbishment and e'xpansion w.ould
take place at the Los Angeles Memorial
Coliseum and Sports Arena. Exposition Park,
Jackie Robinson Stadium and the Whitter
Narrows International Trap and Skeet Range.
The cooperating agency is the State of
California. (Los Angeles DistrldI tElS Order
No. 800884 )

TYLER BEACH MAINTEN*ANCE
DREDGING, JAMES RIVER: Isle of Wight
County, Virginia, November 17: Proposed is
maintenance dredging of TSler Beach Nshich
is located tin the West Shore of the lames
River in Isle of Wight County. Virginia The
preferred altemative in% olves h drauhrallv
pumping dredged material into a natur l
trough which is 31 feet deep, Other
alternatives consider: (II No ativn, and 121
placing dredged material in a prei tously used
upland marsh, (Norfolk District) (EIS Order
No. 80870).

Final
MAAAEA LIGHT-DRAFt HARBOR.

ISLAND OF MAUI: Maui County. Hawaii,
November 21: Proposed are navigation
improvements for Maalaea Light-Draft Vessel
Harbor in the County of Maui, island of Maui,
Hawaii. Plan 1 inclides: (1) a 620-foot long
extension to the existing south breakwater,
(2) addition of a 400-foot long revetted mole
on the seaward side of the existing south
breakwater. (3) a 610-foot long entrance
channel, (4) a 12-foot deep turning basin, (5) a
50-foot wide. 720-foot long interior revetted
mole, and (6) a 8-foot deep berthing area.
Plan 2 and 3 are similar to plan I with slight
modification, the cooperating agencies are
the Fish and Wildlife Service and the
National Marine Fisheries Service. (Honolulu
District.) Comments made by: EPA. DOT,
DOC, DOI. AHP, state agencies, groups CEIS
Order No. 800687).

CEDAR RIVER RECREATIONAL
HARBOR, J. W. WELLS SP- Menominee
County. Michigan, November 18: Proposed
are navigational improvements for the Cedar
River Recreational Harbor within the J. W.
Wells State Park, Menominee County.
Michigan. The project would consist of: (1
Construction of a new east pier, (2)
rehabilitation of the old west pier. (3)
dredging of an entrance and inner channel
with turning basin. (4] removal of the
remnants of the old east pier, and (5] beach
nourishment of the shoreline zone adjacent to
the lakeward side of the proposed east pier.
{Detroit District.) (Comments made by: DOL
EPA. DOC. HEW. DO. FERC, state agencies
(EIS Order No. 800675].

Final Supplement
HARRY S TRUMAN DAM,

DOWNSTREAM MEASURES (FS-2: Benton
County, Missouri. November 19:. Proposed are
downstream measures for the Harry S
Truman Dam and Reservior located on the
Osage River in Benton County. MissourL The
plan under consideration includes: (I]
relocation of a water oriented recreational
facility, including removal of middle bridge;
(2) placement of a left bank levee from
recreation facility to U.S. 6-; (3) placement of
a right bank levee including the island, and
(4) acquisition of land behind each levee.
This statement supplements final EIS, No.
730340. filed 2-28-73. The cooperating
agencies are FWS. EPA. SCS and the
Southwestern Pawer Administration. (Kansas
Cify Dis!rict.I Commentsmade by: DOL DOT,
USDA. DOE, state and local agencies, groups,
individuals, and businesses {EIS Order No.
800878).

DEPARTMENT OF COMMERCE
Contact: Dr. Robert T. Miki. Acting Deputy

Assistant Secretary for Regalatory Policy.
Room 7614, Department of Commerce
Washington, D.C. 20230, (202 377-2482.
NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION

Fimal
LOOE KEY NATIONAL MARINE

SANCTUARY: Rejulatory. Florida,
November 21: Proposed are regulations
implementing designation of waters at Looe
Key, Florida as a National Marine Sanctuary.
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The key is a submerged section of the Florida
Reef tract in the Florida Keys and will consist
of 5 square nautical miles of high seas water.
The regulations would allow the possession
and collection of coral and disturbance of
historical and cultural resources, by permit
only. They would prohibit: (1J spearfishing;
(2) use of lobster traps; (3) use of wire fish
traps; (4] anchoring on coral; and (5)
discharge of polluted water, fish parts or
chum. Comments made by: AHP, USAF, COE,
EPA, FERC, HUD, DOI, DOT, state and local
agencies, groups, individuals, and businesses
(EIS Order No. 800885].

DEPARTMENT OF ENERGY
Contact: Dr. Robert Stern, Acting Director,

NEPAAffairs Division, Department of
Energy, Mail Station 4G-084, Forrestal Bldg.,
Washington, D.C. 20585, (202] 252-4600.

EXTENSION: Naval Oil Shale Reserves -

Development Options, published FR
September 19, 1980-review extended from
November 7, 1980 to January 2, 1980. (800693.)

EXTENSION Anvil Points Oil Shale
Facility, Garfield County, CO, published FR
August 29, 1980-review extended from
October 14,1980 to November 24,1980.
(800629.)

ENVIRONMENTAL PROTECTION
AGENCY

Contact: Ms" Norma Hughes, EPA
Headquarters, Office of Water Programs
Operation, Marine Protection Branch, 401 M
Street S.W., Washington, D.C. 20460, (202)
472-2836.

Draft

SAN FRANCISCO CHANNEL DREDGED
MATERIAL DISPOSAL: Pacific Ocean,
California, November 20: Proposed is the
Designation of disposal sites for material
dredged from the San Francisco Channel bar.
The proposed site is known as the'Channel
Bar Site, located 3 NMI from the coast. Other
sites considered are: (1) theinshore site, 0.5
to 3' NMI from the coast; (2) the mid-shelf site,
15 NMI from the coast; and' (3) the shelf-break
site, 15 to 24 NMI from the coast. The
cooperating agency is the Corps of Engineers,
(EIS Order No. 800883.)

Final

NY BIGHT ACID WASTE DISPOSAL SITE
DESIGNATION: New.York, November 18:
Proposed is the designation of the New York
Bight acid waste disposal site foi continuing
use, which is used by 2 industries in the New
Jersey area. The alternatives consider: (1) no
action, (2) use of the existing site, and (3] use
of the 108-mile chemical waste disposal site
and the northern and southern areas near the
Hudson Canyon. Comments made by: DOC.
COE, HEW DOI, STAT, NSF, state agencies,
groups, and businesses (EIS Order No.
800874).

Contact: Mr. Robert Mendoza,
Environmental and Economic Impact Office,
Region I, Environmental Protection Agency,
JFK Federal Building, Boston, MA 02203 (617)
223-4635.

Draft

NANTUCKET WWT AND COLLECTION
FACILITIES: Nantucket County,

Massachusetts, November 21: Proposed is the
upgrading of wastewater treatment and

-collection facilities for the Island of
Nantucket in Nantucket County,
Massachusetts. The preferred alternative
involves upgrading the Nantucket and
Siasconset filter beds for primary
pretreatment and continued rapid infiltration,
and comprehensive groundwater protection
program. Also considered are 5 WWT
alternatives for Nantucket center, 4 WWT
alternatives for Siasconset Village and 6
structural and non -structural proposals for
Madaket Village. (EIS Order No. 800882).

EXTENSION. The review period for the
above EIS has been extended until January
19,1981. (800882].

Contact: Mr. Eugene Wojcik, Region V,.
Environmental Protection Agency, 230 South
Dearborn Street, Chicago, Illinois 60604 (312)
353-2157.

Final

OTTER TAIL LAKE WASTE TREATMENT
SYSTEM, STUDY No. 5: Otter Tail County,
Minnesota, November 21: Proposed is a
wastewater treatment facility plan for the
Otter Tail Lake area of Otter Tail County,
Minnesota. The plan would involve: (1)
replacement of holding tanks, (2) replacement
of all cesspools with new on-site systems, (3)
conversion of holding tanks to receive very
low flows, (4) placement of new septic tank/
soil absorption systems, (5) replacement of all
defective or undersized septic tanks, (6) use
of*dosed mound systems, and (7) use of
cluster systems. Comments made by: DOI,
HEW, state and local agencies, individuals
and businesses. (EIS Order No. 800886).

DEPARTMENT OF HUD
Contact: Mr. Richard H. Broun, Director,

Office of Environmental Quality, Room 7274,
Department of Housing and Urban
Development, 451 7th Street, S.W.,
Washington D.C. 20410 (202) 755-6300.

.Draft

PARKWOOD MEADOWS SUBDIVISION,
MORTGAGE INSURANCE: Tulare County,
California, November 21: Proposed is the
issuance of HUD Home Mortgage Insurance
for the Parkwood Meadows Residential
Subdivision in Tulare County, California. The
development would encompass 110 acres and
consist of 265 single family homes and 334
duplex, triplex and appartment units. the
development would also include an 8 acre
park and a 3 arce shopping center. (HUD-
RO-IX-1980-4D) (EIS Order No. 800881).

,MENOKEN GOLF COURSE SUBDIVISION
MORTGAGE INSURANCE: Montrose
County, Colorado, November 17: Proposed is
the issuance of mortgage insurance for the
Menoken golf course subdivision located in
Montrose County, Colorado. The
development encompasses 562.82 acres and
would contain approximately 1,430 dwelling
units. The units would consist of single,
detached and attached units. Also included in
the subdivision would be a golf course,
commercial area, firehouse site, school site,
and open space. (HUD-R08-EIS-81-ID] (EIS
Order No. 800871).

The following are community
development block grant statements

prepared and circulated directly by
applicants pursuant to section 104(H) of
the 1974 Housing and Community
Development Act. Copies may be
obtained from the Office of the
appropriate local executive, Copies are
not available from HUD.
Final Supplement

GALLERY II OF MARKET STREET EAST,
UDAG, (FS-1): Philadelphia County,
.Pennsylvania, November 7: Proposed Is the
awarding of a UDAG to the City and County
of Philadelphia, Pennsylvania, This statement
addiess6s the following changes to the
project: (1) Approximately 37,500 square foot
of retail area would be added, (2) an office
tower approximately 400,000 square feet
would be added west of llthstreet, and (3)
elimination of the open court at 11th street
and inclusion of the Reading Terminal
Headhouse as the major entrance. This
statement supplements final EIS, No. 791298,
filed 12-7-79. Comments made by: EPA, state
agencies (EIS Order No. 800888).

CORRECTION: The above EIS should have
appeared in the report published in FR on
November 17,1980. The review period began
on November 14. 1980 and will terminate on
December 15, 1980. (80O888).
DEPARTMENT OF INTERIOR

Contact: Mr. Bruce Blanchard, Director,
Environmental Project Review, Room 4250
Interior Bldg., Department of the Interior,
Washington, D.C. 20240 (202) 343-3891.

Office of Surface Mining
Final

UTAH SURFACE COAL MINING AND
RECLAMATION OPERATION, Several
counties in Utah, November 21- This
document is a combined final EIS and
petition evaluation concerning surface coal
mining and reclamation operations In
southern Utah. The purpose of this documqnt
is twofold: (1) To review and evaluate the
allegations made in the petition to designate
certain Federal lands as unsuitable for
mining, and (2) To evaluate alternative
actions that could be implemented by the
Secretary of Interior, (OSM-EIS-4).
Comments made by: USDA, DOE, HHS, DOI,
DLAB, DOT, EAP. State and local agencies,
groups, individuals and businesses. (EIS
order No. 800889.)

WAIVER: The review period for the above
EIS has been reduced and will terminate on
December 15, 1980. (No. 800889).

Bureau of Land Management
Draft

19810CS OIL AND GAS LEASE SALE NO,
59, MID-ATLANTIC, Atlantic Ocean,
November 21: Proposed is OCS oil and gas
lease sale No. 59 offshore of New York, New
Jersey, Delaware, Maryland and Virginia,
The sale involves 253 tracts, totaling 1,440,370
acres in average water depths or 295 to '792
feet. The alternatives consider delay of sale,
cancelling of sale and four deletion options.
The deletion options include: (1) Protection of
fisheries, (2) Protection of siological resources
located in canyons, and (3) Two options
protecting deepwater concerns. (DES-80-73),
(EIS order No. 800880).
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EXTENSION: The review period for the
above EIS has been estended until January
28. 1981. (No. 800880).

BENTON-OWENS VALLEY LIVESTOCK
GRAZING MGMT. PLAN, Inyo and Mono
Counties Calif.. November 19: Proposed is a
grazing management plan for the Benton-
Owens Valley planning units in Inyo and
Mono Counties, California. The preferred
alternative recommends that 18.462 aums be
allocated to livestock and that 3.154 aums be
divided among wild horses, deer and elk. The
alternatives consider. (1) No action, (2)
Stocking by condition class, and (3) Livestock
grazing. The cooperating agency is the State
of California. (DES-80-72). (EIS order No.
800877).

EXTENSION: The review period for the
above EIS has been extended until January
26, 1981. (No. 800877).

Bureau of Indian Affairs

Final Supplement

FOUR CORNERS-AMBROSIA-PAJARITO.
TRANSMISSION. Several counties in New
Mexico. November 18: Proposed is the
grantiig of right-or-way for the construction
of the Four Corners-Ambrosia-Pajarito 500 kV
transmission line extending from San Juan
County. through Mckinley and Valencia
Counties, to Bernalillo County, New Mexico.
The line would connect the Four Corners
Power Plant to the Ambrosia Station and the
proposed Pajorito Station. The length of the
line would be approximately 173 miles. The
alternatives consider, (1) No action. (2) Use
or upgrading of existing lines. (3) Alternate
routes, (4) Construction of a direct current
line, and (5) Undergrounding. This statement
supplements final EIS No. 771000. filed 8-18-
77. (FES-80-48). Comments made by: DOI.
USDA. DOC, HHS, AHP. HUD, DOE, EPA.
State agencies, groups and businesses. (EIS
order No. 800876).

DEPARTMENT OF TRANSPORTATION

Contact: Mr. Martin Convisser, Director.
Office of Environment and Safety. U.S.
Department of Transportation. 400 7th Street.
S.W. Washington, D.C. 20590 (202) 426-4357.

FEDERAL AVIATION ADMINISTRATION

Draft
OLYMPIC REGIONAL AIRPORT

DEVELOPMENT: Jefferson County,
Washington, November 21: Proposed is the
development of the Olymic Regional Airport
in Jefferson County. Washington. This facility
would replace the existing Jefferson County
International Airport. The airport would
encompass 200 acres and consist of a 3,700
foot runway, a taxiway. administration
facilities, vehicle parking, and a transient
aircraft apron. The alternatives consider. (1)
Another site, (2) upgrading of the existing
airport, and (3) no action. The cooperating
agency is the State of Washington. (EIS
Order No. 800879).

EXTENSION. The review period for the
above EIS has been extended until January
20. 1981. (800879).

FEDERAL HIGHWAY ADMINISTRATION

Draft

U.S. 2oICORVALLIS-NEWPORT HWY.,
RECONSTRUCTION: Benton and Lincoln

Counties, Oregon. November 18: Proposed is
the reconstruction of U.S. 20/Corvallis-
Newport Highway from the Coast Range
Summit to Dudlee Hill in Benton and Lincoln
Counties. Oregon. The reconstruction would
extend for 5.4 miles consisting of two 12 foot
travel lanes and 8 foot shoulders. The
alternatives consider. (1) No build., and (2)
three basic build alternatives each of which
has a design option in Ellmaker State Park,
The cooperating agency is the State of
Oregon. (FHWA-OR-EIS-80-06-D) (EIS
Order No. 800873).
IFR Doe. 80-,MG4 RW 11-25 O 45 ml
a1lwNG CODE 6N0-7-M

[OPTS-51173; (TSH-FRL 1644-2)]

Certain Chemical; Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY. Section 5(a)(1) of the Toxic
Substances Control Act (TSCA} requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Section 5(d)(2) requires EPA to publish
in the Federal Register certain
information about each PMN within 5
working days after receipt. This Notice
announces receipt of two PMN's and
provides a summary of each.
DATE: Written comments by December
26, 1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency. Rm.
E-447, 401 M St. SW., Washington, D.C.
20460, (202-755-8050).
FOR FURTHER INFORMATION CONTACT.
Carolyn Brown, Chemical Control
Division (TS-794), Office of Pesticides
and Toxic Substances, Environmental
Protection Agency. Rm. E-221,401 M St.
SW., Washington, D.C. 20460, (202-426--
3980).
SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S C.
2604)]. requires any person who intends
to manufacture or import a new
chemical substance to submit a PMN to
EPA at least 90 days before manufacture
or import commences. A "new"
chemical substance is any substance
that is not on the Inventory of existing
substances compiled by EPA under
section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notices of availability of the
Inventory were published in the Federal
Register of May 15, 1979 (44 FR 28558-

Initial) and July 29,1980 (45 FR 50444-
Revised]. The requirement to submit a
PMN for new chemical substances
manufactured or imported for
commercial purposes became effective
on July 1. 1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44 FR 2242) and October 16,1979
(44 FR 59764). These regulations,,
however, are not yet in effect Interested
persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15.1979 (44 FR 28564)
for guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in section 5(d)(1) of TSCA. Under
section 5(d](2) EPA must publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(d). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d](2]
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If no generic use description or
generic name Is provided, EPA will
develop one and after providing due
notice to the PMN submitter, will
publish an amended Federal Register
notice. EPA immediately will review
confidentiality claims for chemical
identity, chemical use(s), the identity of
the submitter, and for health and safety
studies. If EPA determines that portions
of this information are not entitled to
confidential treatment, the Agency will
publish an amended rotice and will
place the information in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt. EPA has 90 days to
review a PMN under section 5(a)(1). The
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section 5(d)(2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an,
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register

Once the review period ends, the
submitter may manufacture tie- -
substance unless EPA has imposed
restrictions. When the sUbmitter begin.
to manfacture the substance, he must
report to EPA,.and the Agency will add
the substance to the In ,entory; After-h
substance is added to the Inventory, ar
company may manufacture it without
providing EPA notice uhder section
5(a)(1)(A). I I

Therefore, under the Toxic
Substances Control Act,'summaries of
the data taken fro the PMN's are
published herein;

Interested persons may, on or before
December 26, 1980 submit to the
Document Control'Officer (TS-793),'
Manageinent Support Division, Offide c
Pesticides andToxic Substances,
Environmenhta'l Protectidn Agency, Rm.,
E-447, 401 M St., SW, Washington, DC
20460, written comments regarding thes
notices. Three copies of all comments
shall be submitted, except that'
individuals may submit single copies 6J
comments. The comments are to be
idetified with the'document control
number "[OPTS-51173]"' and the specif
PMN number. Comments received may
be seen in the above office between 8:0
a.m. and 4.00 p.m., Monday through
Friday, excluding legal holidays.
(Sec. 5, 90 Stat. 2012 (15 U.S.C. 2604))

Dated: November 19,1980.
Warren R. Muir,
DeputyAssistantAdministratorfor Toxic
Substances.

PMN 80-293
The following summary is taken fronr

data submitted by the manufacturer in
the PMN.,

Close of Review Period. January 25,
1981.

Manufacturer's Identity. Dow Comin
Corp., P.O. Box 1767, Midland, MI 4864(

Specific Chemical Identity. Claimed
confidential business information.
Generic named provided: Dimethyl
alkylmethyl silicone glycol copolymer.

Use.:Claimed confidential busiess
information. Generic information
provided: Surfactant.

Production Estimates. Claimed
confidential business information.

Physical/Chemical Properties
pH-6-7
Viscosity-100,000-200,000 cps

Solubility in water-Insoluble
Solubility in hydrocarbons-Soluble
Refractive index-1.4397
Residual SiH-< l0ppm
Colo -Hazya green
Specific gravity-0:91
Non-volatiles-:-> 95%

Toxicity Data

Acute oral toxicity, LD5o (rat)-
>5,ooomg/kg

Dermal toxicity, LDo (rabbit)->2,000
mg/kg

L - Eye irritation (rabbit--Non-irritant
e Skin irritation (rabbit)].-Slight irritant

Ames Salmonella Assay-Non-
mutagenic 

-
Fish 96-hour LC, -- >100 ppm
Daplfinia 48-hour LCo-->100 ppm
Exposure. The manufacturer states

that: (1) Minimum exposure to workeis
is expected during the manufacture of
this chemical; (2) appropriate local . "
exhaust ventilation will be used at the
drum bff site to control exposure; (3) a
maximum of twb persons could be

- exposed-to this chemical during the
drumming-off process; (4) the maximum
duration of exposure could be 8 hours/

* day, 42 days/year at a maximum of 1-10
e part(s) per-million (ppm). - I

EnvironmentalRelease. Dow Corning
Corp. states that -there will be
essentially no environmental release of
the material to air, land or water.

PMN80-294
1c The followingsummary is taken from

0 data submitted by the manufacturer in
the PMN.

Close or Review Period. January 25,
1981.

Manufacturer's Identity. Dow Coming
Corp., P.O. Box 1767, Midland, MI 48640.

Specific Chemical Identity. Claimed
confidential business information.
Generic name provided: Siloxane,
alkoxylated aminoalkyl.

Use. Claimed confidential business
i information., Generic information
provided: Coupling agent.

Production Estimates. Claimed
confidential business information.

g Physical/Chemical Properties

pH-10-12
Viscosity-100-400 cps
Refractive index-1.460-1.470
Specific gravity-0.95-1.00
Odor-Pungent

Toxicity Data
Acute oral toxicity, LD5o (rat)-> 5,000

mg/kg
Eye irritation (rabbit)- Severe irritant
Acute dermal toxicity, LDso (rabbit)-

> 2,000 mg/kg
Primary skin irritation (rabbit)-

Moderately irritating (occluded)

Ames Salmonella Assay-Non-
mutagenic

Fish 96-hour, LC5,-4.2 ppm
Daphnia 48-hour, LC-47 ppm
Exposure. The manufacturer states

that: (1) A maximum of two individuals
could be exposed to the substance
during the drumming-off process; (2)
inhalation exposure should be
insignificant due to the low vapor
pressure of the material; and (3) exhaust
ventilation wil be used, if needed, to
control methanol exposure during
operation where the process is open to
the atmosphere (drum-off, filter-change),

Environmental Release/Disposal
Dow Coming Corp. states that there will
be essentially no environmental releaso
of the substance to the air, land, or
water during the manufacturing procesq
and that the byproduct, methanol, will
be recovered and recycled.
[FR Doc. 80-37008 Filed 11-2-.80 8.45 am]

BILLING CODE 6560-31-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Schedule for Awarding Senior
Executive SerVice Bonuses
AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: Notice is hereby given of the
schedule for awarding Senior Executive
Service Bonuses.
DATE:November 28, 1980.
FOR FURTHER INFORMATION CONTACT.
Russell Salter, Director, Employee and
Labor Relations Division, FEMA, 17251
Street NW., Attn: Office of Personnel,
Washington, D.C. 20472, (703) 235-2454.
SCHEDULE: The Federal Emergency
Management Agency intends to award
Senior Executive Service bonuses for
the'performance appraisal period of July
1, 1979 through June 30,1980. Payments
are scheduled to be made by December
19, 1980.

Dated. November 21,1980.
William L. Harding,
Acting General Counsel.
[FR 15oc. 80-37043 Filed 11-20-0: 8:45 am]

BILLING CODE 6718-O1-M

FEDERAL MARITIME COMMISSION

Agreement . Filed
Notice is hereby given that the

following agreement has been filed with
the Commission for review and
approval, if required, pursuant to section
15 of the Shipping Act, 1910, as amended
(39 Stat. 733, 75 Stat. 763, 40 U.S.C. 814).
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Interested parties may inspect and
obtain a copy of the agreement at the
Washington office of the Federal
Maritime Commission, 1100 L Street
N.W., Room 10423; or may inspect the
agreement at the Field Offices located at
New York, N.Y., New Orleans,
Louisiana, San Francisco, California,
and Old San Juan, Puerto Rico.
Comments on such agreements,
including requests for hearing, may be
submitted to the Secretary, Federal
Maritime Commission, Washington, D.C.
20573, on or before December 8, 1980.
Any person desiring a hearing on the
proposed agreement shall provide a
clear and concise statement of the
matters upon which they desire to
adduce evidence. An allegation of
discrimination or unfairness shall be
accompanied by a statement describing
the discrimination or unfairness with
particularity. If a violation of the Act or
detriment to the commerce of the United
States is alleged, the statement shall set
forth with particularity the acts and
circumstances said to constitute such
violation or detriment to commerce.

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter) and
the statement should indicate that this
has been done.

Agreement No. 10041-7.
Filing Party: Hopewell H. Darneille. III.

Esquire. Sullivan & Beauregard, 1800 M Street
N.W., Washington. D.C. 20036.

Summary- Agreement No. 10041-7 is a
proposal by the parties to the U.S. Atlantic/
Peru Pooling Agreement to extend the
expiration date of the basic agreement for 90
days. through March 31.1981. Additionally, a
provision which permits the parties, in every
pool year except the final pool year (1980). to
consider pool earnings from the final yearly
sailing as earnings for the next succeeding
year. is being amended by allowing such
action in the final pool year.

Dated: November 21, 1980.
By Order of the Federal Maritime

Commission.
Francis C. Hurney,
Secretary.
[FR Doc 80--3M6 Filed 11-Zs-0e 8 45am]

BILUNG COOE 6730-01-M

Agreements Filed

The Federal Maritime Commission
hereby gives notice that the following
agreements have been filed with the
Commissin for approval pursuant to
section 15 of the Shipping Act. 1916. as
amended (39 Stat. 733. 75 Stat. 763.46
U.S.C. 814).

Interested parties may inspect and
obtain a copy of each of the agreements
and the justifications offered therefor at
the Washington Office of the Federal

Maritime Commission, 1100 L Street,
N.W., Room 10218; or may inspect the
agreements at the Field Offices located
at New York, N.Y.; New Orleans,
Lousiana; San Francisco, California:
Chicago, Illinois; and San Juan. Puerto
Rico. Interested parties may submit
comments on each agreement. including
requests for hearing, to the Secretary,
Federal Maritime Commission,
Washington, D.C. 20573, on or before
December 18, 190. Comments should
include facts and arguments concerning
the approval, modification, or
disapproval of the proposed agreement.
Comments shall discuss with
particularity allegations that the
agreement is. unjustly discriminatory or
unfair as between carriers, shippers,
exporters, importers, or ports, or
between exporters from the United
States and their foreign competitors, or
operates to the detriment of the
commerce of the United States, or is
contrary to the public interest, or is in
violation of the Act.

A copy of any comments should also
be forwarded to the party filing the
agreements and the statement should
indicate that this has been done.

Agreement No.: 5850-38.
Filing Parties: Howard A. Levy. Patrica E,

Byme. Attorneys for Agreement No. 5850. 17
Battery Place. Suite 7.7 New York, New York
10004,

Summary: Agreement No. 5850-38 would
amend the basic agreement of the North
Atlantic Westbound Freight Association to
provide for the deposit of a financial
guarantee by the member lines as security
against their mutual obligations under the
Agreement.

Agreement No., 10126-2.
Filing Party: Mr. Kenneth N. 'Iice. Chester.

Blackburn & Roder, Inc.. Post Office Box 56-
3037, AMF, Miami. Florida 33159.

Summary: Agreement No. 10126-2 would
amend the basic agreement of the Florida/
Curacao. Aruba and Bonaire Rate Agreement
by (1) adding the name of Concorde Overseas
Corporation d/b/a Concorde Line as a new
participant. (2) correction of pre% ious
typographical errors and (31 correction of
signature page providing for the participation
of the new carrier.

Matson Navigation Company and
Wholly-Owned Subsidiaries Matson
Services Company and Matson
Agencies, Inc.

Notice of Change of -ncerporatem of
Parties Under Approved A n
Subject to Section 15. Splup ,; .lct, 191b

The Federal Maritime Commission
has been notified by counsel of Matson
Navigation Company thai, fIr Hawaii
State income tax purposes. Matson
Navigation Company and its wholly-
owned subsidiaries. Matson Terminals,
Inc., Matson Services Company and

Matson Agencies, Inc., will change their
state of incorporation from California to
Hawaii, effective close of business
December 22,1980. The reincorporation
as Hawaii corporations will be
accomplished by statutory merger of the
California corporations into newly
formed Hawaii corporations with the
same names, except that "Inc." will
appear in all the corporate names.
Matson Navigation Company, Inc., will
continue to do business using the names
of Matson Navigation Company and
Matson Agencies. The following is a list
of the agreements involved:

80170
80711
80865
80073
81030-.A

Transshipment Agreements

ai03-B
81030-C
81030-D
81030-E
81030-F

Container Lease Agreements

10020
10322

Computer Services Agreement
102106

Agency Agreements
Icti3 10375
T-2S%4 10395
10-358

Terminal Lease Agreements
T-1933 T-3761
T-21 T-3806
T-23 T-3813PT-35"13-A

Container Services Agreements
T-2&19 T-3184
T-2650 T-3372
T-2702 T-3502
T---'7ZQ T-3611
T-2737 T-3737
T-2772 T-9035
T-2-74 T-9053-A
T-28&1 - T-3916

Equipment Interchange Agreement
T-ZII)

Equipment Lease Agreements
T-2740 T-2831-A
T-2743-A T-2851-B
T-2740-B T-3370

Preferential Berthing Assignment
Agreements

T-3303 T-3363-A

Container Terminal Management Agreement
T- 3 -VFA T-3:41-A

Purchasing Agent Agreements

T-3.590
T-1342
T-3Y3

Labor Loan Agreements

T-2=10

Domestic Commerce Agreements

Equipment Lease Agreement
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Transshipment Agreement
10372

Dated: November 21,1980.
By Order of the Federal Maritime

Commission.
Francis C. Hurney,
Secretary.
[FR Doec. 80-36988 filed 11-26--80; 8s.5 am]

BILLING CODE 6730-01-M ,

[Agreement No. T-3931]

Availability of Finding of No Significant
Impact

Upon completion of an environmental
assessment, the Federal Maritime
Commission's Office of Environmental
Analysis (OEA) has determined that the
Commission's decision on the agreement
will not constitute a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act of 1969, 42 U.S.C. § 4321 et
seq. and that preparation of an
environmental impact statement is not
required. For a description of this
agreement, please refer to 45 FR- 74995
(November 13, 1980).

The Finding of No Significant Impact
(FONSI) will become final within 20
days unless a petition for review-is filed
pursuant to 46 CFR 547.6(b).

The FONSI and related environmental
assessment are available for inspection
on request from the Office of the
Secretary, Room 11101, Federal
Mariti'me Commission, Washington, D.C.
20573, telephone (202) 523-5725.
Francis C. Hurney,
Secretary.
[FR Doc. 80-36987 Filed 11-26-80 8:45 am]

BILLING CODE 6730-01-M

[Independent Ocean Freight Forwarder
Licepise No. 274-R]

Eller & Company, Inc.; Order of
Revocation

On August 14, 1980, Eller & Company,
Inc., 701 S.E. 24th Street, Ft. Lauderdale,
FL 33316, requested the Commission t6
revoke its Independent Ocean Freight
Forwarder License No. 274-R.

Therefore, by virtue of authority
vested in my by the Federal Maritime
Commission as set forth in Manual of
Orders, Commission Order No. 201.1
(Revised), section 5.01(c), dated
August 8, 1977;

It is ordered, that Independent Ocean
Freight Forwarder License No. 274-R
issued to Eller & Company, Inc., be and
is hereby revoked effective September 1,
1979, without prejudice to reapplication
for a license in the future.

It is further ordered, that Independent
Ocean Freight Forwarder License No.
274-R issued to Eller & Company, Inc.,
be returned td the Commission for
canc6llation.

It is further ordered, that a copy of
this Order be publishea in the Federal
Register and served upon Eller &
Company, Inc.
Daniel J. Connors,
Director, Bureau of Certification and
Licensing.
[FR D6c. 80-36989 Fled 11-26-80 8:45 am]

BILLING CODE 6730-Oi-M

Manual of Orders; Organization and
Functions of the Federal Maritime
Commission

Commission Order 1 (Revised) was.
amended by Amendment No. 14 on July
21, 1980, to delegate authority to the
Secretary, Federal Maritime
Commission to prescribe a time limit of
less than 20 days for responding to the
notice of filing of agreements subject to
environmental analysis. The text of that
amendment follows:

"Section 8. Specific Authorities Delegated
to the Secretary. ,

8.05 Authority to prescribe a time limit
less than the 20 days provided in 46 CFR Part
547 for filing comments on (a) notices of
intent to prepare an environmental
assessment (547.5), (b) notices of finding of
no significant impact (547.6)."

Richard J. Daschbach,'
Chairan.
[FR Doec. 80-36985 Filed 11-26-80 :45 am]

BILLING CODE 6730-01-M

Security for the Protection of the
Public; Financial Responsibility To
Meet Liability Incurred for Death or
Injury to Passengers or Other Persons
on Voyages; Issuance of Certificate'
[Casualty] " I I -_

Notice is hereby given that the
following have been issued a Certificate
of Financial Responsibility to Meet
Liability Incurred for Death or Injury to
Passengers or Other Persons on Voyages
pursuant to the provisions of Section 2,
Pub. L. 89-777 (80 Stat. 1356, 1357] and
Federal Maritime Commission General
Order 20, as amended (46 CFR 540):
Bahama Cruise Line, Inc. and Marpan Two,

Inc. c/o Common Brothers USA, Ltd., 61
Broadway, New York, New York 10006.
Dated: November 24,1980.

Francis C. Hurey,
Secretary.
(FR Doec. 80-36991 Filed 11-26-80: 8:45 am]

BILLING CODE 6730-01-M

79160
79160

Security for the Protection of the
Public; Indemnification of Passengers
for Nonperformance of

-Transportation; Issuance of Certificate
(Performance) *

Notice is hereby given that the
following have been issued a Certificate
of Financial Responsibility for
Indemnification of Passengers for
Nonperformance of Transportation
pursuant to the provisions of Section 3,
Pub. L. 89-777 (80 Stat. 1357, 1358) and
Federal Maritime Commission General
Order 20,*as amended (46 CFR Part 540):.
Bahama Cruise Line, Inc. and Common

Brothers USA, Ltd., c/o Common Brother "
USA, Ltd., 61 Broadway, New York, New
York 10006.
Dated: November 24,1980.

Francis C. Hurney,
Secretary.
[FR Doec. 80-3690 Filed 11-2S -0. 8:45amI
BILLING CODE 6730-01-M

GENERAL SERVICES
ADMINISTRATION

Automated Data and
Telecommunications Service
Computer Programming Language
Compiler Validation; Meeting
November 19,1980.
AGENCY: Automated Data and
Telecommunications Service, General
Services Administration.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting hosted by the
Federal Compiler Testing Center to
allow agencies and vendors to
participate in a discussion regarding
Computer Programming Lpnguage
Compiler Validation,
DATE: December 17, 1980, 9:30 a.m, to
3:30 p.m.
ADDRESS: General Services
Administration, 18th & F Streets NW.,
Room 3210, Washington, DC 20405.
FOR FURTHER INFORMATION CONTACT.
George N. Baird, Director, Federal
Compiler Testing Center, Automated
Data and Telecommunications Service,
General Services Administration, 5203
Leesburg Pike, Suite 1100, Falls Church,
VA 22041, (703) 756-153.
SUPPLEMENTARY INFORMATION: This
meeting is being held to provide a forum
for information interchange between the
Federal Compiler Testing Center
(FCTC), the agencies, and industry, The
FCTC will present the future plans
regarding Compiler Validation, new
languages for which validation systems
are being produced, and the future plans'
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of the FCTC. Included in the future plans
will be the development of test and
acceptance criteria/techniques for
software, both developed inhouse and
contracted out, and the use of software
tools in the software development
process.

There will be a period of open
discussion that will provide members of
the audience a chance to share their
experiences in the validation process
and suggest any changes they would like
to see regarding the validation process.

Those planning to attend should
notify the FCTC of their intention to do
so and of the number of attendees that
will represent them.
Francis A. McDonough.
Acting Commissioner, Automated Data and
Telecommunications Service.
November 19,1980.
IFR Dox 80-332 Filed 11--8 8-45 amj

BILING CODE 6820-25-

Automated Data and
Telecommunications Service Annual
Schedules for Validating COBOL and
FORTRAN Compilers
November 19. 1980.
AGENCY: Automated Data and
Telecommunications Service, General
Services Administration.
ACTION: Notice of intent.

SUMMARY: The Federal Property
Management Regulations (see 41 CFR
101-36.1305-1) require that all COBOL
Compilers brought into the Federal
Government inventory and those used to
develop computer programs for the
Government when providing
programming services must be validated
on an annual basis. This includes
COBOL Compilers used in providing
services under the Teleprocessing
Services Program (TSP) Schedule. The
Federal Compiler Testing Center fFCTC)
maintains the annual schedule for the
validation of COBOL Compilers. The
FCTC is in the process of updating that
schedule for 1981 and is also
establishing an annual schedule for
FORTRAN Compilers in anticipatiop of
the adoption of FORTRAN 1X3.9-1978,
American National Standard
Programming Language FORTRAN) as a
Federal Programming Language
Standard.
FOR FURTHER INFORMATION CONTACT.
George N. Baird, Director, Federal
Compiler Testing Center, Automated
Data and Telecommunications Service,
General Services Administration, 5203
Leesburg Pike, Suite 1100, Falls Church,
VA 22041, (703) 756-6153.
SUPPLEMENTARY INFORMATION: The
Federal Compiler Testing Center is

establishing the annual validation
schedule for COBOL Compilers for
CY81. FPMR 101-36.1305-1 "FIPS PUB
21-1. Federal Standard COBOL"
requires that all COBOL Compilers that
are to be offered to the Federal
Government be validated on an annual
basis. COBOL Compilers that have not
been validated must have been
submitted to the FCTC for validation in
order to be eligible to be offered to the
Federal Government.

A COBOL compiler that is on the
FCTC annual validation schedule meets
the requirement of having been"submitted for validation" as required
by FPMR 101-36.1305-1 for the level of
Federal Standard COBOL at which
validation has been requested. A
request that a COBOL compiler be
included in the annual schedule for 1981
should be forwarded to the FCTC at the
address shown above. A COBOL
compiler which is on the annual
schedule, has been validated, and
appears on the FCTC Certified Compiler
list can be offered to the Government at
up to and including the level of Federal
Standard COBOL at whIch the compiler
was validated. A request to change the
1981 level of validation for a compiler on
the annual schedule which was
validated in 1980 must also be
forwarded to the FCTC in order to meet
the requirement of having been
submitted for validation at a higher level
of validation.

The COBOL compilers which are
currently on the FCTC 1980 schedule
will automatically be included in the
1981 schedule. Vendors who have a
COBOL compiler on the schedule will be
contacted directly in the next few weeks
to find out if they want to remove any of
their compilers from the sp hediile or to
change the annual validation date for
any of their compilers.

The FCTC currently validtes
FORTRAN 78 compilers at the subset
level of the language. Currnt plans call
for providing for the,. aliition of the
full FORTRAN 78 language by July of
1981. The annual FORTRAN% alidatin
schedulh, unlike the COBOL validatFn
schedule, which runs from anaary I to
December 311 will run from July I to
June 31 of the following yeor An annual
schedule for the validation of FORTRAN
Compilers is lieing est libNbed.
(Validations performed prinr to July !981
will be at the subset leel of FORTRAN
78.) A request for a FORTRAN compiler
to be included in the 1981 annual
validation schedule for FORTRAN
should be forwarded to the FCTC.

If there is more than one compiler that
will be validated at the same location, it
would be to the requestors' advantage,
as well as the FCTC, to have them all

validated during the same site visit by
an FCTC staff member. Requests for
additions to or modifications of the
annual schedule should reach the FCTC
by December 15,1980. Requests to have
a compiler placed on the annual
schedule received after December 15,
1980, will be honored to the best of our
ability. However, those compilers
already scheduled will be given higher
priority.

Requests for one-time validations will
be accepted but with no guarantee as to
the actual date the compiler will be
validated. A request for a one-time
validation does not fulfill the
requirement of a compiler having been
"submitted for validation" since a firm
validation date cannot be established.

Please contact the FCTC for
additional information and validation
request forms.
Francis A. McDonough,
Atk4n C,'mmsz.,ner AutomatedData and
Tek'e',rnrmrni.12at'2. Service.
November 19 190.

INWG COOE 6820-25-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

[Docket No. 801-04301

Ovutime, Inc.; Panel Recommendation
on Petition for Reblassification
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is publishing for
public comment the recommendation of
the Obstetrics-Gynecology Device
Section of the Obstetrics-Gynecologn.
and Radioligic Devices Panel (the Panell
that the cervn al mucus viscometer,
Ovutime Tackiness Rheometer, be
reclassified from class III (premarket
approvalj into class I fgeneral controls).
"This recommendation was made after
rev iew of a reclassification petition filed
by Ovutime. Ic,, Newton, MA 02153.
After reviewing the Panel
recommendation and any public
tmments received, the agency will
approve or deny the reclassification
petition by order in the form of a letter
to the petitioner. The agency's decision
on this reclassification petition will be
announced in the Federal Register
DATE: Comments by December 29.1980.
ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk's office) HFA-3051,
Food and Drug Administration. Rm.

79161



7 Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

4-62, 5600 Fishers Lane, Rockville, MD
20857.
FOR FURTHER INFORMATION CONTACT.
Lillian Yin, Bureau ofMedical Devices
(HFK-470), Food and Drug
Administration, 8757 Georgia Ave.,
Silver Spring, MD 20910, 301-427-7555.
SUPPLEMENTARY INFORMATION: On
October 27, 1978, Ovutime, Inc., Newton,
MA 02158, submitted to FDA a
premarket notification-under section
510(k) of the Federal Food, Drug, and,
Cosmetic Act (the act) (21 U.S.C. 360[k)),
stating that it intended to market a -

device the manufacture calls "Ovutime
Tackiness Rheometer." After reviewing
the information in the premarket
notification, FDA deterinined that the
device is neither substantially
equivalent to any device that was in
commercial distribution before May 28,
1976, nor is the device substantially
equivalent to a device that has been
placed in commercial distribution since
that date, and sUbsequently reclassified.
Accordingly, the device is automatically
classified info class III under section
513( )(1) of the act (21 U.S.C. 36Qc(f)(1))..

Under section 515(a)(2) 6f the act (21
U.SC. 360e(a(2)J, before a device that is
in class III because of section 513(f)(1) of
the act can be marketed, it must either
be reclassified under section 513(f)(2) or
have an approval of an application for
premarket approval under section 515 of
the act (21 U.S.C. 360e), unless there is
in effect for the device an
investigational devicb exemption under
section 520(g) of the act (21 U.S.C.
360j(g)).

On February 1, 1980, Ovutime, Inc.,
submitted to FDA a reclassification
petition for the device under section,
513(f)(2) of the act, vhich requires FDA
to refer a reclassification petition to the
appropriate classification panel and to
receive a recommendation on whether
to approve or deny the petition. On June
2, 1980, the Obstetrics-Gynecology
Device Section of the Obstetrics-
Gynecology and Radiologic Devices
Panel reviewed the petition and
recommended that the device' be
reclassified into class 1.
. To determine the proper classification
of the device, the Panel considered the
criteria specified in section 513(a)(1) of
the act. For the purpose of classification,
the Panel assigned to this generic type
device the name "cervical mucus
viscometer" and described this type of
device as a general medical device that
is used by physicians to measure the
relative viscoelasticity of cervical
mucus. Relative viscoelasticity
measurement may be used as a
physiologic indication in the '
determination of ovulation time, as well

as an indication of-the penetrability of
cervical mucus to motile sperm. This
measurement is an adjunct in the
evaluation of female patients
experiencing difficulty in becoming
pregnant..

Summay of the Reasons for the
Recommendation

The Panel gave the following reasons
in support of its recommendation on
reclassification:.

1. The device is not of substantial
importance in preventing impairment of
human health and does not present a
potential for unreasonable risk of illness
or injury.

2. The device is not an implant and is
neither life-sustaining nor life-
supporting.

3. General controls are sufficieht to
provide reasonable assurance of the
safety and effectiveness of the device.

Summary of Data on Which the
Recommendation is Based

The Panel based its recommendation
on the performance characteristics of
the device. Product labeling includes
detailed intruction for use. Several
clinical studies were conducted to
ddmonstrate various aspects of
effectiveness. These studies, as well as
published literature describing the
current understanding of the physiology
of cervical mucus, serve as the dafa
base for the Panel recommendation.

1. The -rheological properties of the
cervical mucus show marked variation
during the normal menstrual cycle. In
the early proliferative and late luteal
phase there is a low rate of secretion of
a highly viscous mucus. This is in
contrast with the copious secetion of a
thin, clear, less viscous mucus at mid-
cycle. These changes relate to the
dominant ovarian hormone at the time
(Ref. 1). The ability of sperm to traverse
the cervix and fertilize the ovum is
dependent upon the receptibility of the
cervical mucus (Ref. 2). A thin watery
cervical mucus is more receptive to
sperm transport than a thick viscous.
mucus. Hence a viscoelasticity
measurement may be useful to clinicians
who evaluate patients with fertility
difficulties.

2. Clinical data obtained from clinical
studies conducted by Ovutime, Inc. were
presented to demonstrate that the
device can measure cervical mucus
viscoelasticity on a relative scale and
that the viscoelasticity adequately
correlates with ovulation as well as
sperm penetration into the cervical
mucus. When the Ovutime Tackiness
Rheometer was used as an adjunct in
the treatment of chronic infertility, good
results were obtained.

Risks to Health

The Panel did not identify any risks to
health associated with the use of the
Ovutime Tackiness Rheometer

Additional Findings

This device may be used only In the
treatment of fertility dysfunction. The
labeling of the device shall Include a
disclaimer of its use for contraceptive
purposes. Further, the labeling of the
device shall include a statdment to
caution the user concerning the
concomitant use of hormone therapy.

References
1. Elstein, Max, and Dennis V. Parke, ads.,

Mucus in Health and Disease, Plenum Press,
New York, 1977.

2. Blasco, Louis, and Edward E. Wallach,
"When Cervical Factors Cause Infertility,"
Contemporary OB/GYN, 15:125-130, 1060.

Interested persons may, on or before
December 29, 1980, submit to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-305),
Food and Drug Administration, Rm,
4-62, 5600 Fishers Lane, Rockville, MD
20857, written comments on this
recommendation. Four copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
name of the device and the docket
number found in brackets in the heading
of this document. Received comments
may be seen in the office above between
9 a.m. and 4 p.m., Monday through
Friday.

Dated: November 20, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80-36948 Filed 11-20-80.8:45 vnlI
BILLING CODE 4110-03-M

Public Advisory Committees; Request
for Nominations for Voting Members
AGENCY: Food and Drug Administration,
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) requests
nominations for voting members to
serve on the Anti-Infective Drugs
Advisory Committee in the Bureau of
Drugs. A notice of establishment of this
committee appears elsewhere in this
issue of the Federal Register.
DATE: Nominations should be received
by January 27,1981.
ADDRESS: All nominations for
membership except for consumer
positions must be sent to: Mary Bruch,
Bureau of Drugs (HFD-140), Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857.
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Nominations for consumer positions
must be sent to: Naomi Kulakow. Office
of Consumer Affairs (I-IFE-40), Food and
Drug Administration. 5600 Fishers Lane,
Rockville, MD 20857.
SUPPLEMENTARY INFORMATION: FDA
requests nominations for voting
members on the Anti-Infective Drugs
Advisory Committee. The function of the
committee is to review and e. aluate
available data concerning the safety fnd
effectiveness of marketed and
investigationa! prescription drug
products for use in the treatnofnt of
infectious diseases and make
appropriate recommendation fu the
Commissioner of Food and Drig_. The
Committee will have a total (A I I
members.

Criteria for Members Other Than
Consumer Member

Persons nominated for membership.
except for consumer positions, shall
have adequately diversified experiene
appropriate to the work of the
committee in such fields as medicine'
infectious diseases. microbiology.
pediatrics, statistics, and related
specialties. The specialized training and
experience nece9sary to qualify the
nominee as an expert suitable for
appointment is subject to review, but
may include experience in medical
practice, teaching. and/or research
relevant to the field of activity of the
committee. The term of office is 4 years.
except that initial appointments will be
staggered to provide for an orderly
rotation of membership.

Criteria for Consumer Member
FDA will place one full voting member

on the committee to represent the
consumer position. Consumer members
are recommended by a consortium of
nine consumer organizations which has
the responsibility of screening.
interviewing, and recommending
consumer representatives for all of
FDA's technical advisory committees.
Candidates will be reviewed and rated
according to the following criteria, as
demonstrated by experience or
credentials:
-established link to consumer/

community-based organizations
-ability to communicate, orally or in

writing
-ability to make decisions
-leadership capacity analytical skills
-interpersonal skills
-ability to follow through and to be

accountable to a consumer
constituency or organization

-technical experience or
understanding, as required by the
individual committee

As these criteria suggest, FDA seeks
candidates % ho are aware of the
consumer impact of committee issue,
and who also possess eniTqh terbnit il
backgrnund to understind hcommittee*-- WOTI Tl ,'. .l v*.

for v\,inplh. undtrs.indfn .,f wrq-,, 1
desig n .d, hty t ,4,A% "' .4 h '
dist *.i-, the twn-,ttv, .,_ i l .. .i ,d *

safert nrld tl. ,oy lh, , T , ,
wnd"T r';ilvw hl, ItTl no,

Nomination Procedure
liot l't ,c l! ,J ,, I ITWII t",'

r tmi, ni rt' qu hn- i' ,
niviiiLd p an till , . I " n(rut'
Norninaituns shall staft thu e 1, e
nominee is a% adrP f 'fit' It,, ii ; ,

willing to sell e at a m'n-_ z ti tf, ,
,adt lsr committfe, sni. n d , i, t1
have nui conflict of recnco l h-it would
pre lade omittee m ii _shp4
Potential ta ndidtos -. sll t,, ,ikk' d fG
FDA !o provide d-i _,iratoi
rCnot rning suLh m.t,,rs . , £,nanita tl
holding.. Lonultm a s,, i-i research
grants or contracts in urdk r t-o permit
evaluation of possible soUw is of
conflict of interest,

FDA has a special inter(,st in assuring
that % omen, minority groujps, and the
physically handicapped aic adequatvl
represented on advisory committees and
therefore extends particular
encouragement to nominations for
appropriately qualified female, minor,ty,
and physically handicapped candidates.

This notice is issued under the Federal
Advisory Committee Act IPub. L. 92-463,
86 Stat. 770--776 f5 t S.C App, 1_11 and 21
CFR Part 14, relating to ad% isory
committees.

Dated Nnember , 1913o).
William F. Randolph,

Artl, 4 f' t. C-wt ' r F,)r
ReguaTlor Affdfatr
IFR D,,, k --,45 ,', j I..G- L _7

DILUNG CODE 4110-03-id

Public Advisory Committees; Request
for Nominations for Voting Members
AGENCY: Food and Drug Administration.
ACTION: Notice,

SUMMARY: The Food and Drug
Administration iFDAJ requests
nominations for voting members to
serve on the Ophthalmic Drugs Advisory
Committee in the Bureau of Drugs. A
notice of establishment of this
committee appears elsewhere in this
issue of the Federal Register.
DATE: Nominations should be received
by January 27,1981,

ADDRESS: All nominations for
membership except for consumer
positions must be sent to: Mary Bruch.
Bureau of Drugs (HFD-140}. Food and
Drug Administration, 5600 Fishers Lan.
Rorkville, MD 20857,

Nominations for consumer positi'- ;

must be sent to Naomi Kulako-. Oftic-
,4 Constumer A".Jr; fHFE--49, Foc5 --"J

Ltcu Ad-ministr-, dn. 5600 Fishers Lirn;%
s,,rikville, MD 2vu7;7
SUPPLEMENTARY I?,FORMATION. 1._i_

tll . ;.?, _~ ,it fur otin.:;

, vs ti; en t-, OphthAmic Da:,-
AVP .f,_sor C1n IF t r c- 0he funCt, i,1f th
,:,nmTmteeI1 , -ii Vu and 6"alut
,'.lable data cncerning the sAfat .a
0:eftctveness Lf marketed and
,nt t'stigational pre&;ription dr-
u,.olucts for u>.' in the treatment of
to Uiir diseasos arid make appropriate
, t.,jmmcnditwrri to the Commissioner
tif Fwjd and DioX; Thu Committee V;1I
have a total of 1 members.

Criteria for Members Other Than
Consumer Member

Persons nominated for membership,
e\cept for consumer positions, shall
ha,. e adequate[3k diversified exp.rience
appropriate to the work of the
committee in such fields as medicine,
statistics, and related specialties. The
specialized training and experience
necessary to qualify the nominee as an
expert suitable for appointment is
subject to review, but may include
experience in medical practice, teaching,
and/or research relevant to the field of
activity of the committee. The term of
office is 4 years, except that initial
appointments will be staggered to
provide for an orderly rotation of
membership.

Criteria for Consumer Member

FDA wvill place one full voting member
on the committee to represent the
consumer position. Consumer members
are recommended by a consortium of
rne consumer organizations which has
the rmsponsibility of screening,
interviewing, and recommending
consumer representatives for all of
FDA's technical advisory committees.
Candidates will be reviewed and rated
according to the following criteria, as
demonstrated by experience or
credentials:
-established link to consumer/

community-based organizations
-ability to communicate, orally or in

writing
-ability to make decisions
-leadership capacity
-analytical skills
-interpersonal skills
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-ability to follow through and to be
accountable to a consumer
constituency or organization

-technical experience or
understanding, as required by the
individual committee
As these criteria suggest, FDA seeks

candidates who are aware of the
consumer impact of committee issues,
and who also possess enough technical
background to understand the
committee's work. This would involve,
for example, understanding of research
design; ability to analyze data; ability to
discuss the benefits versus risks, and thE
safety and efficacy of the products.
under review. The term of office for
consumer representatives on Bureau of
Drugs advisory committees is 2 years.

Nomination Procedure
Any interested person may nominate

one or more qualified persons for
membership on the advisory- committee.
Nominations shall state that the
nominee is aware of the nomination, is
willing to serve as a member of the
advisory committee, and appears to
have no conflict of interest that woud
preclude committee membership.
Potential candidates will be asked by
FDA to provide detailed information
concerning such matters as financial
holdings, consultancies, and research
grants or contracts in order to permit
evaluation of possible sources of
conflict of interest.

FDA has a special interest in assuring
that women, minority groups, and the
physically handicapped are adequately
represented on advisory committees and
therefore extends particular
encouragement to nominations for
appropriately qualified female, minority,
and physically handicapped candidates.

This notice is issued under the-Federal
Advisory Committee Act (Pub. L. 92-463,
86 StatF'770.776 (5 U.S.C. App., I)) and 21
CFR Part 14, relating to advisory
committees.
.Dated: November 20, 1980.

William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80-36946 Filed 11-26-8M. 8:45 am

BILLING CODE 4110-03-M

'Public Advisory Committees; Request
for'Nominations for Voting Members
AcENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration'(FDA) requests
nominations for voting members to
serve on the Dermatologic Drugs
Advisory Committee in the Bureau of

Drugs. A notice of establishment of this
committee appears elsewhere in this
issue of the Federal Register..,
DATE: Nominations should be received
by January 27, 1981.
ADDRESS: All nominations for
membership except for consumer
positions must be sent to: Mary Bruch,
Bureau of Drugs (HFD-140), Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857.

Nominations for consumer positions
must be sent to: Naomi Kulakow, Office
of Consumer Affairs (HFE-40), Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857.
SUPPLEMENTARY'INFORMATION: FDA
requests nominations for voting
members on the Dermatologic Drugs
Advisory Committee. The function of the
committee is to review and evaluate
available data concerning the safety and
effectiveness of marketed and
investigational prescription drug
products for use in the treatment of
dermatologic diseases-and make
appropriate recommendations to the
Commissioner of Food and Drugs. The
Committee will have a total of 11
members.

Criteria for Members Other Than
Consumer Member

Persons nominated for membership,
except for consumer positions, shall
have adequately diversified experience
appropriate to the work of the
committee in such fields as medicine,
dermatology, statistics, and related
specialties. The specialized training and
experience necessary to qualify the
nominee as an expert suitable for
appointment is subject to review, but
may include experience in medical

- practice, teaching, and/or research
relevant to the field of activity of the
committee. The term of office is 4 years,
except that initial appointments will be
staggered to provide for an orderly
rotation of membership.

Criteria for Consumer Member
FDA will place one full voting member

on the committee to represent the
consumer position. Consumer members
are recommended by a consortium of
nine consumer organizations which has
the responsibility of screening,
interviewing, and recommending
consumer representatives for all of
FDA's technical advisory committees.

* Candidates will be reviewed-and rated
according to the following criteria, as
demonstrated by experience or
-credentials:
-established link to consumer/

community-based organizations

-ability to communicate, orally or In
writing

-ability to make decisions
-leadership capacity
-analytical skills
-interpersonal skills
-ability to follow through and to be

accountable to a consumer
constituency or organization

-technical experience or
understanding, as required by the
individual committee.
As these criteria suggest, FDA seeks

candidates who are aware of the
consumer impact of committee issues,
and who also possess enough technical
background to understand the
committee's work. This would involve,
for example, understanding of research
design; ability to analyze data ability to
discuss the benefits versus risks, and the
safety and efficacy of the products
under review. The term of office for
consumer representatives on Bureau of
Drugs advisory committees is 2 years.

Nomination Procedure
Any interested person may nominate

one or more qualified persons for
membership on the advisory conimitteo,
Nominations shall state that the
nominee is aware of the nomination, Is
willing to serve as a member of the
advisory committee, and appears to
have no conflict of interest that would
preclude committee membership,
Potential candidates will be asked by
FDA to provide detailed information
concerning such matters as financial
holdings., consultancies, and research
grants or contracts in order to permit
evaluation of possible sources of
conflict of interest.

FDA has a special interest in assuring'
that women, minority groups, and the
physically handicapppd are adequately
represented on advisory committees and
therefore extends particular
encouragement to nominations for
appropriately qualified female, minority,
and physically handicapped
candidates.This notice is issued under
the Federal Advisory C6mmittee Act
(Pub. L 92-463, 86 Stat. 770-776 (5 U.S.C.
App. I) and 21 CFR Part 14, relating to
advisory committees.

Dated: November 20, 1980.
William F. Randolph.
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80-36949 Filed 11-26-8M. 8:45 amI

BILLING CODE 4110-03-M

Board of Tea Experts; Reeharterlng
AGENCY: Food and Drug Administration,.
ACTION: Under the Federal Advisory
Committee Act of October 6, 1972 (Pub.
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L. 92-463, 86 Stat. 770-776 (5 U.S.C. App.
I), the Food and Drug Administration
announces the rechartering of the Board
of Tea Experts by the Commissioner of
Food and Drugs for an additional period
of 2 years beyond January 3, 1981. The
charter for this Committee will expire
January 3, 1983.

FOR FURTHER INFORMATION CONTACT:.
Richard L. Schmidt, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
2765.

Dated: November 20. 1980.
William F. Randolph,
Acting Associate Commissioner for
RegulatorA ffairs.
(FR Doc. W-36-91 Filed 11-25- 8 45 .MI

BILLING CODE 4110-03-M

Consumer Participation; Open Meeting
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMAR'Y: The Food and Drug
Administration (FDA) announces a
forthcoming consumer exchange meeting
to be chaired by George J. Gerstenberg,
District Director, New York District
Office, Brooklyn, NY.
DATE: The meeting will be held at 10
a.m., Tuesday, December 9, 1980.
ADDRESS: The meeting will be held at 26
Federal Plaza, Rm. 305A. New York
City, NY.
FOR FURTHER INFORMATION CONTACT.
Alicia Martinez, Consumer Affairs
Officer, Food and Drug Administration,
850 Third Ave., Brooklyn, NY 11232, 212-
965-5043.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to encourage
dialogue between consumers and FDA
officials, to identify and set priorities for
current and future health concerns, to
enhance relationships between local
consumers and FDA's New York District
Office, and to contribute to the agency's
policymaking decisions on vital issues.

Dated- November 20, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
IFR Doc. 80-36788 Filed 11-26- 8-45 am]
BILLING COOE 4110-03-M

Consumer Participation; Open Meeting
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) announces a
forthcoming consumer exchange meeting
to be chaired by Alan L. Hoeting,

District Director, Detroit District Office,
Detroit, MI.
DATE: The meeting will be held at 9:30
a.m., Tuesday, December 9,1980.
ADDRESS: The meeting will be held at
the George Potter Larrick Bldg.,
Conference Rm., 1560 E. Jefferson,
Detroit. MI 48207.
FOR FURTHER INFORMATION CONTACT:
Diane M. Place. Consumer Affairs
Officer. Food and Drug Administration
1560 E. Jefferson, Detroit, M1 48207. 313-
226-6260.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to encourag,'
dialogue between consumirr and FDA
officials, to identify and set priorilio ?! r
current and future health concerns. to
enhance relationships bet; ven lc-irA
consumers and FDA's Detroit Distrct
Office, and to contribute to the agency' s
policymaking derisiomns on itld s,:s

Ddted Nomlitr Lo, 19&v
William F. Randolph,
A¢ t111g, IS"",¢ W! , ,7, :rv, "f

BILLING CODE 4110-03M

[DOCKET NO. SON-04291

Pembroke Elevator and Seed Co.,
Applications for Animal Feeds Bearing
or Containing New Animal Drugs;
Opportunity for Hearing
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: This is a notice of
opportunity for hearing on the preposal
by the Director of the Bureau of
Veterinary Medicine to withdraw
approval of all applications for animal
feeds bearing of containing new ammil
drugs IForm FDA-1800) which
applications are held by the Pembroke
Elevator and Seed Co, Bo- 89,
Pembroke, KY 4226b. Withdrawal of the
applications is proposed because neL
information shows that the firm's
methods and controls used for
manufacturing and processing such
feeds are not adequate to assure and
preserve the identity, strength, quality,
and purity of the new animal drugs
thereitrtor were they made adequate
within a reasonable time after receipt of
written notice specifying the
deficiencies.
DATE: A written appearance requesting
a hearing giving reasons why the
applications should not be withdrawn is
required by December 29,1980.
ADDRESS: Written requests to the
attention of the Dockets Management
Branch (formerly the Hearing Clerk's

office) (HFA-3051, Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane. Rockville, MD 20837.
FOR FURTHER INFORMATION CONTACT:
Frank G. Pugliese, Bureau of Veterinary
Medicine (HFV-%-234), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3460.
SUPPLEMENTARY INFORMATION: The
Pembroke Elevator and Seed Co. is a
commercial feed mill which
manufactures custom medicated feeds.
The firm holds three approved
medicated feed applications (Form
FDA-18001 for the manufacture of
medicated feeds bearing or containing
new animal dr-ags as required by section
312(m) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 360bfmj} as
follows:

1. F 103-061 for animal feeds
c:,ntaining carbidox and pyrantel
tartrate; approved January 22,1976.

2 F 103-062 far animal feeds
(,n aining carbadox\ approved January
23, 1976,

3. r 104-882 for animal feeds
rontaining virg;inamycin; approved May
26, 1976.

For a feed manafacturer to obtain
approval from the Food and Drug
Administration (FDA) to manufacture
medicated feeds containing new animal
drugs, it must submit a medicated feed
application for each such medicated
feed. To obtain approval the applicant
agrees when he or she signs the
application (Form FDA-1800} to comply
with current good manufacturing
practice regulations (CGMPR's) as set
forth in Part 225 (21 CFR Part 225) for the
purpose of assuring that the medicated
feed meets the requirement of the act as
to safety, quality, and purity.

Although the applicant agrees to
comply with CGMPR's, he or she- not
required to submit documentation to
demonstrate that the manufacturer is or
will be in compliance. FDA does not
obtain evidence of any deficiencies until
the agency conducts a subsequent
inspection or receives information from
another source.

The firm was inspected September 20,
1977 by the State of Kentucky. The
inspection revealed significant
deviations from CGMPR, including, but
not limited to, the following:

1. Inaccurate and untested scales
were used to weigh drugs (21 CFR
125.30(b](3) and (4)).

2. Daily drug inventory was not
maintained for each drug used (21 CFR
225.42(b) (6).

3. No assays of medicated feeds were
performed (21 CFR 225.58(b)].

By letter dated November 28,1977,
FDA informed the firm that any pending

79165



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

or future medicated feed applications
would not be considered for approval
because of the CGMPR deviations
reported by the State of Kentucky.

On June 27-30 and July 6, 1978, FDA
conducted an inspection of the firm. A
copy of the investigator's findings issued
to the firm at the conclusion of the
inspection (FD-483) ificluded the
following:

1. Scales had not beenjested for
accuracy at least once a year (21 CFR
225.30(b)(4)).

2. Packaged and bulk drugs were not
handled or stored in a mannef such that
their identity, strength, quality, and
purity were maintained (21 CFR
225.42(b)(2), (3) and (4)).

3. Receipt records were not
maintained for each lot of drug.received
(21 CFR 225.42(b)(5)).

4. Drug inventory records were not
maintained daily and.did not include
manufacturer's lot number, nor the
batch of medicated feed in which each
drug was used (21 CFR 225.42(b)(6)).

5. Drug inventory discrepancies were
not investigated, nor was corrective
action taken (21 CFR 225.42(b)(7)).

6. Production records did not always
include the quantity and name of drug
components used, mixing instructions,

• or batch size (21 CFR 225.102(b)(2) and
(3)).

'On the basis of these insp'ectional
findings, FDA notified the firm by letter
dated March 8, 1979, that these
conditions and practices are serious
violations of the Federal Food, Drug,
and Cosmetic Act and CGMPR:
consequently,.FDA intended to issue an
order withdrawing approval of the firm's
medicated feed applications "as provided
in section 512(mJ(4)(B) of the act (21
U.S.C. 360b(m)(4)(B)) unless prompt
corrective action was taken.

In a letter dated March 14, 1979, the
firm responded to FDA's written
intentions to withdraw approved
medicated feed applications and
indicated that many improvements had
been implemented since the previous
inspection.

As a followup to the letter referenced
above, FDA reinspected Pembroke
Elevator and Seed Co. on April 7
through April 11, 1980 and found that
only minor corrections had been
implemented by the firm. A copy of he
investigational findings issued to thd
firm (FD 483) included the following:

1. Receipt records were not
maintained for each lot of drug received
(21 CFR 225.42(b)(5)).

2. Drug inventory was not maintained
on each lot of drug by means of a daily
comparison of actual and theoretical
usage. Inventory discrepancies were not
investigated,(21 CFR 225.42(b)(7)).

3. No records were available to
indicate that any medicated feeds had
been assayed (21 CER 225.58(c)).

.4. Adequate labeling did not always
accompany bagged or bulk medicated
feeds (21 CFR 225.80(a) and (b)).

5, In the case of custom formula feeds,
the Master I3ecord File and production
records required by 21 CFR 225.102 did
not consist either of such records or of
copies of the customer's purchase orders
and the manufacturers's invoices
bearing the information required by this
section (21 CFR 225.102(b)(3)).

Additional details elaborating on the
foregoing are stated in the FD-483, a
-copy of which is available to any
interested person from the Dockets
Management Branch.

Therefore, notice is given to Pembroke
Elevator and Seed Co. and to any other
interested persons who may be
adversely affected, that the Director
proposes that an order be issued under
section 512(m)(4)(B)(ii) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360b(m)(4)(B)(ii)), withdrawing approval
of the listed applications and all
amendments and supplements thereto
on the grounds that new information
shows that the methods used in, and the
controls used for, the manufacture of
animal feeds bearing or containing new
animal drugs are inadequate to assure
and preserve the identity, strength,
quality, and purity of the new animal
drugs contained therein, and they werd
not made adequate within a reasonable
time after receipt of written notice
specifying such deficiencies.

If the holder of the approvals or any
other interested person elects to avail

* himself or herself of aft opportunity for
hearing under section 512(m)(4)(B) of the
act and § 514.200 (21 CFR 514.200), that
person must file with the Dockets

* Management Branch (HFA-305), Food
and Drug Adminigtration, Rm. 4-62, 5800
Fishers Lane, Rockville, MD 20857, a
written appearance requesting such a
hearing and giving the reason why the
applications should not be withdrawn
by December 29, 1980.

The failure of the holder of the
approvals to file timely written
appearance and request for hearing as
required by § 514.200 constitutes an
election not to avail himself or hecself of
the opportunity for a hearing, and the
Director of the Bureau of Veterinary
Medicine will without further notice
enter a final order withdrawing the
approvals.

A request for hearing may not rest
upon mere allegations~or denials, but
must set forth specific facts showing
that there is a genuine and substantial
issue of fact that requires a hearing.

If it clearly appears from the data in
the application and from the reasons
and a factual analysis in the request for
the hearing that no genuine and
substantial issue of fact precludes the
withdrawal of approval of the
application, the Commissioner of Food
and Drugs will enter an order on this
data, stating his findings and
conclusions.

If review of the data or Information
submitted by the applicant or any other
interested persons warrants the
conclusion that there exists substantial
evidence demonstrating the firm Is in
compliance with the requirements of
current good manufacturing practice, the
Director will rescind this notice of
opportunity for'hearing. The Director
reserves the right to verification of such
data and information before reaching a
decision to rescind the notice.

If a hearing is requested and is
justified by the applicant's response to
this notice of opportunity for hearing,
the issues will be defined. The
Commissioner of Food and Drugs will
assign an Administrative Law Juidge and
issue, as soon as practicable, a written
notice of the time and place at which the
hearing will commence.

Four copies of all submissions
pursuant to this notice must be filed
with the Dockets Management Branch,
Food and Drug Administration. Except
for data and information prohibited from
public disclosure under 21 U.S.C. 331(j)
or 18 U.S.C. 1905, responses to this
notice may be seen in the Dockets
Management Branch (formerly the
Hearing Clerk's office) (HFA-305), Food
and Drug Administration, between 9
a.m. and 4 p.m., Monday through Friday,

This notice is issued under the Federal
Food, Drug, and Cosmetic Act (sec.
512(m), 82 Stat. 348-350 (21 U.S.C.
360b(m))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.1) and redelegated to the
Director of the Bureau of Veterinary
Medicine (21 CFR 5.84).

Dated, November 19, 1980,
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicine.
IFR Doc. 80-36790 Filed 11-2-80, 8:45 ami
BILUNG CODE 4110-03-M

'Health Services Administration

Home Health Program; Announcement
of the Possible Availability of Grants
for Home Health Services and Training
Projects

Notice is hereby given that
competitive applications are now being
accepted for project grants to develop

I v I
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and expand home health services
(service grants] and for grants for
demonstrating the training of home
health personnel (training grants) under
the authority of section 339 of the Public
Health Service (PHS) Act (42 U.S.C.
255). Congressional approval of a fiscal
year 1981 appropriation for this program
is pending and may not materialize. If
funding does become available, it is
estimated that there will be $3 million
for about 45 service grants and $1
million for about 20 training grants this
fiscal year. This program's Catalog of
Federal Domestic Assistance number is
13.888.
Development and Expansion of Services

Section 339(a) of the PHS Act
authorizes the Secretary to make grants
to public and nonprofit private entities
for support of the development and
expansion of home health services as
defined in section 1861(m) of the Social
Security Act in areas in which such
services are not otherwise available.
Regulations applicable to these grants,
published in the Federal Register on
June 3, 1977 (42 FR 28692), state that the
Secretary will give preference to
approvable applications for projects that
will serve catchment areas in which a
high percentage of the population is
elderly, medically indigent, or both
(referred to below as "preference
areas"]. See 42 CFR 51e.107.

Applicants which propose to serve
preference areas, as defined in the
regulations, will receive priority
consideration for funding. However, it is
anticipated that funds will be available
for both the funding of projects which
propose to serve preference areas, and
those which propose to serve
nonpreference areas. May 1, 1981. is the
deadline for the receipt of completed
applications at the appropriate Regional
Office (listed below). Applications must
be received by the appropriate Health
Systems Agency(s) and A-95
clearinghouse(s) at least 60 days before
the date applications are due at the
Regional Office.
Training of Personnel

Section 339(b) of the PHS Act
authorizes the Secretary to make grants
to public and nonprofit private entities
to demonstrate the training of
professional and paraprofessional
personnel to provide home health
services. Regulations applicable to these
grants were published in the Federal
Register on July 20,1979 (44 FR 42687).
See 42 CFR Part 51e, Subpart B.

Applications will be accepted for the
training of home health aides or
administrative personnel as described in
the regulations. June 1, 1981, is the

deadline for receipt of grant applications
at the appropriate Regional Office.
Applications must be receiv ed by the
appropriate Health Systems Agency(s)
and A-95 clearinghouse(s) at least 60
days before the date applications are
due at the Regional Office.

Information may be obtained from the
representative of the Home Health
Services Grant Program at the
appropriate Regional Office. The
representative may be contacted for
consultation and technical assistance
relative to development of an
application for a services or training
grant. Completed applications should be
submitted to the Grants Management
Office at the appropriate Regional
Office.

Applications for services and training
grants which are not received by the
appropriate Regional Office by the
deadline dates announced in this notice
will not be considered.

Dated: November 17.1980.
George I. Lythcott,
Assistant Surgeon General, Administrator,

Public Health Service

Regional Health Administrators

Edward J. Montminy, Regional Health
Administrator. PHS, Region I, John F.
Kennedy Federal Building, Boston,
Massachusetts 02203, (617) 223-6827
(FTS: 8-223-827).

Karst J. Besteman, Regional Health
Administrator, PHS, Region 11,26
Federal Plaza, New York, New York
10007, (212) 284-2560 (FlS: 8-284-
3939).

H. McDonald Rimple, M.D.. M.P.H.,
Regional Health Administrator. PHS,
Region llI, P.O. Box 13716,
Philadelphia, Pennsylvania 19101,
(215) 596-667 (FTS: 8-596--M37).

George A. Reich, M.D., Regional Health
Administrator. PHS, Region IV, 101
Marietta Tower. Suite 1007, Atlanta.
Georgia 30323, (404) 221-2316 (FTS: 8-
242-2316).

E. Frank Ellis. M.D., Regional Health
Administrator, PHS, Region V, 300
South Wacker Drive, Chicago. Illinois
60606, (312) 353-1385 (FTS: 8-353-
1385).

Sam Bell, Regional Health
Administrator. PHS. Region VI, 1200
Main Tower Building, Dallas, Texas
75202, (214) 767-3879 (FTS: 8-729-
3879).

Youn Bock Rhee, Regional Health
Administrator, PHS, Region VII, 601
East 12th Street. Kansas City,
Missouri 64106, (816) 374-3291 (FTS:
8-758-3291).

Hilary H. Connor, M.D., Regional Health
Administrator, PHS, Region VIII. 19th
and Stout Streets, Denver. Colorado

80294, (303) 837-4461 (FlS: 8-327-
4461).

Sheidan L Weinstein, M.D., Regional
Health Administrator, PHS, Region IX,
50 United Nations Plaza, San
Francisco, California 94102, (415) 556-
5810).

Ms. Dorothy H. Mann, Regional Health
Administrator, PHS, Region X, Arcade
Plaza Building, 1321 Second Avenue,
Mail Stop 805, Seattle, Washington
98101, (206) 442-0430 (FIS: 8-399-
0430).

LFR Mix 80- AM Fi,11I 11-23-8C s&45 a2~J
30±1M CODE 41104-U1-

National Institutes of Health

Arteriosclerosis, Hypertension and
Upid Metabolism Advisory Committee;
Meeting

Pursuant to Public Law 92-463, notice
is hereby given of the meeting of the
Arteriosclerosis. Hypertension. and
Lipid Metabolism Advisory Committee,
National Heart. Lung, and Blood
Institute, January 13, 1981, National
Institutes of Health, Building 31.
Conference Room 7, 6th Floor, Bethesda,
Maryland. The entire meeting will be
open to the public from 9:00 a.m. to 4:00
p.m. on Tuesday, January 13, to evaluate
program support in Arteriosclerosis,
Hypertension, and Lipid Metabolism.
Attendance by the public will be limited
on a space available basis.

Mr. York Onnen, Chief, Public
Inquiries and Reports Branch, National
Heart, Lung, and Blood Institute,
Building 31, Room 4A-1, National
Institutes of Health. Bethesda, Maryland
20205, Phone (301) 496-4236, will provide
summaries of the meeting and rosters of
committee members.

Dr. G. C. McMillan, Associate Director
for Etiology of Arteriosclerosis and
Hypertension Program, NHLBI, Room
4C-12, Federal Building, National
Institutes of Health, Bethesda, Maryland
20205, Phone (301) 496-1613, will furnish
substantive program information.
(Catalog of Federal Domestic Assistance
Program No. 13.837, Heart and Vascular.
Diseases Research, National Institutes of
Health)

Note,-NIH programs are not covered by
0\413 Circular A-95 because they fit the
description of "programs not considered
appropriate" in section 8tb](4] and (5) of that
Circular.

Dated: November 13,1980.
Suzanne L Fremeau,
Committee Management 2fficer. National
Institutes of Health.
[FR D. 80,1OM5 Ved 11-25-80;8I45 am]

3U.LLMO CODE 41164-
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Cardiology Advisory Committee;
Meeting

Pursuant to Public Law 92-463, notice
is hereby given of the meeting of the
Cardiology Advisory Committee,
National Heart, Lung, and Blood
Institute, January 12 and 13, 1981, in
Conference Room 8, Building 31C,
National Institutes of Health, 9000
Rockville Pike, Bethesda, Maryland
20205.

The entire meeting will be open to the
public from 8:30 a.m. to 5:00 p.m.
Attendance by the public will be limited
to space available. Topics for discussidn
will include a review, of the research
programs relevant to the Cardiology
area and consideration of future needs
and opportunities.

Mr. York Onnen, Chief, Public
Inquiries and Reports Branch, National
Heart, Lung, and Blood Institute,
Building 31, Room 4A21, National
Institutes of Health, Bethesda, Maryland
20205, Phone (301) 496-4236, will provide
summaries of the meeting and rosters of
the Committee members.

Barbara Packard, M.D., Ph.D.,
Associate Director for Cardiology,
Division of Heart and Vascular "
Diseases, National Heart, Lung, and
Blood Institute, Federal Building, Room
320, Bethesda, Maryland 20205, phon&
(301) 496-5421, will furnish sibstantive
program information upon requesi.
(Catalog of Federal Domestic Assistance -
Program No. 13837, Heart 4nd Vascular
Diseases Research, National Institutes of
Health)

Note.-NIH programs are not covered by
OMB Circular A-95 because they fit the
description of "programs not considered
appropriate" in Section 8(b)[4) and (5) of that
Circular.

Dated: November 13, 1980.
Suzanne L. Fremeau,
Committee Management Officer, National
Institutes of Health.
[FR Doe. 80-37017 Filed 11-28-80, 8:45 am] .

BILUNG'CODE 4110-08-M,

High Blood Pressure Working Group;
Meeting

Notice is hereby given of the meeting
of the High Blood Pressure Working
Group, sponsord by the National High"
Blood Pressure Education Program,
National Heart, Lung, and Blood
Institute, on January 12, 1981, Building
31, C Wing, Conference Room 6, at the
National Institutes of Health, 9000
Rockville Pike, Bethesda,.Maryland
20205.

The entire meeting, from 9:00,a.m., to
5:00 p.m., will be open to the public. -he
Working Group is meeting to define the
priorities, activities, and needs of the

participating groups in- the National
High Blood Pressure Education Program.
Attendance by the public will be limited
to space available.

For detailed program information and
agenda contact: Mr. Graham W. Ward,
Chief, Health Education Branch,
National High Blood Pressure Education
Program, National Heart, Lunk; and
Blood Institute, NIH, Building 31, Room
4A24, 9000 Rockville Pike, Bethesda,
Maryland 20205 (301) 465-1051.

For the list of participants and
meeting summary contact: Mr. York
Onnen, Chief, Public Inquiries and
Reports Branch, National Heart, Lung,
and Blood Institute, NIH, Building 31,
Room 4A17, 9000 Rockville Pike,
Bethesda, Maryland 20205 (301) 496-
4236.

Dated: November 13, 1980.
Suzanne L. Fremeau,
Committee Management Officer, National
Institutes of Health.
[FR Doec. 80-37OMB Filed 11-26-0. 45 am]
BILWNG CODE 4110-08-M

Office of the Secretary

Social Security Administration;
Statement of OrganizationFunctions,
and Delegations of Authority
, Part S of the Statement of

Organization, Ffinctions, and
Delegations of Authority for the,
Department of Healthi Education, and
Welfare'cont&ins the.Statement of
Organization, Functions, and
Delegations of Authority for the Social
Security Administration (SSA). On
March 21,1979, an amendment to Part S
was published in the Federal Register
(44 FR-17218-17233] to reflect a
reorganization of SSA. Sections SG.00,
SO.10, and SO.20 of the amended
material' published on March 21,1979, as
contained in pages 17225-26, describe
the mission, organization, and functions
for SSA's Office of Hearings and
Appeals (OHA).

The Office statements are being
restated and expanded, not only to
effect the establishment of division-level
statements for components in OHA, but
to implement a number of additional
functional changes, including the
elimination of the Office of Management
Operations, the redesignation of its
division-level components as offices,
and the placement of responsibility for
management of the Regional Chief
Administrative Law Judges.under the
direct authority of the Chief
Administrative Law Judge. Other
changes are the transfer of
respofisibility for the vocational
assessment function from the former

Office of Management Operations to the
Office of the Associate Commissioner:
the transfer of responsibility for review
and approval of attorneys' fees for
services at the hearings level to the
Regional Chief Administrative Law
Judges; and a statement strengthening
the duties of the former Division of
Appraisal which is being redesignated,
now, as the Office of Appraisal. The
revised and expanded material reads as
follows:

Sec. SG.00 The Office of Hearings
andAppeals-(Mission: The Office of
Hearings and Appeals [OHA) holds
hearings and issues decisions as part of
the SSA appeals process. It directs a
nationwide field hearings organization
staffed with Administrative Law Judges
who conduct impartial hearings and
make decisions on appealed
determinations involving retirement,
survivors, disability, and health
insurance benefits; black lung benefits:
and supplemental security income. The
Office also performs central reviews of
decisions by Administrative Law Judges
which are appealed by a claimant, or
reopened on the motion of the Appeals
Council, and renders the Secretary's
final decision on such cases.

Sec. SG.10 The Office of Hearings
andAppeals--.(Organization: The
Office of Hearings and Appeals, under
the leadership of the Associate
Commissioner for Hearings and
Appeals, includes:

A. The Associate Commissioner for
Hearings and Appeals (SGA).

B. The Deputy Associate
Commissioner for Hearings and
Appeals, Program (SGA).

C. The Deputy Associate
Commissioner for Hearings and
Appeals, Operations (SGA).

D. The Chief Administrative Law
Judge (SGA).

E. The Immediate Office of the
Associate Commissioner for Hearings
and Appeals (SGA) which includes:

1. The Executive Secretariat (SGAI).
2. The'Congressional and Public

Inquiries Staff (SGA2).
3. The Equal Opportunity Staff

(SGA5).
F. The Vocational Consultant Program

Staff (SGB).
G. The Appeals Council (SGC,
H. The Office of.Appeals Operations

(SGL):
1. Attorney Fee Staff (SGL8).
2. Divisions of Appeals Operations

(SGLA, B, C, D).
3. Division of Civil Actions (SGL6).
I. The Office of Policy and Prodcedures

(SOP):
1. Division of Appeals Procedures

(SGP3).-
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2. Division of Hearings Procedures
(SGP1}.

3. Division of Program Development
(SGP2).

J. The Office of Field Administration
{SGE}: 1. Divisions of Field
Administration (SGE1, 2,3).

K. The Office of Appraisal (SGR}:
1. Division of Appellate Review

(SGR1].
2. Division of Program Review (SGR2).
L. The Office of Facilities and

Personnel Administration (SGG):
1. Division of Personnel Management

(SGG1J.
2. Division of Facilities (SGG2).
M. The Office of Management

Coordination (SGT):
1. Division of Financial Management

(SGTI].
2. Division of Management Analysis

(SGT2).
3. Division of Management

Information Systems (SGT3).
N. The Offices of the Regional Chief

Administrative Law Judges (SG-FXISG--
FX9).

Sec. SG.20 The Office of Hearings
and Appeals-Functions):

A. The Associate Commissioner for
Hearings and Appeals (SGA) is directly
responsible to the Commissioner for
carrying out OHA's mission and
provides general supervision to the
major components of OHA. The
Associate Commissioner serves as
Chairperson of the Appeals Council.

B. The Deputy Associate
Commissioner for Hearings and
Appeals, Program (SGA) assists the
Associate Commissioner in carrying out
his/her OHA-wide responsibilities and
performs other duties as the Associate
Commissioner may prescribe. In
addition, this Deputy serves as the
Deputy Chairperson of the Appeals
Council and has specialized duties in
day-to-day program activities.

C. The Deputy Associate
Commissioner for Hearings and
Appeals, Operations (SGA} assists the
Associate Commissioner in carrying out
his/her OHA-wide responsibilities and
performs other duties as the Associate
Commissioner may prescribe. In
addition, this Deputy has specialized
duties in day-to-day operations
activities.

D. The Chief Administrative Law
Judge (SGA) administers a nationwide
organization of administrative law
judges engaged in conducting hearings
and in rendering decisions in cases
where claimants disagree with
reconsidered and revised
determinations. These determinations
involve claims for retirement, survivors,
disability, health insurance, and
supplemental security income benefits

under Titles II, XVI, and XVIII of the
Social Security Act, as amended, and
disability and survivors benefits under
Title IV of the Federal Coal Mine Health
and Safety Act of 1969, as amended. In
this connection, he/she directs a
professional liaison staff engaged in
providing counsel, guidance, and advice
to professional field personnel in
implementing substantive policy,
program and procedural matters;
provides management support and
oversight for all administrative and
managerial functions involved in the
day-to-day operations of field activities;
coordinates office hearing activities: and
conducts liaison with other government
and private agencies.

E. The Immediate Office of the
Associate Commissioner for Hearings
andAppeals (SGAI assists the
Associate Commissioner, the Deputies,
and the Chief Administrative Law Judge
by providing a full range of staff
services to assist them in carrying out,
their duties,

1. The Executive Secretariat (SGAI}
a. Maintains liaison and coordination

between the Office of the Associate
Commissioner and major OHA
components. Coordinates, clears, and
reviews completed staff work on action
memoranda directed to the Associate
Commissioner.

b. Controls correspondence for the
Office of the Associate Commissioner.
assigning action on incoming
correspondence and developing
information on action requests directed
to the Office of the Associate
Commissioner.

c. Provides OHA-level guidance and
liaison on correspondence management.

d. Coordinates and prepares briefing
materials for meetings attended by the
Associate Commissioner.

2. The Congressional and Pablic
Inquiries Staff (SGA2)

a. Prepares and reviews OHA
responses to congressional and public
inquiries and correspondence.

b. Evaluates correspondence for
conformance with OHA standards,
policies, and procedures.

c. Determines when inquiries
represent request for hearings or
reviews and assures that such requests
are directed to the appropriate OHA
component.

3. The Equal Opportunity Staff
(SGAS)

a. Plans. develops, implements, and
administers an equal opportunity
program within OHA,

b. Investigates and attempts to resolve
informal complaints of discrimination
arising in Equal Opportunity (EO) areas
of responsibility.

c. As appropriate, participates with
SSA's Office of Civil Rights and Equal
Opportunity staff in the development of
EO policies and procedures, and
develops necessary adaptations to
policies, procedures, standards, and
guidelines necessary for the operation of
this program ithin OHA.

F. Vocational Consultant Program
Staff (SGB)

1. Provides OHA-wide leadership and
guidance in obtaining expert opinion
and testimony on adjudicative factors
having psychological, vocational,
educational, and related aspects bearing
on work capacity.

2 Formulates and implements policies
and plans to guide Administrative Law
Judges and other OHA staff in obtaining
the assistance of vocational experts.

3. Directs, coordinates, and
administers a comprehensive
nationwide program designed to insure
the services of vocational experts
throughout the United States.

G. The Appeals Council (SGC)
reviews decisions of Administrative
Law Judges involving retirement.
survivors, disability, health insurance,
supplemental security income, and black
lung benefits, on the motion of
appellants or on its own motion. The
Appeals Council examines case records,
obtains additional evidence when
appropriate, and renders written
decisions or orders which are the
Secretary's final decisions or orders, or
remands cases to Administrative Law
Judges. It recommends action
concerning decisions appealed to the
courts, and obtains additional evidence,
prepares supplemental decisions on
remanded cases and recommends
whether appeals should be taken to
higher courts on judicial reversals of the
Secretary's decisions. It directs the
medical advisory services program for
OHA's components in the evaluation of
claims for disability and health
insurance benefits; supplemental
security income for disability and
blindness: and black lung benefits. It
provides guidance in the utilization of
medical advisors throughout OHA and
participates in the formulation of
medical policies used in the evaluation
of claims for disability and health
insurance benefits: supplemental
security income for disability and
blindness and black lung benefits. It
maintains liaison with medical groups to
promote program understanding and to
keep abreast of disability evaluation
developments and changes in health
insurance regulations.

H. The Office of Appeals Operations
(SGL) provides advice and assistance to
the Appeals Council on the adjudication
of cases. It reviews decisions of
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Administrative Law Judges to assist the
Appeals Council in deciding whether to
assume jurisdiction. It analyzes cases
and recommends action to the Appeals
Council on appealed and litigated cases,
and prepares documents required to
implement the action decided upon by
the Appeals Council. The Office of
Appeals Operations identifies and
analyzes problem areas and'
recommends improvements in the
appeals process. It authorizes the
payment of fees of attorneys and other
representatives of claimants for the

*provision of services at the Appeals
_ Council level. The Office of Appeals

Operations includes the following
components and functions:

1. Attorney Fee Staff (SGL8)
a. Reviews and analyzes fee petitions

from attorneys and other persons for
representation of claimants before the
Social Security Administration where
the services were concluded at the
Appeals Council level.I b. Authorizes the amount of the fee
that the representative may charge.
When a request for administrative
review of an initial fee determination is
received, recommends to the Associate
Commissioner whether the initial fee,
authorization should be affirmed or'
revised.

c. Recommends to the Office of
General Counsel (OGC) whether to
appeal court orders authorizing attorney
fees.

d. Coordinates OHA attoriey fee
activities with other components of SSA
and OGC.

2. Dii'islons of Appeals Operations
(SGLA,B,C,D)

a. Advise and assist the Appeals
Council and other OHA officials on all
entitlement matters relating to claims
filed under Titles II, XVI, and XVIII of
the Social Security Act, as amended,
and Title IV of the Federal Coal Mine
Health and Safety Act of 1969, as
amended.

b. Examine hearing decisions that are
not being appealed, as well as formal
requests for Appeals Council review,.
and recommend in both instances
whether the Appeals Council should
review, and, if so, the appropriate
course of action. If the Appeals Council
takes jurisdiction, initiate action on
behalf of the Appeals Couricil.

c. Provide substantive advice and
recommendations, as needed, in
coordination with the Office of Policy
and Procedures on proposed Social
Security Rulings.

3. Division of Civil Actions (SGL6)
a. Functions as a professional and

technical source of consultation for the
Appeals Council and other 0HA
officials-in all litigated cases involving

claims for benefits under Titles 1I, XVI,
and XVIII of the Social Security Act, as
amended, and Title IV of the Federal
Coal Mine Health and Safety Act of
1969, as amended; and claims by
hospitals, skilled nursing facilities, -and
independent laboratories seeking
certification or continued certification
under the Social Security Act.

b. 'Analyzes and recommends action
on cases remanded by the 'ourts;
recommends to OGC, on behalf of the
Appeals Council, defense on the record
of those litigated cases where further
administrative action is deemed
unwarranted.

c. In reviewing court decisions,
recommends appeal in light of the
administrative implications involved.

d. Detects and defines problem areas
or trends in decisions of the Federal
courts.

e. Provides substantive advice and
recommendations as needed in
coordination with OHA's Office of
Policy and Procedures on proposed
Social Security Rulings.

I. The Office of Policyand Procedures
(SGP plans, analyzes; and develops
OHA-wide policy and procedural '
guidelines for the'hearings process. This
Office plans, analyzes, and develops
policy and procedural guidelines for the
Appeals Councils review processes,
civil actions processes, and support
staff. It provides a system for
communicating hearings and appeals
policies and procedures, through the
issuance of-manuals and directives; and
'develops and maintains publications,
informational material, references, and
forms on the hearings and appeals
processes. The Office of Policy and
Procedures reviews current and '
developing trends in administrative law;
analyzes policy recommendations; and
develops long-range and short-range
hearings and appeals policy plans. It
provides advice and gfiidance
throughout OHA on matters involving
the development of progran policies and
procedures. It coordinates policy and
procedural matters within OHA and
with other SSA components, the
Department Office of the General
Counsel, other Department components,
other'Federal agencies, and private
organizations. The Office of Policy and
Procedures includes the following
components and functions:

1. Division of Appeals Procedures
(SGP3)

a. Plans, develops, and coordinates
policy and procedural guidelines for the
SSA appeals review and civil actions
process undeg Titles II, XVI, and XVIII
of the Social Security Act, as amended,
dnd Title IV of the Federal Coal Mine

Health and Safety Act of 1969, as
amended.

b. Provides advisory services,
consultation, and staff assistance to
officials and other components In OHA
and prepares submittals involving
procedural issues for consideration of
the Appeals Council;

c. With the Division of Hearings
Procedures, reviews how instructions
and information on the appeals process
are communicated, such as notices
concerning recent court developments
and, as appropriate, modifies program
and operating directives to ensure the
provision of uniform policy and
procedural guidelines.

d. Reviews and develops forms used
in the Appeals Council and civil actions
processes.

e. Participates in the development of,
and assists with, Office information
programs pertaining to the Appeals
Council review process and court
review rights, and reviews
recommendations for changes in the
appeals or civilaction processes.

2. Division of Hearings Procedures
(SGPI)

a. Plans, develops, and coordinates
policy and procedural guidelins for the
hearings process under Titles 11/' XVI,
and XVIII of the Social Security Act, as
amended; and Title IV of the Federal
Coal Mine Health and Safety Act of
1969, as amended.,

b. Provides advisory services,
consultation, and staff assistance to the
Office of the Director, Office of Appeals
Operations, and Administrative Law
Judges.

c. With the Division of Appeals
Procedures, maintains an effective
system for communicating instructions
through such means as handbooks,
program directives, and informational
notices, necessary in the hearings
process.

d. Reviews and develops forms used
in the hearings process.

e. Participates in the development of,
and assists with, Office information
programs pertaining to the hearings
process; and reviews recommendations
concerning changes in the hearings
process policies and procedures.

3. Division of Program Development
- (SGP2)

a. Develops policy and procedures for
Snew programs in accordance with the
Administrative Procedure Act.

b. Reviews current and developing
trends in administrative law and
assesses their applicability to OHA
processes and objectives. -

c. Reviews and, takes appropriate
action on substantive instructions and
issuances of other SSA components in
areas of OHA interest; recommends
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improvements in the appellate process
as appropriate, and prepares reports on
OHA policy, procedures, and program
activities to congressional committees
and others.

d. Provides staff assistance and
technical, advisory, and consultative
services to officials and components
throughout OHA in its policy and
procedural areas of responsibilities, and
submits questions of law or policy for
consideration by the Appeals Council.

J. The Office of Field Administraticn
(SGE) coordinates the management
resources supporting field activities. It
conducts operational reviews of regional
and hearings offices and maintains
liaison with Regional Chief
Administrative Law Judges and their
representatives on management and
administrative matters. The Office
represents the interests of field
management in Central Office, OHA,
deliberations and in liaison with other
SSA and Department components
concerning administrative and
managerial functions. It establishes
management procedures and directs
management activities to improve
consultation and communication
between the field and Central Office,
OHA. The activities of the Office of
Field Administration are conducted
through three divisions according to
specific regional areas of responsibility.

K. The Office of Appraisal (SGR)
plans and conducts a comprehensive
OHA-wide appraisal program designed
to measure quantitatively and
qualitatively the overall effectiveness of
the nationwide hearings and appeals
process. This Office directs planning
efforts within OHA addressed to the
development of techniques and systems
for use In continuing appraisal activities
for all substantive and technical aspects
related to the processing of claims
through OHA. It analyzes the results of
the appraisal system to determine
deviations in operating results from
established administrative quality
standards, statutory and regulatory
policy, and procedural requirements. It
prepares reports of appraisal system/
study findings and recommendations for
improving the effectiveness of hearings
and appeals operating and staff
processes, functions and results for
OHA management consideration.
Additionally, it designs and conducts
various program integrity and
surveillance studies and analyses of
OHA processes and operations to
ensure that OHA administrative/
managerial programs, policies, and
practiges are consistent with the highest
standards of integrity. The Office of

Appraisal includes the following
components and functions:

1. Division of Appellate Review
(SGR1)

a. Plans and conducts a continuing
appraisal program of OHA's hearings
and appeals processes, monitoring
compliance with'policies and
procedures and the quality of results
achieved,

b. Designs and oversees the
installation of appropriate systems and
procedures for collecting, recording,
analyzing, and evaluating data pertinent
to assessing the quality of OHA work
products emanating from the several
decision levels of the appellate process.

c. Analyzes data flowing from re% iew
activities both internal and external to
OHA for possible impact on OHA. and
identifies problem areas and
deficiencies in policies, policy
application, methods and procedures,
and develops recommendatiunm for
OHA management consideration.

d. Pro% ides advice and assistance to
other OHA components regarding the
interpretation and application of quality
review and related special study
findings and recommendations.

2. Division of Program R viev, SGR2f
a. Designs and conducts ',arious

program integrity and surveilance
studies and analyses of OH1A
managerial and administrative areas to
ensure that OIHA adrmnistration!
managerial programs, policies, and
practices are consistent with the highest
standards of integrity and equity.

b. Develops and conducts systematic
evaluations of the integrity of the
appellate process.

c. Conducts special studies of external
factors having an impact on OHA
operations and quality.

L. The Office of Failities and
Personnel Adninistration (SGG) plans,
develops, and administers the OHA
personnel management program.
including i.-cruitment and placement;
position classification- incentive
awards, employee services: labor
management relations, employee
development and training programs. It
plans and directs OHA administrative
support activities, including space-
forms and records: property
management, procurement and supply;
security; equipment control and
maintenance; preparation of .isual aids;
and maillmessenger services, It plans
and executes a program establishing
requirements for and complying with
established occupational health and
safety concepts, regulations, standards,
and procedures. The Office of Facilities
and Personnel Administration includes
the following components and functions:

1. Division of Personnel Management
(SGG1]

a. Plans, develops, and administers
OHA's personnel management program.
including recruitment and placement.
position classification and pay
administration, incentive awards,
employee services, employee-
management relations, and related
activities.

b. Evaluates the effectiveness of
OHA's personnel-management functions
and activities; resolves personnel-
management problems; and participates
in the implementation of employee-
management cooperation and equal
opportunity programs.

c. Institutes required improvements in
OHA's personnel management policy
and procedures consistent with SSAI
Department personnel policies and
procedures.

d. Acts on behalf of the Associate
Commissioner to recruit, examine, and
appoint Administrative Law judges,
consistent with SSA/DepartmentlOPM
policies and procedures.

2. Division of Facilities (SGG2)
a. Plans, directs, and provides

administrative support services in the
areas of space planning and utilization;
forms and records management;
property management; equipment
control and maintenance; preparation of
visual aids and exhibits; safety and self-
protection, including emergency
planning; procurement and supply; mail
and messenger services; and library
reference.

b. Coordinates services provided to
OITA by SSA, Department. OPM. and
,ither agencies, such as building
maintenance, and communications
services.

M. The Office of Manaoement
Coordination (SGT plans and directs
the OHA management analysis program,
which includes the design, development,
implementation, and appraisal of
management policies and programs, and
researches management techniques and
technological developments having
possible utilith for OHA. This Office
directs OHA's operational and
management systems planning
programs; assures effective coordination
of the OHA management information
system with the SSA system; and
maintains a case control and statistical
reporting system on the adjudication
process. It plans, develops, and
coordinates OHA's financial
management program and provides
financial guidance and control in the
area of budget formulation and
execution: work measurement and
workload forecasting; pay and travel;
position control: contract services; and
fiscal operation. The Office of
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Management Coordination includes the
following components and functions:

1. Division of Financial Management
(SGTI]

a. Plans, develops, and coordinates
OHA's financial management programs,
advising the Associath Commissioner of
the financial impact on all decisions
which-affect OHA.

b. Formulates and executes budgetary
requirements and controls in the areas
of resource management, work
measurement and workload forecasting;
resource forecasting and reporting;
administrative cost allocation; cost
benefit analysis; pay and travel; ceiling
control; contract services;
fiscal operations; and regional interface
on the budget process.

2. Division of Management Analysis
(SGT2)

a. Plans, develops, and coordinates
OHA's organizational and
administrative planning and analysis
programs; conducts an OHA-wide -
management analysis program to design,
develop, and implement management
policies, procedures, and methods for
improving the effectiveness, efficiency,
and economy of operations. .

b. Plans, develops, conducts, and
administers the OHA organization and
position control -system, and coordinates
an OHA program for resource
utilization.

c. Participates-in continuing research
of current management techniques and
technological developments-having
possible application to OHA needs.

d. Implements and administers the
SSA Administrative Directives System
within OHA.

3. Division of Management
Information Systems (SGT3)

a. Provides OHA leadership and
direction for operational and
management-informati6n systems
planning encompassing both ADP and
non-ADP systems.

b. Establishes systems standards, and
plans overall specifications for OHA
needs.

c. Reviews and evaluates proposed
systens and equipment changes for
conformance with long-range OHA
goals and to ensure integration with
other SSA systems.-

d. Maintains a case.control and
statistical reporting system on the
adjudication'process to be used by
management for planning, coordination,
communication, and control.

e. Administers OHA's ADP systems
security, reports mapagement pr'ogram
and work measurement programs.

f. Applies mathematical analysis,
statistical techniques, modelrbuilding
and cost-benefit analysis to-define
problem areas and provide alternative

courses of action to facilitate
management decisions.

N. The Offices of the Regional Chief
Administrative Law Judges (SG-FX/SG-
FX9) represent the Associate
-Commissioner and Chief Administrative
Law Judge at the regional level on all
matters involving the hearings process.
They plan, organize, and administer
regional programs for scheduling and
conducting independent and impartial
hearings on appealed determinations
involving claims for retirement,
survivors, disability, and health
insurance benefits; supplemental
security income; and black lung benefits.
They provide guidance, direction, and
leadership to Administrative Law Judges
and their staffs. These Offices
coordinate operations and
administrative activities with
Department regional offices; other SSA
regional components; State agencies;
and others, as required. Additionally,
they review and analyze fee petitions
from attorneys and representatives of
claimants for the provision of services at
the hearing level and authorize payment
of fees in those cases where fees
recommended by Administrative Law

' Judges are more than an Administrative
Law Judge is authorized to grant.

Dated: November 18,1980.
Patricia Roberts Harris,
Secretary.
[FR Doe. 80-37103 Filed 11-26-80;. 8:45 am]

BILLING CODE 4110-12-M

Freedom of Information; Modified,
Policy on Disclosure of Amounts Paid
to Individual Physicians Under the
Medicare Program
AGENCY: Department of Health and
Human Services.
ACTION: Announdement f Modified
Policy on Disclosure of Information
Following Federal Court Decisions on
Disclosure of Amounts Paid to
Individual Physicians Under the
Medicare Program.

In the preambie to the interim rules of
the Social Security Administration for
disclosure of information, 42 FR 14703,
March 16, 1977, the Secretary stated that
the public interest in disclosure of the
amounts of payments-to individual
physicians under the Medicaid and
Medicare programs would outweigh the
individual *physicians' privacy interest in
such information' and that such
disclosure would not constitute a
"clearly unxarranted invasion of the
individual physician's privacy."

The Department's disclosure. of the
-amounts of payments to individual
physicians under the Medicare program

has been contested in Federal Court In
the cases of Florida Medical
Association, Inc., et a] v. Department of
Health, Education; and Welfare, et al,
(M.D. Fla. 1980) and The American
Association of Councils of Medical
Staffs of Private Hospitals, Inc., et a]. v.
Health Care Financing Administration,
et al. (E.D. La. 1980). Both courts have
concluded that the disclosures do
constitute an unwarranted invasion of
personal privacy of the individual
physicians and the Secretary has been
enjoined from disclosing the amounts of

,payment to individual physicians,
An appeal has not been taken from

the court injunctions issued. The
Secretary has considered the competing
interests and has concluded that the
public interest in the individually
identified payment amounts is not
sufficient to compel disclosure in view
of the privacy interests of the physicians
found compelling by the courts. This
determination does not affect the policy
of the Department that amounts of
payments made by the Department in
other circumstances will be disclosed to
the public. For example, amounts of '
payments to consultants and contractors
who contract directly with the
Department for the provision of goods or
services to the Department will continue
to be available to the public.

Dated: November 18, 1980.
Patricia Roberts Harris,
Secretary, Department of Health and Human
Services.
[FR Dec. 80-37102 Filed 11-20-0:8:45 amt

BILLING CODE 4110-12-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

Arizona; Phoenix District, Multiple Use
Advisory Council Meeting

The scond meeting of the Phoenix
District, BLM, Multiple Use Advisory
Council will be'held January 9, 1981. The
meeting will be held at the district
office, 2929 West Clarendon Avenue,
Phqenix, Arizona, betweeh 8:00 a.m. and
5:00 p.m.

The Council has been established by,
and is managed according to the Federal
Advisory Committee Act of 1972, the
Federal Land Policy and Management
Act of 1976, and the Public Rangelands
Improvement Act of 1978.

The proposed agenda for the meeting
includes the following:

1. Explanation of the role of the
League of.Women Voters in developing
the public participation plan for the
Lower Gila South planning area.
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2. Discussion of BLM Public Service
Action Plan and District Public Service
Action Plan.

3. Explanation of the "In Lieu" land
selection being made by the State of
Arizona.

4. An update of the district planning
and environmental impact statement
work.

5. liiscussion of pertinent issues
identified at the Council's last meeting.

The meeting is open to the public.
Interested persons may make oral-
statements to the Council from 1:00 to
1:30 p.m.. or may file written statements
for the Council's consideration. Anyone
wishing to make an oral statement must
notify the District Manager at the above
address by January 2,1981. Depending
on the number of persons wishing to
make oral statements, a time limit may
be established for each speaker.

Summary minutes of the meeting will
be maintained at the district office and
be available for public inspection and
reproduction during regular business
hours within 30 days following the
meeting.

For further information contact Jack
de Golia at (602) 241-2908 or 241-2903.

Dated: November 19. 1980.
W. K. Barker,
District Manager.
1FR Dec. 80-3W4 Filed 11-26-a &45 am)

BILLING CODE 4310-84-M

Winnemucca District Multiple Use
Advisory Council; Meeting

Notice is given in accordance with
Pub. L. 92-463. that a meeting of the
Winnemucca District Multiple Use
Advisory Council will be held on
January 16,1981. The meeting will be
held from 10:00 a.m. to 5:00 p.m. in the
Conference Room of the Winnemucca
District Office. 705 East Fourth Street,
Winnemucca, Nevada 89445.

The agenda for the meeting will
include: (1) Introduction of council
members and key BLM staff: (2) The role
of the District Advisory Council; (3)
Mechanics of board membership: (4)
Election of officers: (5) Public comment
period; (6) The Winnemucca District and
BLM organization; (7) District programs
and FY 1981 Annual Work Plan; (8)
Current issues; (9) Arrangements for
next meeting and proposed agenda
items.

The meeting is open to the public.
Interested persons may make oral
statements to the Council at 1:00 p.m. on
January 16, 1981 or file written
statements for the Council's
consideration. Anyone wishing to make
an oral statement must notify the
District Manager, 705 East Fourth Street,

Winnemucca, Nevada 89445 by January
2,1981. Depending on the number of
persons wishing to make oral statement,
a per person time limit may be
established by the District Manager.

Summary minutes of the Council
meeting will be maintained in the
District Office and available for public
inspection (during regular business
hours) within 30 days following the
meeting.

Dated: No% ember 18,1980.
Robert J. Neary,
Acting Distrct Manager frState Dirc-.lr.
Net-ado.

BILLNG CODE 431044-M

National Park Service

Buffalo Point, Pruitt, and Tyler Bend
Development Areas Buffalo National
River, Arkansas; Proposed
Development Concept Plans
Availability of Findings of No
Significant Impact

Proposal Assessments which
delineated a preferred plan and
alternatives for the design and
development of the three development
areas of Buffalo Point, Pruitt, and Tyler
Bend, at Buffalo National River, Searcy,
Newton, Baxter, and Marion Counties,
Arkansas, were distributed and made
available by publication in the Federal
Register of March 14,1980, and a News
Release in local news media sources.

Findings of No Significant Impact
have now been completed and
alternatives selected. Based on public
review input received and on
management decisions, the reviewers
selected the preferred plans of
development, with minor modifications,
for the design and development of the
areas. The development proposals
selected best provide for the repair and
maintenance of existing facilities to
upgrade operational and safety
standards, and for the development of
new facilities and utilities for
recreational use and interpretation of
the Park's resources, while assuring the
preservation and management of the
Park's aesthetic values.

Copies of the Findings of No
Siginificant Impact are available at the
following locations: Buffalo National
River, Post Office Box 1173, Harrison,
Arkansas 72601; and the Southwest
Regional Office, National Park Service.
1100 Old Sante Fe Trail, Post Office Box
728, Santa Fe, New Mexico 87501.

It is the conclusion of the National
Park Service that the selected plans are
not major Federal actions that will
significantly affect the human

environment. Comprehensive design
plans and specifications will be
prepared and the plans implemented. No
environmental impact statements will be
prepared.

Dated. November 20,1980.
Robert I. Kerr,
Rfzqion Djrector. Scuthwest1Rr,;7z
Nation a ParA Scrvwa.

BILLIH COOE 4310-70-"

Upper Delaware Citizens Advisory
Council Meeting

Notice is hereby given in accordance
with the Federal Advisory Committee
Act that a meeting of the Upper
Delaware Citizens Advisory Council
will be held at 7:00 p.m., December 1Z
1980, at the Arlington Hotel,
Narrowsburg, New York. The Advisory
Council was established by Public Law
95-625, Section 704(f) to encourage
maximum public involvement in the
development and implementation of
plans and programs authorized by the
Act and section noted above. The
Council is to meet and report to the
Delaware River Basin Commission, to
the Secretary of the Interior and to the
Governors of New York and
Pennsylvania on the preparation of a
management plan and on programs
which relate to land and water use in
the Upper Delaware region.

The matters to be discussed at this
meeting include:

1. Implementation of Section 704 of
the National Parks and Recreation Act
of 1978.

2. New Business.
The meeting will be open to the

public. Any member of the public may
file with the Council a written statement
concerning the matters to be discussed.
The statement should be addressed to
the Council c/o Upper Delaware
National Scenic and Recreational River,
Drawer C. Narrowsburg, NY 12764.

Persons wishing further information
concerning this meeting, or who wish to
submit written statements, may contact
John T. Hutzky, Area Manager, Upper
Delaware National Scenic and
Recreational River, Drawer C.
Narrowsburg, NY 12764, phone 914-252-
3947.

Minutes of the meeting will be
available for inspection four weeks after
the meeting at the temporary
headquarters of the Upper Delaware
National Scenic and Recreational River
in Narrowsburg, NY.
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Dated: November 17,1980.
James W. Coleman, Jr.,,
RegionalDirector, Mid-Atlantic Region.
[FR Doe. 80-37101 Fled 1-20-a. 8:45 am] -

BILUNG CODE 4310-70-M

INTERSTATE COMMERCE
COMMISSION

Intent to Engage in Compensated
Intercorporate Hauling Operations

This is to provide notice as required
by 49 U.S.C. 10524(b)(1) that the named
corporations intend to provide or to use
compensated intercorporate hauling
operations as authorized in 49 U.S.C.
10524(b).

1. Parent corporation and address bf
principal office: Combustion Engineering
Inc., 900 Long Ridge Road, Stamford, CT
06902,

2. Wholly-owned subsidiaries which
will participate in the opekations, and
address of their respective principal
offices:
American Pole Structures Corporation,

8700 Fairbanks, Houston, TX 77040
Combustion Engineering Americas, Inc.,

1000 Prospect Hill Road, Windsor, CT
06095

Combustion Engineering Overseas, Inc.,
1000 Prospect Hill Road, Wndsor, CT,
06095

Combustion Engineering-Superheater,
Ltd., 1000 Prospect Hill Road,
Windsor, CT 06095

CESCO International Ltd., 1000 Prospect
Hill Rd., Windsor, CT. 06095

Optimum Controls of Canada Limited,
1140 ,de Mainsonneuve Blvd. West,
Montreal, 110, Quebec, Canada
H3AIN2

International Power Systems, Inc., 1000
Prospect Hill Road, Windsor, CT. -
06095

Upper Canada Manufacturing Limited,
99 Bank Street, Ottowa, Ontario,
Canada KIP 6C5 *

CEI Inc.; 1000 Prospect Hill Road,
Windsor, CT 06095

Gray Tool International Inc., P.O. Box
2291, Houston, TX 77001

Gray Tool Trading Company, Inc., P.O.
Box 2291, Houston, TX 77001

Rector-Gray, Ltd., P.O. Box 2291,
Houston, TX 77001

Rector Well Equipment Company, Inc.,
949 S. Sixth Ave., Mansfield, TX 76063

Vetco Inc., 5740 Ralston St., P.O. Box
. 3939, Ventura, CA 93003
Vetco Offshore, Inc., 250 W. Stanley

Ave., P.O. Box 1688, Ventura, CA
93001

Vetco Offshore Industries Proprietary,
Ltd., 250 W. Stanley Ave., P.O. Box
1688, Ventura, CA 93001

Vetco International Inc., 5740 Ralston
St., Ventura, CA 93003

Vetbo Offshore Limited,'250 W. Stanley
Ave., Ventura, Ca 93001

Vetco Overseas Limited, 5740 Ralston
St., Ventura, CA 93003

Vetco-Disk, Inc., 5740 Ralston St.,
- Ventura, CA 93003
C-E Natco Limited, P.O. Box 1710, Tulsa,

OK 74101
C-E Natco Chemicals, Inc.,1120 Bay

Area Boulevard, Pasadena, Tx 77507
Beaumont Well Works, Inc., 4710

Bellaire Boulevard, Houston, TX 77001
C-E Natco Oilfield Construction, Inc.,

5330 E. 31st St., Tulsa, OK 74135
Oilfield Construction Company Inc., P.O.

Box 1925, Bakersfield, CA 93303
Electric Lighting Inc., 1000 Prospect Hill

Road, Windsor, CT 06095
The Air Preheater Company, Inc.,

Wellsville, N.Y. 14895
The Bauer Bros. Co., 3200 Upper Valley

Pike, P.O. Box 968, Springfield, Ohio
45501

Bauer Bros. Co. of Canada Ltd., 192
Mary Street, P.O. Box 910, Brantford,
Ontario

The Ehrsam Company, 300 N. Cedar,
Abilene, Kansas 67410

Ehrsam Transport, Inc., 2nd and Factory,
Enterprise, KS 67441

Crest Enginering, Inc., P.O. Box 27474,
3000 South Post Oak Road, Houston,
TX 77056'

Crest Engineering Ltd., P.O. Box 27475,
3000 South Post Oak Road, Houston,
TX 77056

Lummus Group, Inc., 1515 Broad Street,
Bloomfield,.N.J. 07003

The Lummus Company, 1515 Broad
Street, Bloomfield, N.J. 07003

Lummus Construction Equipment
International, Inc., C-E Lumius
Tower, 3000 South post'Oak Road,
Houston, TX 77056

Lummus Cofistruction Company, 300
Broadacres Drive, Bloomfield, N.J."
07003

Lummus Overseas Corporation, 1515
Broad Street, Bloomfield, N.J. 07003

Lummus International, Inc., 1515 Broad
Street, Bloomfield, N.J. 07003

Construction Equipment International,
Inc.,C-E Lummus Tower, 3000 South
Post Oak Road, Houston, TX 77056

The Lummus Company Canada Limited,
1515 Broad Street, Bloomfield, N.J.
07003

The Randall Corporation, 1400 Brittmore
Road, Houston, TX 77043

C-E Morgan, Inc., 1525 NW. 167th Street,
Miami, Florida 33169

Ken Thelen Co., Inc., 4749 South
Whitnall Ave., Cudahy, WI 53110

C-E Minerals, Inc., 901 East Eighth Ave.,
King of Prussia Industrial Park, King
of Prussia, PA 19406

Combustion Chemicals, Inc., 901 East
Eighth Ave., King of Prussia industrial
Park, King of Prussia, PA 19406

Narvon Products, Inc., 901 East Eighth
Aire., King of Prussia Industrial Park,
King of Prussia, PA 19406

Mullite Company of America, 901 East
Eighth Ave., King of Prussia Industrial
Park, King of Prussia, PA 19406.

Cermatec Ltd., 901 East Eighth Ave,,
King of Prussia Industrial Park, Valley
Forge, PA 19482

C-E Refractories Ltd., 901 East Eighth
Ave., King of Prussia Industrial Park.'
Valley Forge, PA 19482

GlobeRefractories, Inc., PO. Box D,
Newell, W. Va. 26050.

R&I-Ramtite (Canada) Limited, 901
East Eighth Ave., King of Prussia
Industrial Park, Valley Forge, PA
19482. 9

Thermotect Company, Inc,, 901 East
Eighth Ave., King of Prussia Industrial
Park, Valley Forge, PA 19482.

Knox Mining Corp., 1422 Euclid Ave,,
845 Hanna Building, Cleveland, Ohio
44115.

The Muller Corp., 1422 Euclid Ave., 845
Hanna Building, Cleveland, Ohio
44115.

C-E Basic Incorporated, 1422 Euclid
Ave., 845 Hanna Building, Cleveland,
Ohio 44115.

Basic Ceramics, Inc., 1422 Euclid Ave.,
845 Hanna Building, Cleveland, Ohio
44115.

Basic Chemicals, Inc., 1422 Euclid Ave.,
845 Hanna Building, Cleveland, Ohio
44115.

B.R.I. Service Co., 1422 Euclid Ave., 845
Hanna Building, Cleveland, Ohio
44115.

Industrial Magnesia Corp., 1422 Euclid
Ave., 845 Hanna Building, Cleveland,
Ohio 44115.

W. S. Tyler, Incorporated, 8200 Tyler
Boulevard, Mentor, Ohio 44060.

The W. S. Tyler Company of Canada
Ltd., P.O. Box 3006, 225 Ontario St., St.
Catherines, Ontario, Canada L2R 7B0
1. Parent corporation and address of

itsi principal office: Coming Glass
Works, Box 544, Coming, NY 14830.

2. Wholly owned subsidiaries which
will participate in the operations and
addresses of their principal offices:
(a) Gilford Instrument Laboratories, Inc,

132 Artino Street, Oberlin, OH 44074,
(b) Components, Inc., 313 Elm Street,

Biddeford, ME 04005.
1. Parent corporation and address of

principal office: Krueger Metal Products,
Inc., 1330 Bellevue Street, Green Bay, WI
54308.

2. Wholly-owned subsidiaries which
will participate in the operation and
address of their respective principal
offices:
(a] Krueger Metal Products, Inc. of

Mississippi, South Green Streett
Tupelo, MS 38801.

(b) Architectural Fiberglass, Inc., 431 E.
Main Street, Gillette, WI 54124.
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(c) Krueger Trucking, Inc., 1330 Bellevue
Street, Green Bay, WI 54308.
1. Parent corporation: Lyall Electric,

Incorporated-Kendallville, IN.
2. Wholly-owned subsidiaries which

will participate in the operations, and
address of their respective principal
offices:
(a) Lyall Albion Corp.-Albion, IN
(b) Hamilton Products, Inc.-Hamilton,

IN
(c) Silicones, Inc.-South Milford, IN
(d) Wolf Lake Products, Inc.-Wolf

Lake, IN
(e) Indiana Insulated Wire, Inc.-

Kendallville, IN
(f) O.E.M. Electric, Inc.-Kendallville, IN
(g) Automachine, Inc.-Albion, IN
(h) North Webster Products, Inc.-North

Webster, IN
(i) Heaters, Inc.-North Webster, IN
{j) Hawkeye Products, Inc.-Murray, IA
(k) Pent, Inc.-Wolcottville, IN.
(1) Murray Products, Inc.-Murray, IA
(in] Jefferson Products, Inc.-Albion, IN
(o) Cromwell Products, Inc.-Cromwell,

IN
(p) Albion Wire, Inc.-Albion, IN
(q) Ashley Products, Inc.-Ashley, IN
(r) Washington Products, Inc.-

Cromwell, IN
(s) NEI Development Company, Inc.-

Kendallville, IN
(t) Webster Wire Products, Inc.-North

Webster, IN
(u) RAD, Inc.-Abion, IN
(v) Fine Wire, Inc.-South Milford, IN
(w) PVC Compounders, Inc.-

Kendallville, IN
1. Parent corporation and address of

principal office: The Standard Products
Company, 2130 West 110th Street,
Cleveland, Ohio 44102.

2. Wholly-owned subsidiaries which
will participate in the operations and
address of principal offices.
A. Standard Products Canada Ltd., 1030

Erie Street, Stratford. Ontario Canada
N5A 6V7

B. Oliver Tire & Rubber Company, 1200
Sixty-fifth Street, Oakland, California
94662

Agatha L. Mergenovich,
Secretary.
[FR Do. 80-37028 Filed ii-2-a &45 am]
BILLING coo 70-01-M

Motor Carriers Finance Applications
Decision-Notice

The following applications, filed on or
after July 3, 1980, seek approval to
consolidate, purchase, merge, lease
operating rights and properties, or
acquire control of motor carriers
pursuant to 49 U.S.C. 11343 or 11344.
Also, applications directly related to
these motor finance applications (such

as conversions, gateway eliminations,
and securities issuances) may be
involved.

The applications are governed by
Special Rule 240 of the Commission's
Rules of Practice (49 CFR 110 240). An
interim proposed final Rule 240
reflecting changes to comport with the
Motor Carrier Act of 1980 was published
in the July 3. 1980, Federal Register at 45
FR 45529 under Ex Parte 55 (Sub-No. 441,
Rules Governing Applicationg Filed By
Motor Carriers Under49 U.S.C. 11344
and 11349. These rules provides among
other things, that opposition to the
granting of an application must be filed
with the Commission in the form of
verified statements within 45 days after
the date of notice of filing of the
application is published in the Federal
Register. Failure seasonably to oppose
will be construed as a waiver of
opposition and participation in the
proceeding. If the protest includes a
request for oral hearing, the request
shall meet the requirements of Rule
240(C) of the special rules and shall
include the certification required.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.240(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of $10.00, in
accordance with 49 CFR 1100.240(A)[h).

Amendments to the request for
authority will not be accepted after
November26., 1900. However. the
Commission may modify the operating
authority involved in the application to
conform to the Commission's policy of
simplifying grants of operating authority.

We find, with the exception of those
applications involving impediments (e.g.,
jurisdictional problems. unresolved
fitness questions, questions involving
possible unlawful control, or improper
divisions of operating rightsl that each
applicant has demonstrated, in
accordance with the applicable
provisions of 49 U.S.C. 11301,11302,
11343, 11344, and 11349, and with the
Commission's rules and regulations, that
the proposed transaction should be
authorized as stated below. Except
where specifically noted this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor does it appear
to qualify as a major regulatory action
under the Energy Policy and
Conservation Act of 1975.

In the absence of legally sufficient
protests as to the finance application or
to any application directly related
thereto filed on or before January 12,
1981 (or, if the application later becomes
unopposed), appropriate authority will

be issued to each applicant (unless the
application involves impediments upon
compliance with certain requirements
which will be set forth in a notification
of effectiveness of this decision-notice.
To the extent that the authority sought
below may duplicate an applicant's
existing authority, the duplication shall
not be construed as conferring more
than a single operating right.

Applicant(s) must comply with all
conditions set forth in the grant or
grants of authority within the time
period specified in the notice of
effectiveness of this decision-notice, or
the application ofa non-complying
applicant shall stand denied.

Decided- November 20,1980.
By the Commission, Review Board Number

5. Members Krock, Taylor and Williams.
tBoard Member Taylor votes to publish with
impediments, stating that there are
duplications between the rights to be
transferred and those to be retained. Also,
the transfer of the considered rights will
recreate a gateway restruction in the
operations Plymouth is authorized to perform,
which the considered authority was initially
granted to eliminate. There is no evidence of
record to show that applicants have been
moving traffic through the gateways sought to
be eliminated or the traffic involved.)

MC-F-14460F, filed October 28,1980.
NELSON-WESTERBERG, INC. (Nelson)
(1201 Arthur Avenue, Elk Grove Village,
IL 60007---purchase (portion)--
PLYMOUTH VAN LINES, INC.
(Plymouth) (4433-41 Howley Street.
Pittsburgh. PA 15224). Representative:
Robert J. Gallagher, 1000 Connecticut
Avenue, NW., Suite 1112, Washington,
DC 20036. Nelson seeks authority to
purchase a portion of the interstate
operating rights of Plymouth. John R.
Westerberg, the majority stockholder of
Nelson, seeks authority to acquire
control of said rights through the
transaction. Nelson seeks authority to
purchase that portion of Plymouth's
Certificate No. MG-65748 (Sub-No. 5G),
which authorizes the transportation, as
a motor common carrier, over irregular
routes, of household goods, as defined
by the Commission, between points in
IL on the one hand, and, on the other,
points in NJ. Nelson is authorized to
operate as a common carrier pursuant to
Certificate No. MC-52196 and authority
awarded to Nelson in MC-F-14074F,
which authorize the transportation of
household goods, between points in
Cook County. IL. on the one hand, and,
on the other, points in MI, WI, IA, IN,
and OH. and between Hackensack, NJ,
and points in NJ within 60 miles thereof,
on the one hand. and, on the other,
points in CT, ME. MA, NY, PA, and RI.

Notes.-41 Application for temporary
authority has been filed. (2) A directly related
gateway elimination application has been

79175



Federal Register -/ Vol. 45, No. 231 /. Friday, November 28, 1980 / Notices

filed in MC-52196 (Sub-No. 21M, published in
the same Federal Register issue.

Decision-Notice

The following operating rights
applications, filed on or after July 3,
1980, are filed in connection with
pending finance applications under 49
U.S.C. 10926, 11343 or 11344. The
applications are governed b5, Special
Rule 247 of the Commission's General
Rules of Practice (49 CFR 1100.247).
Special Rule 247 was published in the
Federal Register of July 3, 1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Persons submitting
protests to applications filed in .
connection with pending finance
applications are requested to indicate
across the front page of all documents
and letters submitted that the involved
proceeding is directly related to a
finance application and the finance
docket number should be provided. A
copy of any application, together wth
applicant's supporting evidence, can be
obtained from any applicant upon
request and payment to applicant of
$10.00.

Amendments to the request for
authority are not allowed. However, the
Commission may have modified the
application to conform to the
Commission's policy of simplifying
grants -of operating authority..

Findings: With the exceptions of those
applications involving duly noted
problems (e.g.,; unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, thaLeach applicant has
demonstrated that its proposed service
warrants a grant of the application
under the governing section df the
Interstate Commerce Act: Each
applicant is fit, willing, and able
properly to perform the service proposed
and to conform to the requirements of
T tle 49, Subtitle IV, United States Code,
and the Commission's regulations.
Except where specifically noted,.this
decision is neither-a major Federal
action significantly affecting the quality.
of the human environment nor amajor
regulatory action under the Energy
Policy and COnservation Act of 1975..'

In the absence of legally sufficient
protests in the form of verified
statements as to the finance application
or to the following operating rights
applications directly related thereto
filed on or before January 12, 1981 (or, if
the application later becomes
unopposed), appropriate authority will
be issued to each applicant (except -
where the application involves duly
noted problems) upon compliance with

certain requirements which will be set
f6rth in a notification of effectiveness of
this decision-notice. Within 60 days •
after publication an applicant may file a
verified statement in rebuttal to any
statement in opposition.

Applicant(s) must comply with all
conditions set forth in the grant or
grants of authority within the time
period specified in the notice, by
effectiveness of this'decision-notice, or
the application of a non-complying
applicant shall stand denied.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

Dated: November 20,1980.
MC 52196 (Sub-2F), filed October 28,

1980. Applicant: NELSON-
WESTERBERG, INC.-GATEWAY
ELIMINATION, 1201 Arthur Avenue, Elk
Grove Village, IL 60007. Representative:
Robert J. Gallagher, 1000 Connecticut
Avenue NW., Suite 1200, Washington,
DC 20036. To operate as a motor
common carrier, in interstate or foreign
commerce, over irregular routes,
transporting householdgoods as defined
by the Commission, between points'in
NJ, CT, ME, MA, NY, PA, and RI, on the
one hand, and, on the other, points in IL,
WI, IA, IN, OH, and MI.

Note.-Tis application is directly related
to a finance proceeding in MC-F-14460F, -
published in this same Federal Register issue.
The purpose of this application is to eliminate
the gateways of Cook County, IL; and
Hackensack, NJ, and points in NJ within 60
miles of Hackensack.
Agatha L. Mergenovich;
Secretary.
IFR Doc. 80-37025 Filed 11-26-80;.8:45 an]

BILNG COos 7035-01-M

Motor Carrier Permanent Authority-
Decisions Notice

The following applications, filed on or
after July 3, 1980, are governed by
Special Rule 247 of the Commission's.
Rules of Practice, see 49 CFR 1100.247.
Special rulq 247 was published in the
Federal Register of July 3, 1980, at 45 FR
45539.

Persons.wishing to oppose an
application must follow the rules under
49 CEkIf00.247(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of $10.00.

Amendnfents to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the

Commission's policy of simplifying
"grants of operating authority,

Findings

With the exception of those
applications involving duly noted
problems (e.g., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questijons)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act, Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 40,
Subtitle IV, United States Code, and the
Commission's regulations, Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Edergy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed on or before January 12,
1981 (or, if the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in-a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition,

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

T4Note.-All applications are for authority
to operate as a motor common carrier in
interstate or foreign commerce over Irregular
routes, unless noted otherwise, Applications
for motor contract carrier authority ate those
where service is for a named shipper "under
cofitract".

Volume No. OPI-082

Decided: November 20, 1980.
By the Commission, Review Board Number

1, Members Carleton, Joyce and Jones.

MC 74321 (Sub-157F, filed November
12, 1980. Applicant: B.F. WALKER, INC.,
1555 Tremont Pl., P.O. Box 17-B, Denver,
CO 80217. Representative: Richard P.
Kissinger, Steele Park, Suite 330, 50
South Steele St., Denver, CO 80209.
Transportinggeneral commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and.munitions), for
the United States Government, between
points in the U.S.

MC 150200 (Sub-2F), filed November 0,
1980. Applicant: BRAVE TRANSPORT,
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INC., 3181 Bankhead Highway, Room
100, Atlanta, GA 30318. Representative:
Richard M. Tettelbaum, 3390 Peachtree
Rd., NE., 5th Floor-Lenox Towers South,
Atlanta, GA 30326. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the United States Government,
between points in the U.S.

Volume No. OPZ-101

Decided: November 19. 1980.
By the Commission. Review Board Number

2, members Chandler, Eaton, and Liberman.

MC 2202 (Sub-642F), filed November 3,
1980. Applicant- ROADWAY EXPRESS,
INC., 1077 Gorge Blvd., P.O. Box 471,
Akron, OH 44309. Representative:
William 0. Turney Suite 1010, 7101
Wisconsin Ave., Washington, DC 20014.
Over regular routes, transporting
general commodities (except classes A
and B explosives and household goods
as defined by the Commission), between
Jacksonville and Palestine, TX, over U.S.
Hwy 79, serving all intermediate points.

Note.-Applicant intends to tack this
authority with its existing regular route
authority.

MC 3062 (Sub-54F}, filed November 3,
1980. Applicant INMAN FREIGHT
SYSTEM, INC., 321 North Spring
Avenue, Cape Girardeau, MO 63701.
Representative: G. H. Boles (same
address as applicant). Transporting
lead, lead alloys, and zinc, from
Herculaneum, MO, to Atlanta, GA.

MC 4963 (Sub-128F), filed November 4,
1980. Applicant JONES MOTOR CO.,
INC., Bridge St and Schuylkill Rd.,
Spring City, PA 19475. Representative:
Roland Rice, Suite 1301,1600 Wilson
Blvd., Arlington, VA 22209. Transporting
general commodities (except household
goods as defined by the Commission
and Classes A and B explosives),
between those points in the U.S. in and
east of MN, IA, KS, MO, AR, and LA
(except FL).

MC 20582 (Sub-9F}, filed October 30,
1980. Applicant HENRY H. STEVENS,
INC., 1273 Broadway, Flint, M1 48506.
Representative: Miss Wilhelmina
Boersma, 1600 First Federal Bldg.,
Detroit, MI 48226. Transporting
household goods as defined by the
Commission, between points in ID, MT.
ND, SD, and WY, on the one hand, and,
on the other, points in the U.S. (except
AK and HI).

MC 77972 (Sub-36F1, filed October 31,
1980. Applicant MERCHANTS TRUCK
LINE, INC., P.O. Box 908, New Albany,
MS 38652. Representative: Donald B.
Morrison, P.O. Box 22628, Jackson, MS
39205. Transporting (1) material
handling equipment, (2) mobile home

axles and mounted tires and rims, (3)
iron and steel articles, and (4) parts,
attachments, and accessories for the
commodities in (1) to (3) above, between
points in the U.S. (except AK and HI),
restricted to traffic originating at or
destined to the facilities used by
Continental Conveyor & Equipment
Company, Inc.

MC 87103 (Sub--W6F), filed November
3.1980. Applicant: MILLER TRANSFER
AND RIGGING CO,. P.O. Box 322,
Cuyahoga Falls, OH 44222.
Representative: Edward P. Bocko, P.O.
Box 496, Mineral Ridge, OH 44440
Transporting (1) metal working lathes,
components tools and parts for metal
working lathes and components tools,
(except commodities in bulk) and (2)
materials equipment, and supplies used
in the manufacture and distribution of
the commodities in (1) above (except
commodities in bulk), between points in
Allen, Cuyahoga, and Hamilton
Counties, OH, and Davidson County,
TN, on the one hand, and, on the other.
points in the U.S. (except AK and HI).

MC 98572 (Sub-80F). filed October 22,
1980. Applicant: SOUTHEAST TEX-
PACK EXPRESS, INC., P.O. Box 47967,
Dallas, TX 75247. Representative: Austin
L. Hatchell, P.O. Box 2165, Austin, TX
78768. Over regular routes, transporting
general commodities (except classes A
and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment) (1) between Dallas
and Waxahachie, TX, over (a) U.S. Hwy
77, and (b) Interstate Hwy 35, (2)
between Waxahachie and Ennis, TX,
over U.S. Hwy 287, (3) between Ennis
and Richland, TX: from Ennis over U.S.
Hwy 75 to junction TX Hwy 14, then
over TX Hwy 14 to Richland, and return
over the same route, (4) between
Fairfield and Galveston, TX, over U.S.
Hwy 75, (5) between Richland and
Mexia, TX, over TX Hwy 14, (6) between
Mexia and Fairfield, TX, over U.S. Hwy
84, (7) between Dallas and Jacksonville,
TX, over U.S. Hwy 175, (8) between
Jacksonville and Alto, TX, over U.S.
Hwy 69, (9) between Alto and
Nacogdoches, TX, over TX Hwy 21, (10)
between Nacogdoches and Lufkin, TX,
over U.S. Hwy 59, (11) between Lufkin
and Kountze, TX, over U.S. Hwy 69, (12)
between Kountze and Silsbee, TX, over
TX Hwy 327, (13) between Silsbee and
Beaumont, TX, over U.S. Hwy 96, (14)
between Houston and Orange, TX, over
U.S. Hwy 90, (15) between Beaumont
and Port Arthur, TX, over (a) TX Hwy
347, and (b) over U.S. Hwy 69, (16)
between Orange and Port Arthur, TX,
over TX Hwy 87, (17) between Port
Arthur and Winnie, TX, over TX Hwy

73, (18) between Winnie and Anabauc,
TX: from Winnie over TX 124 to junction
TX Hwy 65, then over TX Hwy 65 to
Anahauc, and return over the same
route, (19) between Houston and
Madisonville, TX: (a) from Houston over
Interstate Hwy 45 to junction TX Hwy
21, then over'TX Hwy 21 to
Madisonville, and return over the same
route, and (b) over U.S. Hwy 75, (20]
between junction U.S. Hwy 75 and TX
Hwy 21, and Palestine, TX: from
junction U.S. Hwy 75 and TX Hwy 21
over U.S. Hwy 75 to juction U.S. Hwy
287, then over U.S. Hwy 287 to Palestine,
and return over the same route, (21)
between junction Interstate Hwy 45 and
TX Hwy 21, and junction Interstate Hwy
45 and U.S. Hwy 287, over Interstate
Hwy 45, (22) between Corsicana and
Athens, TX, over TX Hwy 31. (23]
between Kemp and Rosser, TX: from
Kemp over TX Hwy 274 to junction TX
Farm Road 148, then over TX Farm Road
148 to Scurry, TX, then over TX Hwy 34
to Rosser, and return over the same
route, (24) between Rosser and Trinidad,
TX: from Rosser over TX Hwy 34 to
junction TX Farm Road 148, then over
TX Farm Road 148 to TX Hwy 274 to
Trinidad, and over the same route, (25)
between Trinidad and Mabank, TX:
from Trinidad over TX Hwy 31 to
Malakoff, then over TX Farm Road 85 to
Mabank. and return over the same route,
(26) between Athens and Murchison,
TX. over TX Hwy 31, (27) between
Corsicana and Purdon. TX: from
Corsicana over TX Hwy 22 to junction
TX Farm Road 1839, then over TX Farm
Road 1839 to Emhouse, then over TX
Farm Road 1126 to Barry, then over TX
Hwy 22 to Blooming Grove, then over
TX Farm Road 55 to junction TX Hwy
31, then over TX Hwy 31 to TX Farm
Road 3194, then over TX Farm Road
3194 to Purdon. and return over the
same route, (28] between junction TX
Farm Road 3194 and TX Hwy 31, and
Corsicana, over TX Hwy 31, (29
between Mexia and Shiloh, TX, over TX
Farm Road 39, (30) between Palestine
and Tucker, TX: (a) from Palestine over
TX Hwy 19 to Montalba, then over TX
Farm Road 321 to junction TX Farm
Road 645 at Tennessee Colony, then
over TX Farm Road 645 to Tucker, and
return over the same route, and (b) over
U.S. Hwy 79, (31] between Palestine and
Neches, TX, over U.S. Hwy 79, (32)
between junction TX Hwy 294 and U.S.
Hwy 287, and Slocum, TX, over TX Hwy
294, (33) between Jacksonville and
Mount Selman, TX, over U.S. Hwy 69,
(34) between Jacksonville and New
Summerfield, TX. over U.S. Hwy 79, (35)
between junction TX Farm Road 1129
and TX Hwy 31, Roane, TX, over TX
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Farm Road 1129, (36) between junction
unnumbered Hwy and U.S. Hwy 69
north of Rusk, TX, and Rusk, TX: (a)
from junction urinumbered Hwy and
U.S. Hwy 69 over U.S. Hwy 69 to
junction TX Farm Road 22, then over TX
Farm Road 22 to junction TX Hwy 110,
then over TX Hwy 110 to junction U.S.
Hwy 84, then over U.S. Hwy 84 to Rusk,
TX, and return over the same route,
serving Gallatin, Turney, and Dialville,
as intermediate points, and (b) over U.S
Hwy 69, (37) between junction TX Hwy
110 and U.S. Hwy 84, and Sacul,_TX:
from junction TX Hwy 110 and U.S. Hwy
84 over U.S. Hwy 84 to Reklaw, then
over TX Hwy 204 to Sacul, and return
over the same route, (38) between
Nacogdoches and Appleby, TX, over
U.S. Hwy 59,,(39) between Nacogdoches
and Martinsville, TX, overTX Hwy 7,
(40) between Nacogdoches and Melrose,
TX, over TX Hwy 21, (41) between
Buffalo and Jewett, TX, over U.S. Hwy
79, (42) between Centerville and
Marquez, TX, over TX Hwy 7, (43)
between Crockett and Kennard, TX,
over TX Hwy 7, (44) between Lufkin and
Wells, TX, over U.S. Hwy 69, (45)
between Madisonville and Normangee,
TX: from Madisonville over TX Hwy 21
to junction TX Farm Road 39, then over
TX Farm Road 39 to Normangee, and
return over the same route.
(46) between Madisonville and Midway,
TX, over TX Hwy 21, (4,7) between
Woodville and-Chester, TX, over U.S.
Hwy 287, (48) between Hillister and
Spurger, TX, over TX Farm Road 10'13,
(49) between-Silsbee and Kountze, TX,
over TX Farm Road 418, (50) between
Silsbee and Fred, TX, over TX Farm
Road 92, (51) between Silsbee and
Honey Island, TX: from Silsbee over TX
Farm Road 418 to junction TX Farm
Road 1293, then over TX Farm Road
1293 to Honey Island, and return over
the same route, (52) between Spring and
Tomball, TX, over TX Farm Road 2920,
(53) between Liberty, TXand junction
TX Farm Road 770 and U.S. Hwy 90:
from Liberty over TX Hwy 146 to
junction TX Farm Road 162, then over
TX Farm Road 162 to junction TX Farm
Road 770, then over TX Farm Road 770
to junction U.S. Hwy 90, gnd return over
the same route, (54) between Winnie
and Hamshire, TX,-over (a) TX Hwy 73-
and (b) TX Hwy 124, (55) between
junction TX Hwy 61. and Interstate Hwy
10, and junction Interstate Hwy 10 and
U.S. Hwy 90, over Interstate Hwy 10,
(56) between Galveston and Port
Bolivar, TX: from Galveston over
Interstate Hwy 45 to junction TX Hwy
87, then over TX Hwy 87 to Port Bolivar,
and return over the same route, (57)
between junction Interstate Hwy 45 and

TX Hwy 6, and Arcadia, TX, over TX
Hwy 6, (58)between Dallas and Ennis,
TX, over Interstate Hwy 45, (59)
between Beaumont and Sour Lake, TX,
over TX Hwy 105, (60) between Port
Arthir and Sabine Pass, TX, over TX
Hwy 87, (61) between.Beaumont and
Fannett, TX, over TX Hwy 124, (62)
between junction TX Hwy 22 and TX
Farm Road 1839, and'Barry, TX, over TX
Hwy 22, (63) between Conroe and
Montgomery, TX, over TX Hwy 105W,
(64) between Conroe and Security, TX,
over TX Hwy 105E, (65) in connection
with routes (19), (20), and (21) above,
serving Conroe, New Waverly,
Huntsville, Trinity, Groveton, Crockett,
Pennington, and Lovelady, TX. as off-
route points, and [66) serving all
intermediate points in routes (1) through
(64) above; restricted ia (1) through (66)
above against the transportation of
packages or articles weighing in the
aggregate more than 500 pounds from
one consignor at one location to one
consignee at one location on any one
day.

MC 107012 (Sub-601F), filed November
6, 1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Hwy 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop
(same as applicant). Transporting (1)
paper and paper products, and materials
equipment, and supplies used in the
manufacture and distribution of paper
and paper products, (2) plastic and
plastic products (except commodities in.
bulk) and (3) furniture, (except • .
commodities in bulk), between points in
the U.S. (except AK and HI and except
from the facilities of Scott Paper Co. in
DE, ME, MA, NJ, NY, and PA, to those
points in the U.S. in and east of ND, SD,
NE, KS, OK and TX).

MC 112713 (Sub-316F1, filed November
6,1980. Applicant: YELLOW FREIGHT
SYSTEM, INC., P.O. Box 7270, Overland
Park, KS 66207. Representative:John M.
Records (siae address as applicant).
Over regular routes transporting general
commodities (except those of unusual
value, household goods as defined by
the Comnission, classes A and B
explosives, commodities in bulk, and
those requiring special equipment),
moving on bills of lading of freight
forwarders as defined in 49 U.S.C.
§ 10102(8), (1) between Tampa and
Miami, FL, over U.S. Hwy 41, and (2)
between Naples and Port Everglades,
FL, over FL Hwy 84, serving all
intermediate points in (1) and (2) above.

Note.-Applicant intends to tack this
authority with its existing authority in MC
112713.

MC 119522 (Sub-52F1, filed October 31,
1980. Applicant: McLAIN TRUCKING, -

INC., 2425 Walton St,, P.O. Box 2159,
Anderson, IN 46011. Representative:
John B. Leatherman, Jr. (same address as
applicant). Transporting general
commodities (except household goods
as defined by the Commission and
'classes A and B explosives), between
points in OH, and those in Marion
County, IN.

MC 119493 (Sub-401F1, filed October
31, 1980. Applicant: MONKEM
COMPANY, INC., P.O. Box 1196, Joplin,
MO 64801. Reprdsentative: Thomas D.
Boone (Address same as applicant).
Transporting fertilizer compounds, from
Chicago Heights, IL, to Abilene and
Lawrence, KS.

MC 120193 (Sub-3F, filed November 0,
198P. Applicant: C & M TRUCKING,
INC. Castle Island Marine Terminal,
South Boston, MA 02127.
Representative: Frank J. Weiner, 15
Court Square, Boston, MA 02108.
Transporting motor vehicles, in
truckaway service, from points In
Suffolk County, MA, to points in
Albany, Rensselaer, Schenectady,
Greene, Columbia, Dutchess, Ulster,
Saratoga, and Washington Counties,
NY. Condition: Issuance of this
certificate is conditioned upon
coincidental cancellation, at applicant's,
written request, of its certificate of
registration in MC 120193 (Sub-1), Issued
October14,1963.

MC 124692 (Sub-346F, filed Novembor
12, 1980. Applicant: SAMMONS
TRUCKING, a corporation, P.O. Box

'4347, Missoula, MT 59806 .
Representative: James B. Hovland, Suite
M-20, 400 Marquette Ave., Minneapolis,
MN 55401. Transporting building
materials, from points in Koochiching
County, MN, to points in AZ, NV, and
CA.

MC 124692 (Sub-347F1, filed November
6,1980. Applicant: SAMMONS
TRUCKING, P.O. Box 4347, Missoula,
MT 59801. Representative: Donald W.,
Smith, P.O. Box 40248, Indianapolis, IN
-46240. Transporting heat exchangers -
andpqrts for heat exchangers from
Tulsa, OK, to points in the U.S.

MC 125023 (Sub-85F, filed October 31,
1980. Applicant: SIGMA-4 EXPRESS,
INC., P.O. Box 9117, Erie, PA 16504,
Representative: Richard C. McGinnis,
711 Washington Bldg., Washington, DC
20005. Transporting general
commodities (except household goods
as defined by the Commission and
classes A and B explosives), between
points in the U.S., restricted to traffic
originating at or destined to the facilities
of Hammermill Paper Company, Inc.

MC 126822 (Sub-107F1, filed November
3, 1980. Applicant: WESTPORT

I I i
I
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TRUCKING COMPANY, 15580 South
169 Highway, Olathe, KS 66061.
Representative: John T. Pruitt (same
address as applicant). Transporting (1]
glass, and (2) materials, equipment, and
supplies used in the manufacture and
distribution of glass, between points in
Macon County, IL, on the one hand, and,
on the other, points in IA, KS, MN, MO,
MT, NE, ND, SD, WI. and WY.

MC 126822 (Sub-108F}, filed November
12, 1980. Applicant: WESTPORT
TRUCKING COMPANY, a Missouri
corporation, 15580 South 169 Highway,
Olathe, KS 66061. Representative: John
T. Pruitt (same address as applicant).
Transporting foodstuffs and beverages,
between points in Webb County, TX, on
the one hand, and, on the other, points
in IL, NJ, NY, and WI.

MC 136343 (Sub-228F, filed October
31, 1980. Applicant MILTON
TRANSPORTATION, INC., P.O. Box
355, Milton, PA 17847. Representative:
Herbert R. Nurick, P.O. Box 1166,
Harrisburg, PA 17120. Transporting
general commodities (except classes A
and B explosives, household goods as
defined by the Commission, and
commodities in bulk], between the
facilities of Kimberly-Clark Corporation
in AL, AR, CA, CT, MA, MI, MS. NJ. NY.
NC, PA, OH, SC, TN, VA, and WI, on
the one hand, and, on the other, points
in the U.S. (except AK and HI).

MC 138575 (Sub-13F), filed November
3,1980. Applicant: GWINNER OIL CO.,
INC., P.O. Box 38, Gwinner, ND 58040.
Representative: James B. Hovland. Suite
M-20, 400 Marquette Ave., Minneapolis,
MN 55401. Transporting (1)(a)
agricultural machinery, industrial
machinery, and construction machinery,
and (b) parts and subassembles for the
commodities in (1)(a) above, form points
in Burleigh, Cass, Richland, and Sargent
Counties, ND, to points in the U.S.
(except AK and HI), and (2) materials
and supplies used in the manufacture of
the commodities in (1) above, in the
reverse direction.

MC 142608 (Sub-32F1, filed November
6, 1980. Applicant CONTRACT
CARRIERS OF AMERICA, INC., P.O.
Box 196 Springfield, MA 01101.
Representative: Stephen J. Habash. 100
E. Broad St., Columbus, OH 43215.
Transporting (1) plastic film or sheeting,
and (2) materials, equipment and
supplies used in the manufacture and
distribution of the commodities in (1]
above (except commodities in bulk)
between points in the U.S., under
continuing contract(s) with Resinite
Division of Borden Chemical Company,
Div. of Borden, Inc., of North Andover,
MA.

MC 142603 (Sub-33F}, filed November
6,1980. Applicant: CONTRACT
CARRIERS OF AMERICA. INC., P.O.
Box 1968. Springfield, MA 01101.
Representative: Stephen J. Habash, 100
E. Broad St.. Columbus, OH 43215.
Transporting piece goods and wearing
apparel, between points in the U.S.,
under continuing contract(s) with N.
Edelson Sons Corporation, of New York,
NY.

MC 142003 (Sub-34F}, filed November
6,1980. Applicant: CONTRACT
CARRIERS OF AMERICA, INC.,
P.O.Box 1968, Springfield MA 01101.
Representative: Stephen J. Habash. 100
East Broad Street, Columbus, OH 43215.
Transporting general commodities
(except household goods as defined by
the Commission and Classes A and B
explosives) between points in the U.S.,
under continuing contract(s) with Gulf &
Western Industries, Inc.. of New York.
NY.

MC 143002 (Sub-22F), filed November
12,1980. Applicant: C.D.B.,
INCORPORATED, 155 Spaulding, S.E.,
Grand Rapids, MI 49506. Representative:
Karl L Gotting, 1200 Bank of Lansing
Building. Lansing. M 48933.
Transporting such commodities as are
dealt in by manufacturers of
applicances, between points in the U.S.,
under continuing contract(s) with the
Gibson Appliance Corporation, of
Greenville, MI.

MC 144393 (Sub-2F), filed November 7,
1980. Applicant- BORDER
DISTRIBUTING COMPANY, 7800 South
Angora (P.O. Box 4423), El Paso. TX
79914. Representative: Mr. Gene
Crutcher (address same as applicant).
Transporting food in containers, and
mea meat products and meat by-
products, and articles distributed by
meat-packing houses, as described in
Sections A and C of Appendix I to
report in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 768.
between Kansas City, MO, and points in
AZ, CA. CO, ID, KS, NV, NM, OK, OR.
TX, UT, and WA.

MC 144452 (Sub-21F), filed November
4,1980. Applicant- ARLEN LINDQUIST
d.b.a. ARLEN E. LINDQUIST
TRUCKING 7192 Davenport Street, NE.,
Minneapolis, MN 55434. Representative:
William J. Gambucci, Suite M-20 400
Marquette Ave., Minneapolis, MN 55401.
Transportingpetroleum automotive
chemicals, cleaning compounds, and
such commodities as are dealt In or
used by automotive service centers and
distributors of petroleum products, (1)
between points in OK, on the one hand,
and. on the other, points in MN, ND. and
SD; and (2) between points in Cook
County, EL, on the one hand, and, on the

other, points in AR, CO. IL, IN, IA. KY.
KS, LA. MI, MN, MO, MT, NE, PA, SD,
TN, TX, WI and WY.

MC 144483 (Sub-6F}, filed October 31,
1980. Applicant: MAHER. INC., R. R. No.
14, Box 330, West Terre Haute, IN 47885.
Representative: Norman R. Garvin, 1301
Merchants Plaza, East Tower
Indianapolis, IN 46204. Transporting
liquefied petroleum gas, andmaterials,
equipment and supplies used in the
manufacture and distribution of
liquefied petroleum gas, between points
in the U.S., under continuing contract(s)
with Pyrofax Gas Corp., of Houston, TX.
Condition: Any permit issued in this
proceeding shall be limited in term to a
period expiring 5 years from its date of
issue.

MC 144622 (Sub-192F), filed November
6,1980. Applicant: GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, little
Rock, AR 72219. Representative: J. B.
Stuart, P.O. Box 179, Bedford, TX 76021.
Transporting general commodities
(except household goods as defined by
the Commission and classes A and B
explosives), from the facilities of The
Charter Oak Shippers Cooperative
Association, Inc., and its members, in
CT, MA, RI. NY, and NJ, to points in the
U.S.

MC 144622 (Sub-194F], filed November
4,1980. Applicant: GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, Little
Rock. AR 72219. Representative: J. B.
Stuart. P.O. Box 179. Bedford, TX 76021.
Transporting such commodities as are
dealt in or used by hardware stores,
drug stores, discount stores, grocery
stores, and food business houses, (a)
between the facilities of Grocery Store
Products, in Chester County, PA, on the
one hand, and, on the other, points in
CA, MO, and TX, (b) between the
facilities of The Clorox Copany, in Cook
County, IL, on the one hand, and, on the
other, points in CA and TX, and (c)
between the facilities of The Clorox
Company, in Clayton County, GA. on
the one hand, and, on the other, points
in CA and MO.

MC 144622 (Sub-195F}, filed November
3,1980. Applicant GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, Little
Rock, AR 72219. Representative: J. B.
Stuart, P.O. Box 179, Bedford TX 76021.
Transporting: such commodities as are
dealth in by discount and variety stores,
(1) between points in AL AR. IL, KS,
KY, LA. MS. MO, OK, TN, and TX; and
(2) between points in MN, MI, WI, PA,
NY, CT, RI, MA. ME, MD, NJ, WV, VA.
NC, and SC, on the one hand, and, on
the other, points in AR and TX.

MC 144622 (Sub-196F}, filed October
20,1980. Applicant: GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, little
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Rock, AR 72219. Representative: J. B.
Stuart,'P.O. Box 179, Bedford, TX 76021.
Transporting (1) foodstuffs, and (2) "
materials, equipment, and supplies used
in the-manufacture and distribution of
foodstuffs, between Clearfield, UT,
Lewiston and American Falls, ID, and
points in CA, OR, and WA, on the one
hand, and, on the other, those points in
the U.S. on and east of U.S. Hwy 85. -

MC 147723 (Sub3F0), filed October 31,
1980. Applicant: E. B. COMPANY,'a 2-
corporation, 5100 West 164th St., Brook
Park, OH 44142. Representative: Andrew
Jay Burkholder, 275 East State St.,
Columbus, OH 43215. Transporting (1)
Chemicals (except commodities in bilk),
and (2) Materials, equipment, and
supplies used in the manufacture and
distribution of the commodities in.(1)
above (except commodities in bulk),
between points in Los Angeles County,
CA, Essex County, NJ, DeKalb County,
GA, and Cuyahoga County, OH, on the
one hand, and, on the other, points in
the U.S. (except AK and HI].

MC 147993 (Sub-F], filed November 7,
1980. Applicant: C. H. MASLAND &
SONS, 50 Spring Rd., Box 40, Carlisle,
PA 17013. Representative: J. Roger Gratz
(same address as applicant).'
Transporting materials, equipment, and
supplies used in the manufacture and
'distribution of pneumatic tires, tubes, 2
rubber roofing materials, and radiator
hose, between points in the U.S., under
continuing contract(s) with Carlisle Tire
& Rubber Company, of Carlisle, PA.

MC 148283'(Sub-10F], filed November
7, 1980. Applicant: ABC
TRANSPORTATION COMPANY, a
corporation; State Docks Rd., Eufaula,
AL 36027. Representative: Thomas E.
James, P.O. Box 270535, Dallas, TX
75227.Transporting lumber, wood
products, and wood articles,"between
points in the U.S., under continuing
contract(s) with Intermountain-Orient,
Inc., of Boise, ID.

-MC 148522 (Sub-8F), filed Octobezr30,
1980. Applicant: PAUL E. ACE.

/TRUCKING, INC., 930 Clay Ave.,
Stroudsburg, PA 18360. Representative:
Joseph A. Keating, Jr., 121 S. Main St.,
Taylor, PA 18517. Transporting (1)
corrugated fiberboard products, from
Willamsport, PA, to points in MA, CT,'
NY, MD, NJ, and PA, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of the
commodities in (1) above, in the reverse
direction.

MC 148773 (Sub-3F), filed October 31,
1980. Applicant: A.F.L. TRUCK LINES,
INC., 3661 West Blue Heron Blvd.,
Riviera Beach, FL 33404. Representative:
Anthony E. Young, Suite 350, 29 South
LaSalle Street, Chicago, IL 60603.

Transporting building materials, lumber,
and plywood, between points in the
U.S., under continuing contract(s) with
Plywoods Distributing, Inc., of Wheaion,
IL:

MC 148822 (Sub-7F), filed November
11, 1980. Applicant: SUPER TRUCKERS,
INC., 3900 Commerce Ave., Fairfield, AL
35064. Representative: Gerald D. Colvin,
Jr., Birmingham, AL 35203. Transporting
(1] flat glass, and (2) materials,
equipment and supplies used in the
manufacture, installation, and
distribution of flat glass, between points
in the U.S., under continuing contract(s)
with Laminated Glass Corporation, of
Detroit, MI, and Consolidated Eastern
Industries, of Telford, PA.

MC 150542 (Sub-2F], filed November 6,
1980. Applicant: RIDGEFIELD PARK
TRANSPORT CO., INC., 106 Teaneck
Road, Ridgefield Park, NJ 07660.
Representative: Michael R. Werner, 167
Fairfield Road, P.O. Box 1409, Fairfield,
NJ 07006. Transporting general
commodities (except classes A and B
explosives and household goods as
defined by the Commission), between
points in the U.S., under a continuing
contract(s) with Pepsi-Cola Company$

Diversified Containers, Inc., and Pepsi-
Cola Metropolitan Bottling Co., Inc., of
Purchase, NY,

MC 150812 (Sub-IF), filed November
31,1980. Applicant: FROST
TRANSPORTATION, INC., P.O. Box
3400, Shreveport, LA 73303.
Representative: Joseph A. Keating Jr.,
121 S. Main St., Taylor,-PA 18517.
Transporting general commodities.
(except h6usehold goods as defined by
the Commission, classes A and B
explosives, commodities in bulk, ind
those requiring special equipment),
between points in the U.S., under
continuing contract(s) with Gould, Inc.,
of Rolling Meadows, IL.

MC 151282'(Sub-IF), filed November
31, 1980. Applicait: WAYNE
TRANSPORT, INC., 1790 Spiuce St.,
Defiance, OH 43512. Representative:
Keith D. Warner (address same as
applicant]. Transporting (1) iron and
steel articles, and (2) materials and
supplies used in the manufacture and
distribution of iron and steel articles,
between points in the U.S., under
Scontinuing contract(s].with Defiance
Steel Co., Inc., of Defiance, OH, and
SOCOR Incorporated, of Continential,
OH. Condition: The pbrson or persons
who appeari to be engaged in common
control of applicant and another
regulated carrier must either file an
application under 49 U.S.C. 11343 or
submit an affidavit indicating why such
approval-is unnecessary.

MC 152252 (Sub-2F], filed November 0,
1980. Applicant: CONSOLIDATED
PRODUCTIONS, INC., 333 North
Foothill Road, Beverly Hills, CA 90210.
Representative: Ira S. Rubin, One
Wilshire Bldg. Suite 1600, Los Angeles,
CA 90017. Transporting such ,
commodities as are dealt In or used by
manufacturers and distributors of
theatrical, stage, trade, and industrial
shows and productions, between points
in the U.S.

MC 152503F, filed October 22, 1980.
Applicant: R. J. ESPOSITO TRUCKING
CO., 210 Depdt Rd., P.O. Box 3205,
Milford, CT 06460. Representative:
Walter L. Weart, 548 Anita St., Des
Plaines, IL 60016. Transporting general
commodities, (except household goods
as defined by the Commission, and
classes A and B explosives), between
-points in ME, NH, VT, CT, RI, MA, PA,
NY, NJ, MD, DE, and DC.

MC 152512F, filed October 28,1980.
Applicant: CARL MARTINO, d.b.a. C.
CARL DELIVERY SERVICE, 101
Kimberry County, Rolling Meadows, IL
60008. Representative: Thems N.
Anastos, 120 West Madison St.,
Chicago, IL 60602. Transporting plastic
and plastic products, and pulp board,
from points in Cook and McHenry
Counties, IL, to points in Milwaukee,
Racine, and Kenosha Counties, WI.

MC 152543 (Sub-IF, filed November 5,
1980. Applicant: J & S
TRANSPORTATION, INC., 1015 North
Street, Conyers, GA 30207.
Representative: J. L. Fant, P.O. Box 577,
Jonesboro, GA 30237. Transporting
liquid chemicals, in bulk, in tank
vehicles, between points in Fulton,

- DeKalb, Cobb, Clayton, Gwinnett and
Rockdale Counties, GA, on the one
hand, and, on the other, points in AL,
AR, DE, FL, GA, IL, KY, LA, MS, NJ, NY,
NC, OH, OK, PA, SC, TN, TX, VA and
WV.

MC 152562F, filed October 30, 1980.
Applicant: P.P.M. CARRIERS, INC., 18
Hackensack Ave., S. Kearny, NJ 07032.
Representative: Robert A. Russell, 300
Main St., Hackettstown, NJ 07804.
Transporting waste products and
materials forrecycling, between points
in NJ, NY, IA, IN, LA, TX, MS, OK, AL,
AR, MO, NE, MI, and WL
Volume No. OP3-081

Decided November 18,1980.
By the Commission, Review Board Number

2, Members Chandler, Eaton, and Liberman.
Member Eaton not participating.

MC 1824 (Sub-128F), filed November 3,
1980. Applicant: PRESTON TRUCKING
COMPANY, INC., 151 Easton Blvd.,
Preston, MO 21655. Representative: C. S.
Perry (same address as applicant].
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Transporting general commodities,
except household goods as defined by
the Commission, and classes A and B
explosives), serving Wentzville, MO, as
an off-route point in connection with
carrier's presently authorized regular
routes.

MC 60014 (Sub-197F), filed November
6, 198o. Applicant: AERO TRUCKING,
INC., P.O. Box 308, Monroeville, PA
15146. Representative: A. Charles Tell,
100 E. Broad St, Columbus, OH 43215.
Transporting (1) building materials,
insulating materials, pipe, and
refractory products, and (2) materials
and supplies used in the manufacture of
the commodities in (1), between points
in the U.S., restricted to traffic
originating at or destined to the facilities
of Johns-Manville Sales Corporation.

MC 96324 (Sub-44F), filed November 4,
1980. Applicant- GENERAL DELIVERY,
INC., P.O. Box 1816, Fairmont, WV
26554. Representative: Harold G. Hernly,
Jr., 110 S. Columbus St., Alexandria, VA
22314. Transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment),
between points in KS and TX and those
points in the U.S., in and east of MN, IA,
MO, AR, and LA, restricted to traffic
originating at or destined to the facilities
of International Paper Company and its
subsidiaries.

MC 99535 (Sub-2F), filed October 27,
1980. Applicant STEVEN FREIGHT
SERVICE CO., INC., 16 Sturtevant SL,
Sommerville, MA 02145. Representative:
Robert L. Cope, Suite 501,1730 M St.,
NW., Washington, DC 20036.
Transporting general commodities
(except household goods as defined by
the Commission and classes A and B
explosives), between points in MA.
Condition: Issuance of a certificate is
conditioned upon prior or coincidental
cancellation of Certificate of
Registration MC 99535 (Sub-), at
applicant's written request.

Note--The purpose of this application is to
convert a registered certificate into a
certificate of public convenience and
necessity. Applicant is relying upon traffic
studies to support this grant of authority.

MC 99535 (Sub-3F), filed October 27,
1980. Applicant- STEVEN FREIGHT
SERVICE CO., INC., 16 Sturtevant St.,
Sommerville, MA 02145. Representative:
Robert L Cope, Suite 501,1730 M St.,
NW., Washington, DC 20036.
Transporting general commodities
(except household goods as defined by
the Commission, and classes A and B
explosives), between points in the U.S.,

under continuing contract(s) with Lever
Brothers Company, of New York, NY.

MC 107295 (Sub-1002F), filed
November a,1980. Applicant: PRE-FAB
TRANSIT CO., a corporation, P.O. Box
146, Farmer City, IL 61842.
Representative: Duane Zehr (same
address as applicant). Transporting (I)
lighting products, from Crawfordsville,
IN and Vermillion, OH, to points in the
U.S., (except AK and HI); and (2)
material, equipment and supplies used
in the manufacture and distribution of
lighting products, in the reverse
direction.

MC 107295 (Sub-1003F). filed
November 6,1980. Applicant: PRE-FAB
TRANSIT CO.,;a corporation. P.O. Box
146, Farmer City, IL 61842.
Representative: Duane Zehr (same
address as applicant). Transporting
general commodities (except those of
unusal value, classes A and B
explosives, household goods as defined
by the Commission and commodities in
bulk), between points in the U.S.

MC 107515 (Sub-1393F), filed
November 3, 1980. Applicant:
REFRIGERATED TRANSPORT CO.,
INC., P.O. Box 308, Forest Park, GA
30050. Representative: Bruce E. Mitchell,
3390 Peachtree Rd.. NE., 5th Floor, Lenox
Towers South, Atlanta, GA 30326.
Transporting (1) automotive supplies,
and (2) materials, equipment, and
supplies used in the manufacture and
distribution of the commodities in (1)
(except commodities in bulk), between
the facilities of or used by Union
Carbide Corporation, on the one hand,
and, on the other, points in the U.S.
(except AK and HI).

MC 100634 (Sub-9F), filed November 6,
1980. Applicant: TRAILER CONVOYS,
INC., 1248 Highway 31, Jeffersonville, IN
47130. Representative: Donald W. Smith,
P.O. Box 40248, Indianapolis, IN 48240.
Transporting (1) trailers and trailer
chassis, and (2) materials, equipment,
and supplies used in the manufacture of
the commodities in (1), between points
in the U.S., under continuing contract(s)
with Merritt Equipment Company, of
Portland. OR.

MC 11014 (Sub-OF), filed October 30,
1980. Applicant: OLIVER TRUCKING
CO., INC., P.O. Box 53, Winchester, KY
40391. Representative: Louis J. Amato,
P.O. Box E, Bowling Green, KY 42101.
Transporting general commodities
(except household goods as defined by
the Commission, and classes A and B
explosives), between points in AL, AR.
GA., IL. IN. KY, MD. MI, MS. MO, NC,
OH, OK, PA, SC, TN, VA. WV, WI, and
NY.

MC 121664 (Sub-135F}, filed November
4,1980. Applicant: HORNADY TRUCK
LINE, INC., P.O. Box 846, Monroeville,
AL 38480. Representative: William E.
Grant, 1702 1st Ave. South, Birmingham,
AL 35233. Transporting (1) forest
products, lumber and wood products,
pulp, paper or allied products, as
described in Items 06, 24, and 26 of the
Standard Transportation Commodity
Code Tariff, and (2) materials,
equipment, and supplies used in the
manufacture of the commodities in (1),
between those points in the U.S. in and
east of ND, SD, NE KS, OK and TX.

MC 123255 (Sub-224F), filed November
6,1980. Applicant: B & L MOTOR
FREIGHT, INC., 1984 Coffman Rd.
Newark. OH 43055. Representative: C. F.
Schnee, Jr. (same address as applicant).
Transporting general commodities
(except classes A and B explosives and
household goods as defined by the
Commission), between the facilities of
the United States Gypsum Company, in
the U.S., on the one hand, and, on the
other, points in the U.S. (except AK and
HI).

MC 130485 (Sub-IF). filed October 31,
1980. Applicant: TRAVELCENTER. INC.-
4500 Perkiomen Ave., Reading PA 19606.
Representative: Lawrence E. Lindeman,
425 13th St. NW., Suite 1032,
Washington. DC 20004. As a broker; at
Harrisburg, Reading. Lebanon, Scranton,
York, Pottsville, Hazleton, Wilkes-Barre,
and Selingsgrove, PA, in arranging for
the transportation of passengers and
their baggage, in special and charter
operations, between points in the U.S.
Condition: Issuance of a broker
certificate in this proceeding is
conditioned upon prior or coincidental
cancellation of MC 130485, at applicant's
written request.

MC 134035 (Sub-44F), filed November
6,1980. Applicant: DOUGLAS
TRUCKING COMPANY, a corporation,
P.O. Box 698, Highway 75 South,
Corsicana, TX 75110. Representative:
Jack K. Williams, P.O. Box 698,
Corsicana, TX 75110. Transporting (1]
fireworks, and (2) materials, supplies
and equipment used in the manufacture
of fireworks, between points in Chaves
County, NM, San Bernardino and Los
Angeles Counties CA, El Paso, Bexar
and Tarrant Counties, TX, Tulsa County,
OK, Lowndes County, MS, Hamilton
County, TN and Montgomery County,
PA, on the one hand, and, on the other,
points in the U.S. (except AK and HI}.
Condition: To the extent the certificate
in this proceeding authorizes classes A
and B explosives it shall expire 5 years
from its date of issuance.

MC 135895 (Sub-114F}, filed November
3,1980. Applicant: B & R DRAYAGE,
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INC., P.O. Box 8543, Battlefield Station,
Jackson, MS 39204. Representative:
Douglas C. Wynn, P.O. Box 1295,
Greenville, MS 38701. Transporting
foodstuffs and equipment, materials and
supplies used in the manufacture, sale,
and distrubution of foodstuffs (except
commodities in bulk and those requiring
special equipment), between the
facilities of Blasic Foods, Inc., at (1)
Greenville, MS, Imaly City Bridgeport,
and Memphis, MI, and (3) Millsboro, DE,
on the one hand, and, on the other, those
points in the U.S. in and east of ND, SD,
NE, CO, and NM.

MC 136384 (Sub-25F), filed November
3,1980. Applicant: PALMER MOTOR
EXPRESS, INC., P.O. Box 103, Savannah,
GA 31402. Representative: Virgil H.
Smith, Suite 12, 1587 Phoenix Boulevard,
Atlanta, GA 30349. Transporting (1)
paper and paper priducts, from the
facilities of Union Camp Corp., at or
near Savannah and Tifton, GA, to points
in IN and IL; and (2) materials,
equipment, and supplies used.in the
manufacture and distribution of the
commodities in (1), in the reverse
direction.

MC 136545 (Sub-34F], filed November
3,1980. Applicant: NUSSBERGER BROS.
TRUCKING CO., INC., 929 Railroad
Street, Prentice, WI 54556.
Representative: Richard A. Westley,
4506 Regent Street, Suite 100' Madison,
WI 53705. Transporting lumberproducts,
wood products, and building materials,
between points in WI, on the one hand,
and, on the other, points in the U.S.

MC 138714 (Sub-8F), filed November 4,
1980. Applicant- VIRGINIA
TRANSPORTATION, INC., Box 26449,
Richmond, VA 23261. Representative:

- Eric Meierhoefer, Suite 423, 1511 K
Street, NW., Washington, DC 20005.
Transporting general commodities
(except classes A and B explosives and
household goods as defined by the
Commission), between points in the
U.S., under continuing contract(s) with
Wards Company, Inc., of Richmond, VA.
and its subsidiaries.

MC 141914 (Sub-94F), filed November
3, 1980. Applicant: FRANKS AND, SON,
INC., Route 1, Box 108A, Big Cabin, OK
74332. Representative: Kathrena J.
Franks (same address as applicant).
Transporting general commodities .
(except classes A and B explosives and
household goods as defined by the
Commission), between points in the U.S.
(except AK and HI),restricted to traffic
originating at, or destined to the facilities*
of Brunsvrick Corporation. -

MC 142254 (Sub-7F), filed November 3,
1980. Applicant: FRIEDL FUEL &
CARTAGE, INC., 440 West Ann Street,
Whitewater, WI 53190. Representative:

Michael J. Wyiaard, 150 East Gilman
Street, Madison, WI 53703. Transporting
(1) pipe, and"(2) materials, equipment or
supplies used in the manufacture, sale,
and distribution of pipe, between East
Troy, WI, on the one hand, and, on the
other;, points in-AR, CO, DE, IA, IL, IN,
KS, KY, LA, MD, MI, MN, MO, MS, NC,
ND, NE, NJ, NY, OH, OK, PA, SD, TN,
TX, VA, and WV.

MC 145664 (Sub-33F), filed November
3, 1980. Applicant: STALBERGER, INC.,
223 S. 50th Ave. W., Duluth, MN 55807.
Representative: Norman A. Cooper, 145
W. Wisconsin Ave., Neenah, WI 54956.
Transporting (1) forest products, (2)
lumber and wood products (except
furniture), and (3) materials, equipment,
and supplies used in the manufacture,
sale and distribution of the commodities
in (1) and (2) above, (a) between points
in MN, on the one hand, and, on the
other, points in the U;S. and (b) from
ports of entry on the international
boundary line between the U.S. and
Canada (except those in MN), to points
in the U.S.

Md-i46075 (Sub-31), filed November'6,
Splicant: TEXAS

INEMUNTAIN

TRANSPORTATION, INC., 6161 West
29th Place, Wheatridge, CO 80214.
Representative: Delbert Ewing (same
address as applicant). Transporting
general commodities (except household
goods as defined by the Commission,
commodities in bulk, and classes A and
B explosives), between points in AR,
CO, ID, LAI, MT, NM, OK, TX, UT, and
WY, restricted to traffic ,originating at or
destined to facilities used by Ralston
Purina Company.

MC 146985 (Sub-4), filed October 31,
-1980. Applicant: MIDWEST EASTERN-
TRANSPORT, INC., 731 South Main -
Street, P.O. Box 1614, Elkhart, IN 46515.
Representative: Phillip A. Renz, Suite
200, Metro Building, Fort Wayne, IN
46802. Transporting (1) drugs and
chemicals, and (2) materials, equipment,
and supplies used in the .nanufacture
and distribution of the commodities in
(1) above, between points in the U.S.,
under continuing contract(s) with Miles
Laboratories, Inc., of Elkhart, IN.

MC 146985 (Sub-611, filed November 6,
198G. Applicant: MIDWEST EASTERN
TRANSPORT, INC., 731 South Main
Street, P.O. Box 1614, Elkhart, IN 46514.
Representative: Phillip A. Renz, Suite
200, Metro Building, Fort Wayne, IN
46802. Transporting general
commodities (except household goods
as defined by the Commission, and
classes A and B explosives between
points in the U.S., under continuing
contract(s) with Great Lakes Terminal &
Transport Corporation, of Chicago, IL.

MC 148314 (Sub-6F), filed November 3,
1980. Applicant: INTER-FREIGHT
TRANSPORTATION, INC., 655 East
114th Street, Chicago, IL 60628.
Representative: Joel H. Steiner, 39 South
LaSalle Street, Suite 600, Chicago, IL
60603. Transporting silicon carbide and
silicon carbide briquettes, between
Milwaukee, WI, Saginaw, MI, and
Birmingham, AL, on the one hand, and,
on the other, points in the U.S. in and
east of ND, SD, NE, CO, and NM.

MC 151344 (Sub-IF), filed October 31,
1980. Applicant: MICHAEL T. SPENCER,
d/b/a MIKE SPENCER TRUCKING, P.O.
Box 996, Yuba City, CA 95991.
Representative: Ronald C. Chauvel, 100
Pine St., Suite 2550, San Francisco, CA
94111. Transporting salt and salt
products, between points in the U.S.,
under continuing contract(s) with Leslie
Salt Company, of Newark, CA

MC 152324 (Sub-IF), filed October 30,
1980. Applicant: CARTWRIGHT
MOVING & STORAGE CO., INC. 11901
Cartwright Avenue, Grandvlew, MO
64030. Representative: Alex M.
Lewandowski, 1221 Baltimore Avenue,
Suite 600, Kansas City, MO 64105.
Transporting general commodities
(except classes A and B explosives),
between points in the U.S., under
continuing contract(s) with the Jones
Store Company, of Kansas City, MO.

Volume No. OP3-087

Decided: November 20,1980.
By the Commission, Review Board Number

3, Members Parker, Fortier, and Hill.
MC 14314 (Sub-44F,'filed November

10, 1980. Applicant: DUFF TRUCK LINE,
INC., P.O. Box 359, Broadway and Vine
Sts., Lima, OH 45802. Representative: R.
L. Anderhalt, Jr. (same address as
applicant). Over regular routes,
transp6rting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), (1) between
Cincinnati, OH, and Somerset, KY, oVer
U.S. Hwy 27,'(2) between Dale, IN, and

-Bowling Green, KY, over U.S. Hwy 231,
(3) between Evansville, IN, and
Hopkinsville, KY, over U.S. Hwy 41, (4)
between Cynthiana, KY, and Paducah,
KY, over U.S. Hwy 62, (5) between
Louisville, KY, and Ashland, KY, over
U.S. Hwy 60, (6) between Hopkinsvlle,
KY, and Somerset, KY, from
Hopkinsv'lle over U.S. Hwy 68 to
junction KY Hwy 80, then over KY Hwy
80 to Somerset, and return over the same
route, (7) between Cincinnati, OH, and
Lexington, KY, over Interstate Hwy 75,
(8) between Cincinnati, OH, and
Louisville, KY, over Interstate Hwy 71,
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(9) between Indianapolis, IN, and
Bowling Green, KY, over Interstate Hwy
65, (10) between St. Louis, MO. and
Louisville, KY, over Interstate Hwy 64,.
(11) between Salem, IL, and Paducah,
KY, from Salem over Interstate Hwy 57
to junction Interstate Hwy 24, then over
Interstate Hwy 24 to Paducah, and
return over the same route, (12) on
routes (1) through (6), serving all
intermediate points, and off-route points
in Adair, Anderson, Barren, Bath, Boone,
Bourbon, Boyd, Boyle, Bracken.
Breckinridge, Bullitt, Butler, Caldwell,
Calloway, Campbell, Carroll, Carter,
Casey, Christian, Clark, Crittendon,
Daviess, Edmonson, Fayette, Fleming,
Franklin, Gallatin, Garrard, Grant,
Graves, Grayson, Green, Greenup,
Hancock, Hardin, Harrison, Hart,
Henderson, Henry, Hopkins, Jefferson,
Jessamine, Kenton, Lame, Lewis,
Lincoln, Livingston, Logan, Lyon,
McCracken, McLean. Madison, Marion,
Marshall, Mason, Meade, Mercer,
Metcalfe, Montgomery, Muhlenberg,
Nelson, Nicholas, Ohio, Oldham, Owen,
Pendleton, Pulaski, Robertson, Rowan,
Russell, Scott, Shelby, Simpson,
Spencer, Taylor, Todd, Trigg, Trimble,
Union, Warren, Washington, Webster,
and Woodford Counties, KY, and (13) in
routes (7) through (11) serving no
intermediate points, but for operating
convenience only.

Note.-Applicant intends to tack this
authority with its existing regular-route
authority.

MC 114284 (Sub-97F). filed November
11, 1980. Applicant FOX-SMYTHE
TRANSPORTATION CO., a corporation,
P.O. Box 82307, Oklahoma City, OK
73148. Representative: William B.
Barker, 641 Harrison St., P.O. Box 1979,
Topeka, KS 66601. Transporting meats,
meat products, and meat byproducts,
and articles distributed by meat-
packing houses, as described in Sections
A and C of Appendix I to the report in
Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except hides and commodities in bulk),
from Los Angeles, CA, to points in CA,
AR, IL, IA, KS, MO. NE, OK, and TX.

MC 123744 (Sub-92F), filed November
10,1980. Applicant: BUTLER
TRUCKING CO., P.O. Box 88,
Woodland, PA 16881. Representative:
Dwight L Koerber, Jr., P.O. Box 1320, 110
N. 2nd St., Clearfield, PA 16830.
Transporting (1) refractories and
refractory materials, and (2] iron and
steel articles, between Chciago, IL, on
the one hand, and, on the other, points
in IL, OH, PA. WV, NY, MD. VA, DE,
and NJ.

MC 140484 (Sub-83F}, filed November
10,1980. Applicant LESTER COGGINS

TRUCKING, INC., P.O. Box 69, Fort
Myers, FL 33902. Representative: Frank
T. Day (same address as applicant).
Transporting fresh and frozen meats,
meat products, meat by-products, and
articles distributed by meat
packinghouses, as described in Sections
A, B, and C of Appendix I to the report
in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except hides and commodities in bulk),
and foodstuffs, from points in AL, GA,
CO. IL IA. KS, LA, MA, MD, MS. NE,
NY, PA, TX, TN, and WI to points in FL
on and south of FL Hwy 50.

MC 142245 (Sub-6F, filed November
10,1980. Applicant: NATIONWIDE
TRUCK BROKERS, INC., 5475 Clay Ave.
SW., Grand Rapids, MI 49506.
Representative: Edward Malinzak, 900
Old Kent Bldg., Grand Rapids, MI 49503.
Transporting (1) apple juice, apple cider
and vinegar and other apple products
and (2) glass and paper containers
(except in bulk), between points in the
U.S. (except AK and HI), under
continuing contract(s) with Indian
Summer, Incorporated.

MC 151244 (Sub-IF), filed November
11, 1980 Applicant: EDWARD YELLI,
d.b.a. E & E TRUCKING, Ewing, NE
68735. Representative: James F. Crosby,
James F. Crosby & Associates, 7363
Pacific St.. -210B, Omaha, NE 68114.
Transporting disposable syringes, and
needles, from points in Madison and
Stanton Counties, NE to points in CA.

MC 152365 (Sub-IF), filed November
10,1980. Applicant: PETROLEUM PUMP
& TRANSPORT SERVICE, INC., 2800
West 42d St.- P.O. Box 3803, Odessa, TX
79780. Representative: George L. Fowler,
115 West Fifth St.. Odessa, TX 79761,
Transporting such machinery, materials,
supplies, and equipment as are
incidental to, or used in the
construction, development, operation,
and maintenance of facilities for the
discovery, development, and production
of natural gas and petroleum, between
points in TX, OK, KS, NM, LA, and CO.

MC 152445 (Sub-IF), filed November
10,1980. Applicant: MATHEWS
TRANSPORT, INC., Route 1, Box 47,
Walworth, WI 53184. Representative:
Michael J. Wyngaard, 150 East Gilman
St., Madison, WI 53703. Transporting (1)
doors, (2) door frames, and (3) parts for
doorsand door frames, and (4)
materials, equipment, and supplies used
in the manufacture, sale, and
distribution of the commodities in (1),
(2), and (3), between points in Walworth
County, WI, on the one hand. and, on

the other, points in the U.S. (except AKand HI).

Agatha L Merusnoirich.
Secreta.
IFR Doc 90-3.29 Fded 11-16- t45 am]

KIM4 CODE 7036-01-I

Permanent Authority Decisions Notice
The following applications, files on or

after March 1.1979, are governed by
Special Rule 247 of the Commission's
Rules ofPractke (49 CFR 1100.247).
These rules provide, among other thing,
that a petition for intervention, either in
support of or in opposition to the
granting of an application, must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Protests (such as were allowed to filings
prior to March 1,1979) will be rejected.
A petition for intervention without leave
must comply with Rule 247(k) which
requires petitioner to demonstrate that it
(1) holds operating authority permitting
performance of any of the service which
the applicant seeks authority to perform,
f2) has the necessary equipment and
facilities for performing that service, and
(3) has performed service within the
scope of the application either (a] for
those supporting the application, or, (b)
where the service is not limited to the
facilities of particular shippers, from and
to, or between, any of the involved
points.

Persons unable to intervene under
Rule 247(K) may rile a petition for leave
to intervene under Rule 247(1] setting
forth the specific grounds upon wich it
is made, including a detailed statement
of petitioner's interest, the particular
facts, matters, and things relied upon,
including the extent, if any, to which
petitioner (a) has solicited the traffic or
business of those supporting the
application, or, (b) where the identity of
those supporting the application is not
included in the published application
notice, has solicited traffic or business
identical to any part of that sought by
applicant within the affected
marketplace. The Commission will also
consider (a) the nature and extent of the
property, financial, or other interests of
the petitioner, (b the effect of the
decision which may be rendered upon
petitioner's interest, (c) the availability
of other means by which the petitioner's
interest might be protected, (d) the
extent to which petitioner's interest will
be represented by other parties, (e) the
extent to which petitioner's participation
may reasonably be expected to assist in
the development of a sound record, and
(f0 the extent to which participation by
the petitioner would broaden the issues
or delay the proceeding.

I I I I I
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Petitions not in reasonable
compliance with the requirements of the
rule may be rejected. An-original and
one copy of the petition to intervene
shall be filed with the Commission
indicating the specific rule under which
the petition to intervene is being filed,
and a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Section 247(f) provides, in part, that
an applicant which does not intend to
timely prosecute its application shall
prompty request that it be dismissed,
and that failure to prosecute and -
application under' the procedures of the
Commission will result in.its dismissal.

If an applicant has introduced rates as
an issue'it is noted. Upon request, and
applicant must provide a copy of the
tentative rate schedule to any
protestant.

Futher processing steps will be by,
Commission notice, decision, or letter
which will be served, on each party of
record. Broadening amendments will not
be accepted after November 28, 1980.

Any authority granted may reflect
administrative acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings. With the exception of those
applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions
and jurisdictional problems) we find,
preliminarily, that each common carrier
applicant has demonstrated that its
proposed service is required by the
present and future public convenicence
and necessity, and that each contract
carrier applicant qualifies as a contract
carrier and its proposed contract carrier
service ivill be consistent with the
public interest and the transportation
policy of 49 U.S.C. 10101. Each applicant
is fit, willing, and able properly to
perform the service proposed and to
conform to the requirements to Title 49,
Subtitle IV, United States Code, and the
Commission's regulation. Except where
specifically noted, this decision is
neither a major Federal action
significantly affecting the quality of the"
human enviroment nor a major -
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and,
the transportation policy of 49 U.S.C.
10101 subject to the right of the

Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act).

In the absence of legally sufficient
petitions for intervention, filed on or
before December 29, 1980 (or, if the
application later becomes unopposed)
appropriate authority will be issued to
each applicant (except those with duly
noted problems) upon compliance with
dertain requirements which will be set
forth in a notification of effectiveness of
the decision-notice. To the extent that
the authority sought below may
duplicate an applicant's other authority,
such duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all
specific.ponditions set forth in the
following decision-notices within 30
days after publication or the application
shall stand denied.

Note.-All applications are for authority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce
over irregular routes, except as otherwise
noted.

Volume No. 381

Decided: November 20,1980.
By the Commission, Review Board Number.

1, members Carleton, Joyce and Jones.

MC 148732 (Sub-3F), (correction) filed
June 30, '1980, published in the Federal
Register, issue of August 7, 1980, and
republished, as corrected, this issue.
Applicant: L & J TRUCKING, INC., P.O.
Box 1325, Wisconsin Rapids, WI 54494.
Representative: Robert P. Sak, P.O. Box
6010, West St. Paul, MN 55118.
Transporting such commodities as are
dealt in or used by manufacturers,
converters, printers .and distributors of
paper and paper products (except
commodities in bulk), from points in
Wood and Portage Counties, WI, to
points in AZ, CA, CO, ID, MT, NV, NM,
OR, UT, WA, and WY. The purpose of
this republication is to correct the
territorial description, substituting NV
for WV as destination states. -

Volume No. 382

Decided: November 18, 1980.
By the Commission, Review Board Number

2, members Chandler, Eaton and Liperman.
MC 140612 (Sub-73F), filed October 2,

1979. Applicant: ROBERT F.
KAZIMOUR, P.O. Box 2207, Cedar
Rapids, IA 52406. Representative: J. L
Kazimour (address'same as applicant).
Transporting (1) kitchen, bathroom, and
household cabinets, and (2) materials,

equipment and supplies used in the
manufacture, sale and distribution of the
commodities in (1) above, (except
coinmodities in bulk, in tank vehicles),
Between Des Moines, IA, on the one
hand: and, on the other, points in And
west of MI, OH, KY, TN, NC, SC, GA,
and FL, restricted to traffic originating at
or destined to the facilities used by
Francisco Cabinet Corp. ,
Agatha L. Mergenovich,
Secretaty.
[FR Doc. 60-37027 Filed 11-2-W-0. 8:49 am]

BILUNG CODE 7035-01-M
I

Motor Carrier Permanent Authority
Decisions Notice

The following applications, filed on or
after July 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register on July 3, 1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Applications may be
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence, can be
obtained from any applicant upon
request and payment to applicant of
$10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's polic, of simplifying
grants of operating authority,

Findings: With the exception of those
applications irvolving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated Its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations, Except where
noted, this decision is neither a major
Federal action significantly affecting the
.quality of the human environment nor a
major regulatory action under the
Energy Policy and CoAservation At of
1975. -

In the absence of legally sufficient
-protests in the form of verified
statements filed on or before January 121
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1981 (or, if the application later becomes
unopposed appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliancT with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other auth..ity, the duplication shall be
construed as conferring only a single
operating right.

Note.-All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

Volume No. OPI-081

Decided: November 20,1980.
By the Commission, Review Board Number

1, members Carleton, Joyce and Jones.
Member Joyce not participating.

MC 6031 (Sub-61F}, filed November 12,
1980. Applicant: BARRY TRANSFER &
STORAGE CO., INC., 120 East National
Ave., Milwaukee, WI 53204.
Representative: Richard C. Alexander,
710 North Plankinton Ave., Milwaukee,
WI 53203. Transporting metal articles,
between points in the U.S., under
continuing contract(s) with Joseph T.
Ryerson & Son, Inc., of Milwaukee, WI.

MC 56270 (Sub-49F), filed November
12, 1980. Applicant: LEICHT TRANSFER
& STORAGE CO., a corporation, 1401
State St., P.O. Box 2385, Green Bay, WI
54306. Representative: Leonard R.
Kofidn, 39 South LaSalle St, Chicago, IL
60603. Transporting fabricated metal
products, from Stevens Point and New
London, WI, to points in the U.S.

MC 68100 (Sub-43F], filed November 6,
1980. Applicant: D. P. BONHAM
TRANSFER, INC., P.O. Drawer G,
Bartlesville, OK 74003. Representative:
Nate Bonham, Jr. (same address as
applicant). Transporting (1] concrete
roofing tile, and (2) materials and
supplies used in the manufacture and
installation of concrete roofing tile,
between points in Pottawatomie County,
OK, on the one hand, and, on the other,
points in AR, CO, KS, LA, MO, NM, and
TX.

MC 103490 (Sub-85F), filed November
12,1980. Applicant: PROVAN
TRANSPORT CORP., 210 Mill St.,
Newburgh, NY 12550. Representative:
Morton E. Kiel, Suite 1832, Two World
Trade Center, New York, NY 10048.
Transporting chemicals, in bulk (1)
between points in New Jersey and

points in Fairfield County, CT, on the
one hand. and, on the other, points in
the U.S., and (2) between points in
Harris County, TX, and Shelby County,
TN, on the one hand, and, on the other,
points in Fayette County, PA.

MC 110420 (Sub-858F], filed November
11, 1980. Applicant: QUALITY
CARRIERS, INC., 100 Waukegan Road,
P.O. Box 1000, Lake Bluff, IL 0044.
Representative: John R. Sims. Jr., 915
Pennsylvania Bldg., 425 13th St., NW..
Washington, DC 20004. Transporting
wine, in bulk, from Guasti, CA, to
Walworth, WI.

MC 113751 (Sub-39F), filed November
11, 1980. Applicant: IIAROLD F.
DUSHEK, INC., 10th & Columbia Streets,
Waupaca, WI 54981. Representative:
James A. Spiegel, Olde Towne Office
Park, 6425 Odana Rd., Madison, WI
53719. Transporting foodstuffs, from
Lawton, MI, to points in IA, IL, IN, KY,
MN, MO, ND, SD, TN, and WI.

MC 118431 (Sub-37F), filed November
11,1980. Applicant: DENVER
SOUTHWEST EXPRESS, INC., P.O. Box
9799, Little Rock, AR 72209.
Representative: Scott E. Daniel, 800
Nebraska Savings Bldg., 1623 Farnam,
Omaha, NE 68102. Transporting (1)
foodstuffs, and (2) materials, equipment,
and supplies used in the manufacture
and distribution of foodstuffs (except
commodities in bulk), between points in
the U.S., under continuing contract(s)
with Ore-Ida Foods, Inc., of Boise, ID.

MC 124821 (Sub-108F), filed November
12, 1980. Applicant: GILCHRIST
TRUCKING, INC., 105 North Keyser
Avenue, Old Forge, PA 18518.
Representative: Edward F. V.
Pietrowski, 3300 Bimey Ave., Moosic,
PA 18507. Transporting (1] foodstuffs,
and (2) materials and supplies used in
the manufacture and distribution of the
commodities in (1) above, between
Franklin Park. IL, on the one hand, and,
on the other, those points in the U.S. in
and east of WI, IL, KY, TN, and MS.

MC 141740 (Sub-14F}, filed November
12,1980. Applicant: STOOPS EXPRESS,
INC., 2239 Malibu Court, Anderson, IN
48011. Representative: Donald W. Smith,
P.O. Box 40248, Indianapolis, IN 46240.
Transporting general commodities
(except classes A and B explosives, and
household goods as defined by the
Commission], between points in the
U.S., under continuing contract(s) with
Ball Corporation, of Muncie, IN.

MC 145240 (Sub-8F), filed November
12,1980. Applicant: L D. BRINKMAN
TRUCKING CORP., 520 N. Wildwood,
Irving, TX 75060. Representative:
Lawrence A. Winkle, P.O. Box 45538,
Dallas, TX 75245. Transporting such

commodities as are dealt in by grocery
and food business houses, between
points in the U.S., under continuing
contract(s) with The Colgate Palmolive
Company, of Kansas City, KS.

MC 147021 (Sub-7F], filed October 31,
1980. Applicant: C. SUMMERS, INC., 112
Spruce St., Elizabethville, PA 17023.
Representative: Daniel W. Krane, P.O.
Box 626, 2207 Old Gettysburg Rd.. Camp
Hill, PA 17011. Transporting (1) non-
exempt food or kindred products, as
described in Item 20 of the Standard
Transportation Commodity Code Tariff,
and (2) materials and supplies used in
the distribution of the commodities in (1)
above, between points in Cumberland,
Luzerne. Lancaster. Montgomery and
Schuylkill Counties, PA. on the one
hand, and, on the other, points in DE, IL,
IN, MD, MI, OH, PA. NJ, NY, VA. WV,
and DC.

Volume No. OP2-100
Decided: November 19,1980.
By the Commission Review Board Number

2 Members Chandler, Eaton. and Liberman.
MC 128153 (Sub-4F). filed October 31,

1980. Applicant: VICTORY VAN
CORPORATION, 950 South Pickett
Street, Alexandria, VA 22304.
Representative: Alan F. Wohlstetter,
Suite 301,1700 K Street. NW,
Washington, DC 20006. Transporting
general commodities (except used
household goods, hazardous or secret
materials, and sensitive weapons and
munitions] for the United States
Government, between points in the U.S.

MC 139052 (Sub-2F), filed November 3,
1980. Applicant: CENTRAL UTAH
TRANSPORTATION CO. d.b.a. ALL
STATES MOVING & STORAGE. 514 S.
University Ave., Provo, UT 8401.
Representative: Irene Warr, 430 Judge
Bldg., Salt Lake City, UT 84111.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions), for
the United States Government, between
points in the U.S.

MC 151363 (Sub-IF), filed November 3,
1980. Applicant: GENE SCHM1Tz
TRUCKING, INC., 2800 S. Meridian,
Oklahoma City, OK 73108.
Representative: C. L Phillips, Room
248-Classen Terrace Bldg., 1411 N.
Classen. Oklahoma City, OK 73106.
Transporting general commodities
(except used household goods.
hazardous or secret materials, and
sensitive weapons and munitions) for
the United States Government, between
points in the U.S.

MC 115322 (Sub-201F), filed November
3,1980. Applicant: REDWING
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REFRIGERATED, INC., P.O. Box 10177,
Taft, FL 32809. Representative: James E.
Wharton, Suite 811, Metcalf Bldg., 100
South Orange Ave., Orlando, FL 32801.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive wealpons and munitions) for
the United States Government, between
points in the U.S.

MC 152573F filed November 3,1980.
Applicant: EWALD SPRECHER, an -
individual, 704 South Kimball, Mitchell,
SD 57301. Representative: James Robert
Evans, 145 W. Wisconsin Ave., Neenah,
WI 54956. Transporting food and other
edible products (including edible
byproducts but excluding alcoholic
beverages and drugs) intended for
human consumption, agricultural
limestone and other soil conditioners,
and agriculturalfertilizers when such
transportation is provided with the
owner of the motor vehicle, except in
emergency situations, between points in
the U.S.
Agatha L. Mergenovich,
Secretary.
[FR Doc. 80-37028 Filed 11-28-80;, 845 am]

BILLING CODE 7035-01-M

[Docket No. AB-57 (Sub-9F)]

Soo Line Railroad Co.-
Abandonment-Near Bergland and
Ontonagon, MI; Findings -

Notice is hereby given pursuant to 49
U.S.C. 10903 that by a Certificate and
Decision decided November 21, 1980, a
finding, which is administratively final,
was made by the Commission, Review
Board Number 5, stating that, the .
present and future public convenience
and necessity permit the abandonment
by the Soo Ene Railroad Company of a
line of railroad known as the Bergland-,
Nestoria line extending westerly from a
point near Nestoria, Baraga County, MI,
at railraod milepost 201.68 to a point
near Bergland, Ontonagon County, MI,
at railroad milepost268.89, a distance of
67.21 miles, subject to the conditions for
the protection of railway employees
prescribed by the Commission in Oregon
Short Line R. Co.-Abandonmept
Goshen, 360 I.C.C. 91 (1979). A
certificate of public convenience and
necessity permitting abandonmient was
issued to the See Line Railroad
Company. Since no investigation was
instituted, the requirement of Section
1121.38(a) of the Regulations that
publication of notice of abandonment
decisions in the Federal Register be
made only after such a decision
bedomes administratively final was
waived.

Upon receipt by the carrier of an
actual offer of financial assistance, the
carrier shall niake available to the
offeror the records, accounts, appraisals,
working papers, and other d~cffnents
used in preparing Exhibit I (Section
1121.45 of the RegulationS). Such
documents shall be made available
during regular business hours at a time
and place mutually agreeable to the
parties.

The offer must be filed with the
Commission and served concurrently on
the applicant, with copies to Ms. Ellen
Hanson, Room 5417, Interstate
Commerce Commission, Washington,
DC 20423, no later than December 8,
1980. The offer, as filed, shall contain
information required pursuant to Section
1121.38(b) (2) and (3) of the Regulations.
If no such offer is received, the
certificate of public convenience and
necessity authorizing abandonment
shall become effective 30 days from the
service date of the certificate.
Agatha L. Mergenovich,
Secretary
(FR Doe. 80-37088 Filed 11-20-80; 845 am]
BILLING CODE 7035-01-M

[Docket No. AB-69 (Sub-5F)]

Western Maryland Railway Co.--
Abandonmpnt--Between Williams and
Pierce inTicker County, W. Va.;
Findings -

Notice is hereby given pursuant to 49
U.S.C. 10903 that by a Certificate and
Decision decided November 21, 1980, a
finding, which is administratively final,
was made by the Commission, Review
Board Niunber 5, stating that, subject to
the conditions for the protection of
railway employees prescribed by the
Commission in Oregon Short Line R.
Co.-Abandonment Goshen, 360 I.C.C.
91 (1979), and further that applicant
shall keep intact all of the right-of-way
underlying the track, including all the
bridges-and culverts for a period of 120
days from the decided date of the
certificate and decision to permit any
state or local government agency or
other interested party to negotiate the
,acquisition for public use of all or any
portion of the right-of-way, the present
and future public convenience and
necessity permit the abandonment and
discontinuance of service on the
following line of railroad known as:
Sand RunBj'anch, from Valuation
Station minus 1+11 (milepost 0.00), at or
near Williams, W VA, to Valuation.
Station 126+00 (milepost 2.41), near
Pierce, W VA7a total distance of 2.41
*miles in Tucker County, W VA. A
certificate of public-convenience and

necessity permitting abandonment was
issued to the Western Maryland
Railway Company. Since no
investigation was instituted, Qie
requirement of § 1121.38(a) of the
Regulations that publication of notice of
abandonment decisions in the Federal
Register be made only after such a
decision becomes administratively final
was waived.

Upon receipt by the carrier of an
actual offer of financial assistance, the
carrier shall make available to the
offeror the records, accounts, appraisals,
working papers, and other documents
use'd in preparing Exhibit I (§ 1121.45 of
the Regulations]. Such documents shall

.be made available during regular
business hours at a time and place
mutually agreeable to the parties.

The offer must be filed with the
Commission and served concurrently on
the applicant with copies to Ms. Ellen
Hanson, Room 5417, Interstate
Commerce Commission, Washiigt6n,
D.C. 20423, no later than December 8,
1980. The offer, as filed, shall contain
information required pursuant to
§ 1121.38(b) (2) and (3) of the
Regulations. If no such offer Is received,
the certificate of public convenience and
necessity authorizing abandonment
shall become effective 30 days from the
service date of the certificate.
Agatha L Mergenovich,
Secretary.
[FR Doe. 0--37087 Flied 11-28-80; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Antitrust Division

United States v. Agri-Mark, Inc., et al.
Competitive Impact Statements and
Proposed Consent Judgments

Pursuant to the Antitrust Procedures
and Penalties Act, 15 U.S.C. 16(b),
(APPA), the Antitrust Division publishes
the following Comments received from
members of the public on the proposed
Final Judgment filed on July 16, 1980 In
the case of United State v. Agri-Mark,
Inc., et al., Civil Action No. 80-174 (D,
VT]. Also published, herewith, is the
Response of the Department of Justice to
such Comments. This publication
completes compliance with the
provisions of the APPA.
Joseph H. Widmar,
Director of Operations Antitrust Division.
U.S. District Court For the District of Vermont

United States of America, Plaintiff, v. Agri.
Mark, Inc., Agway Inc., andlH. P. Hood, Inc.,
Defendants.

Civil Action No., 80-474.

I I I
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Response of United States to Comments
Relating To Proposed Final Judgment

Pursuant to the Antitrust Procedures and
Penalties Act 15 U.S.C 16(b), plaintiff, the
United States of America, hereby files the
comments of members of the public on the
proposed Final Judgment in this civil antitrust
suit and the United States' response to those
comments.

Factual Background

Agri-Mark. Inc. ("Agri-Mark"), is the
largest cooperative of dairy farmers in New
England. It is the successor to Yankee Mik
Inc. ("Yankee"]. H. P. Hood, Inc. ('"Hood"] is
New England's largest dairy. The Complaint
charged that a proposed supply agreement
between Agri-Mark and Hood and Agri-
Mark's acquisition of all of Hood's fixed
dairy assets would violate Sections 3 and 7 of
the Clayton Act, respectively. This
transaction would have violated the Clayton
Act by foreclosing dairy farmers who were
not Agri-Mirk members from selling milk to
Hood and because it may have lessened
competition in the production, sale, and
procurement of ra i milk and fluid milk
products by creating a combination powerful
enough to dominate the New England milk
industry at the producer and dairy levels.
Plaintiff filed the Complaint on June 28, 1960.

The parties entered settlement negotiations
on July 2, 1980. Those negotiations resulted in
a stipulation for entry of a proposed Final
Judgment settling this action.

The proposed Final Judgment enjoins Agri-
Mark from favoring Hood over other dairies
in price or other terms or conditions of sale,
from selectively cutting prices so as to lessen
competition, and from discriminating against
members who leave Agri-Mark in order to
compete with it. Hood is enjoined from
entering any supply agreement with Agri-
Mark with a duration of more than one year
and from hauling milk for Agri-Mark. Hood
and Agri-Mark are enjoined from having any
common officers, directors, or management
from discussing milk prices except for sales
between themselves, and from acquiring any
dairy or balancing plant for five years
without the consent of the Department of
justice or the Court, Pursuant to the proposed
Final Judgment, Hood must purchase milk
from Hood independents (dairy farmers who
shipped milk to Hood at any time in
February, 1980, and who, at that time, were
not members of a milk marketing or
bargaining cooperative) until March 1, 191,
and Agri-Mark must permit Hood
independents to terminate their Agri-Mark
marketing agreements during a 20 day grace
period.

To date, the parties have complied with the
provisions of the Antitrust Procedures and
Penalties Act as follows:

(1] The proposed Final Judgment and a
Competitive Impact Statement were filed July
16,1980;

(2) The proposed Final Judgment and a
Competitive Impact Statement were
published in the Federal Register on July 31,
1980,45 FR 50990;

(3) A summary of the terms of the proposed
Final Judgment and Competitive Impact
Statement was published.

(a) In the Washington Star, a newpaper of
general circulation in the District of

Columbia, during the period July 31-August a,
1980, and

(b) In the Burlington Free Press, a
newspaper of general circulation in
Burlington. Vermont during the period
August 6-12,1980;
(4) The sixty-day period specified In 15

U.S.C. 16(b) commenced on August 6.1960
and terminated on October 6,1960;

(5) The United States hereby files the
comments of members of the public (attached
as appendix A) together with the United
States' response to the comments, pursuant to
15 U.S.C. l6(b] and:
(6) Defendants filed statements pursuant to

15 U.S.C. 1W(g on July 25,1960.
The United States will move this Court for

entry of the Final Judgment after the
comments and the response are published in
the Federal Register. No Final Judgment can
be entered before that publication. 15 US.C.
18(d).

L

Legal Standard Governing the Court's
"Public Interest"Determination

The Antitrust Procedures and Penalties Act
("APPA"), 15 U.S.C. 16, gover s the entry of
consent judgments in antitrust actions
commenced by the United States, In general
the Act imposes upon the court an affirmative
duty to determine, prior to entry of any final
consent judgment, whether the entry of the
consent judgment Is in the public interest.
and, by imposing disclosure obligations upon
the parties, opens the negotiations and the
proposed consent Judgment to limited public
scrutiny.,

Prior to passage of the APPA In 1974. it was
already clear that entry of a "consent decree
is a judicial act * * and. therefore, involves
a determination by the chancellor that it is
equitable and in the public interest" United
States v. Radio Corporation of America 48 F.
Supp. 654, 856 (D. Del. 1942), appeal
dismised 318 U.S. 796 (1943; United States
v. Carter Product& Inc., 211 F. Supp. 144.147-
48 (S.D.N.Y. 1982); see also UnitedStates v.
Swift ' Co., 286 U.S. 10 115 (1932). Judges
were on notice that a consent decree "must
be scrutinized carefully and approved, both
as to form and content, by the court entering
it, prior to such entry." Esco Corp. v. UMted
Statm 340 F.2d 1000,1005 (9th Cir. 196).

Before the APPA. primary responsibility for
determining that settlements were in the
public interest was vested in the department
of Justice. See Handler. The Shift From
Substantive to Procedural Innovations h
Antitrnst Suits-The Twenty-Third Annual
Antitrust Review, 71 Colum. L Rev. 1.17-23
(1971]. The Attorney General retained a
considerable range of discretion In
negotiating and agreeing to consent
judgments. See Sam Fax Publiahing Co. v.
UnitedStates 388 U.S o 688(1961) Swift 8
Co. v. United Statew, 276 U.S. 311, 331-32
(1928). "We do not question the authority of
the Attorney General to settle (antitrust) suits
after, as well as before, they reach here:'
Cascade natural Gas Corp. v. El Paso
Natural Gas Co., 388 U.S. 129.138 (1987).

None of this was altered with enactment of
the APPA. As the House Report States, the
APPA is "unambiguous" in adopting prior
law as to the standards for judicial review of

a consent decree. HR. Rep. No. 1483,93rd
Cong., 2d Ses. 11-12 (1974) (U.S. Code Cong.
and Admin. News 1974.93rd Cong. 2nd Seas.,
p. 6642).' Congress was satisfied with the
existing standard of review but directed
courts to apply the required standard rather
than simply to rubber-stamp consent decrees.
The APPA's procedures ensure that courts
will make the independent but not de novo
assessment of the public interestrequired by
the pre-existing law.

There have been several published
decisions regarding Judicial review of consent
decrees under the APPA. 2 Two principles
emerge from the case law and the legislative
history of the APPA. First the decision to
make a settlement and the terms of
settlement are within the discretionary power
of the Attorney General. Second the APPA
requires the court to guard the public from
acts In bad faith or clear error by the
Attorney General Thus. the courts and the
APPA recognize that, barring dereliction of
duty, the Attorney General is the protector of
the public interest in antitrust law
enforcement and decisions made by the
Attorney General in negotiating consent
judgments should be determinative of that
interest.

The Attorney General's responsibilities
Include negotiating consent decrees, "a
legitimate and integral part of antitrust
enforcement" S. Rep. No. 296, 93d Cong. 1st
Sess. 3 (1973). His broad discretion to settle
antitrust suits is not questioned absent a
claim of bad faith or malfeasance on the part
of the government. United States v.
AssociatedMilk Producers. I=, 394 F. Sapp.
=, 41 (W.D. Mo. 1975). aff'd, 534 F.2d 113 (8th
Cir. 1971]. cert. denied sub nom. National
Farmers Oraniz ton, Inc. v. United Staes,
429 U.S. 940 (1978) (hereafter API) (citing
Sam Fox Publishing Co., supra, and Swift 8-
Co., supra). In affirming the lower court's
denial of motions to intervene in AMPI, the
Eight Circuit noted, 534 F. 2d at 117.

'The text of the M lReport Iw
Presorvatlim of antitrust precedent rather than

innovation inthe usage of the phrase, "public
intereat" Is. therfior . unambgous. The orignal
phrase ("public interest as defined by law") either
refe ed to "all law" and was too general or referred
to "antit ust law" and was too narrow in that the
policy of the antitrust laws as such would not admit
of compeomisessuide for nonsubutantive reasons
Inherent In the process of settling cas h ough the
consent decree procedure. See, for oample. U. v.
Adtantic eibning Co.. 380 U S. 19 (19M]; US. v.
,rmow Go. 402 U-S. 673 (197).

2 United Stota Y. Bechtel Corp. 1979-1 Trade
Cases 8430 at 76.58 (N.D. CWRL 1979], (attached
to Court copy as appendix B) oppeal docketed No.
79-4194 (th Cir. April 9. 197): UnitedStaes v.
Carro DenvAmeet Corporotio. 4s4 F. Sup.
121 & 1222 (MMD.? 1978]; UnitudStatesYvNatforjel
Broodcaost Ce, 449 F. Supp 1127. 1141-46 (C.D.
Calif. 1978: Utd Stotes v. MdAmerc a
Dairlye Inc.. 137-1 Trade Cases 1. at
71 A -M (WD.Mo. 1977] (attached to Court copy
as appendix C] UEtstStoterv.Moyan Drive
AwayIw 1.7'-1 Trade Cases 104 at 811
(D.DC. 19M) (attached to Court copy as appendix
13 UnitedStlaes v. Gillette Co.. 40S F. Sop 713.
715-717 (D. Mass. 197]; and UnitecdStatesv.
Asscia dMikProducam Inc 3o4 F. Supp. = 44-
48 (W.D. Ao. 19n. af'd. 534 F. 2d 113 (8th Cir.
1971). crt denied sub foL Natboal Farmers
Orwanizabo Inc. v. United States, 429 US. 940
(Ion8).
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It is axiomatic that the Attorney General
must retain considerable discretion in
controlling government litigation and in
determining what is in the public interest,

At the same time it is important to bear in
mind that consent decrees normally embody
compromise, United States v. Armour & Co.,
402 U.S. 673, 681 (1971), and that the law
favors compromise settlements. United States
v. National Broadcasting Co., 449 F. Supp.
1127,1141 (C.D. Calif. 1978). In approving the
consent decree in United States v. Gillette
Co., 406 F. Supp. 7-13 (D. Mass. 1975), Judge
Aldrich explained:

It is not the court's duty to determine
whether this is the best possible settlement
that could have been obtained if, say, the
government had bargained a little harder.
The court Is not settling ihe case; It is
determining whether the settlemeit achieved
is within the reaches of the public interest.

These decisions are consistent with
Congressional concern in passing the APPA
that consent decrees remain a viable
enforcement option. S. Rep No. 298 af 0. They
could not remain viable if it were necessary
for a reviewing court to conduct a trial for the
de novo determination of factual issues
relevant to the adequacy of a proposed
decree. The legislative history is clear that
the court need not conduct the equivalent of a
trial on the merits, or even conduct a hearing
or take evidence, S. Rep. No. 298 at 6:

* The Committee recognizes that the court
must have broad discretion to accommodate
a balancing of interests. On the one hand, the
court must obtain the necessary information
to make its determination that the proposed
consent decree is in the public interest. On
the other hand, it must preserve th6 c'onsent
decree as a viable settlement option. It is not
the intent of the Committee to compel'a
hearing or trial on the public interest issue. It
is anticipated that the trial judge will adduce
the necessary information through the least
complicated and least time-coniuming means
possible. Where the public interest can be
meaningfully evaluated simply on the basig of
briefs and oral arguments, this is the
approach that'should be utilized. Only where
It Is imperative that the court should resort to
calling witnesses for the purpose of eliciting
additional facts should it do'so.3 '
The expeditious procedures to determine the
public interest that Congress envisioned
would not be possible Without reliance upon
the Department of Justice's good faith ,
execution of its authority to protect-the public
interest.The APPA suggests a number of factors
that a court may consider in making its public
Interest determination. 15 U.S.C. 16(e)(1) and
(2). It is instructive that these enumerated
factors are a restatement of subjects the
United States must address in its Competitive
Impact Statement, 15 U.S.C. 16(b). Each of
these factors is relevant to the-adequacy of a
consent judgment. That the United States
must consider these factors, but that the court
need not, indicates plainly Congessional
willingness to rely upon determinations of the
Department of Justice.

3This passage is quoted in AMP, supra, 394 Fed.
Supp. at 44-45.

Congress intended, however, that the
Court's determination under the APPA be a
substantive one. The Act does interpose "a
check upon the government's good faith' and
expertise." United States v. Morgan Drive
Away, Inc., 1976-1 Trade Cases 1 60,949 at
69,161 (D.D.C. 1976). The Court should test
the proposed decree by determining "whether
the relief provided * * is adequate to
remedy the allegations of antitrust violation
as set'out in the complaint." United States v.
Bechtel Corp., 1979-1 Trade Cases 1 62,430 at
76,565 (N.D. Calif. 1979), appeal docketed,.No.
79-4194 (9th Cir. April 9, 1979). In other
words, the Court should direct its inquiry at
whether the settlement reasonably.
accomplishes what the United States
intended to accomplish-protecting "the
public by insuring healthy competitioin in the
future." S. Rep. No. 298 at 6.

Judge Oliver's opinions in AMPI, supra,
and United States v. Mid-America Dairymen,
Inc., 1977-1 Trade Cases, 161,508 (W.D. Mo.
1977), give thoughtful treatment to the court's
duty under the APPA. His Conclusions of ,
Law in Mid-America Dairymen, Inc., include
at 71,979-80 a concise statement concerning
how a court should make its public interest
determination:

1O. The APPA did not change the pre-
existing standards for determining whether
entry of an antitrust, consent decree is in the
public interest. Specifically, APPA did not
give this Court authority to substitute its
judgment about the advisability of settlement
by consent judgment in lieu of trial.

11. The APPA does not require the Court to
conduct a trial or ev'Identiary hearing to
determine whether entry of the proposed
judgment is in the public interest. No
additional proceedings, other than those.
conducted, were necessary under the
circumstances of this case.

13. While it.is clear that it was the
intention of Congress in passing APPA to.
require that a reviewing Court make an
independent public interest determination, it
is equally'clear thatAPPA does not permit or
require the reviewing court to make a de
nova determination of facts and issues
presented by the. pleadings in the case.

14. Absenf a showing of corrupt failure of
the government t6 discharge its duty, the
Court, in making its public interest finding, '
should, as wehdve done, carefully consider
the explanations of the government in the'
competitive impact statement and its
responses to comments in order to determifne
whether those explanations are reasonable
under the circumstances. The Court must also
give appropriate recognition, as we have
done, to the fact that every consent judgment
normally embodies a compromise and that
the parties each give up something which -

they might have won had they proceeded to
trial. United States v. Armour [1971 Trade "
Cases 1 73,589],'402 U.S. 673 (1973), cited with"
approval in H.R.'Rep. No. 1463, 93rd Cong.,
2nd Sess. 11-12 (1974).

16. The APPA codifies the case law which
established thai the Department of Justice
has a range of discretion in deciding the
terms upon which an antitrust case will be

settled. Sam Fox Publishing Co. v. United
States, 366 U.S. 683 689 (1961); Swift & Co. V.
United States, 276 U.S. 311, 331-332 (1928).

23. The plaintiff, through the duly
appointed, qualified and acting officials In
the Department of Justice, has an appropriate
range of discretion in prosecuting alleged
violations of the antitrust laws and '
determining appropriate Injunctive relief for
the settlement of such cases.

24. This Court may not substitute Its
opinion or views concerning the prosecution
of alleged violations of the antitrust laws or
the determination of appropriate Injunctive
relief for the settlement of such cases absent
proof of an abuse of discretion.
Judge Oliver set a narrow standard of judicial
review consistent with all other decisions
under the APPA-the court should determine
whether the United States' explanations In
support of the proposed judgment are
reasonable in light of the circumstances. Put
another way, absent a showing of bad faith
the court need only determine whether the
United States' reasoning Is in clear error.

In sum, since the Department of Justice
retains discretion to settle cases, a proposed
judgment is in the public interest when the
United States has negotiated It in good faith,
has fully disclosed its reasoning concerning
the judgment, and when no clear error
inheres in that reasoning. With this standard
ifi mind the Court should review the'
comments of members of the public
concerning the proposed Final Judgment and
the United States' response to those
comments, set forth below.

II Summary of Comments
Set out below is a summary of the

recommendations contained in the comments
which we received concerning the proposed
Final Judgment.,

Howard C. Townsend, Commissioner-of the
New Hampshire Department of Agriculture,
Professor Harry Keener, recently retired
Dean of the College of Life, Sciences, and
Agriculture at the University of New
Hampshire, and Vermont dairy farmers
Robert Foster, Roderick Townq and Ruth
Towne expressed their full support for the
proposed Final Judgment.

Alice Cheeseman-and Priscilla
Rowbotham, two New England dairy farmers,
suggested that any settlement should ensure
that (1) Agri-Mark will purchase and market
nonmember milk, (2) Agri-Mark will continue
to enroll members indefintely, (3) Yankee will
refund members' equity to them at the time of
its..dissolution, (4) former Yankee members
will have an opportunfity to terminate their
marketing agreements with Agri-Mark, and
(5) Agri-Mark will not coerce haulers Into
hauling milk only for Agri-Mark.

The Massachusetts Milk Control
Commission recommends that the Court
appoint an expert to determine whether
Agway, Agri-Mark, and Hood should be
required to establish a security fund for the
protection of dairy farmers in the event of
business failure by their dairy customers 4

4 Our understanding of this comment Is based on
a telephone conversation with the Commission's
office on October 7, 1980.
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Community Nutrition Institute (CNI, a
public interest organization that studies food
and nutrition issues, expressed support for
the relief provided in paragraphs IV, V, VI C
and VII. It recommends that the five-year
restrictions in paragraph X concerning
defendants' acquisitions of dairies and
balancing plants be extended to twenty-five
years.

Grant's Dairy, a Maine dairy,
acknowledges the equity of the proposed
judgment Grant's also esked that the
Department consider two points: (1] The
possibility that Agri-Mark may choose not to
sell milk to Maine dairies; and (2) whether
Hood will be able to impose excessive
charges for services it supplies to other
dairies.

Fairdale Farms, Inc., a Vermont dairy,
recommends that the proposed Final
Judgment include "restraints against
violations of antitrust laws * * * in the
processing, packaging and distributing of
fluid dairy products."

The National Independent Dairies
Association (NIDA) and the National
Association for Milk Marketing Reform
(NAMMR), two trade associations of dairies,
generally object to the proposed Final
Judgment and urge that the Department of
Justice proceed to a trial on the merits in this
action. Alternatively, NIDA suggests that any
final judgment in this action should enjoin
Hood from engaging in price discrimination
and sales below costs in violation of the
Robinson-Patman Act and applicable state
laws. Furthermore, NIDA suggests that
"costs" should be defined in a final judgment
to include all costs attributable to Hood's
operations as though it were still an
independent dairy.

NAMUR alternatively suggests that
hearings, appropriately noticed, be scheduled
for the purpose of taking testimony of persons
who will be affected by the terms of the
proposed Final Judgment and that NAMMR
be permitted to appear as amicus curiae.
NAAMR suggests that the proposed Final
Judgment is deficient because the restraints it
imposes are illusory.

M. Jerome Diamond, Attorney General.
State of Vermont, recommends that
paragraphs VI C and VII of the proposed
Final Judgment be expanded to include all
Vermont dairy farmers.

Northern Farms Cooperative (NFC), a
Vermont fairy farmers' cooperative,
recommends that paragraph VII of the
proposed Final Judgment be expanded to
include all NFC members.

III United States' Response to Comments

The United States responds below to those
comments which suggested relief different or
supplemental to that contained in the
proposed final Judgment. Copies of this
Response without appendices are being
mailed to all commentors.

A. The Cheeseman-Rowbotham Comment

Alice cheeseman and Priscilla Rowbotham,
two New England dairy farmers, suggest that
any final judgment should ensure that (1)
Agri-Mark will purchase and market
nonmember milk. (2) Agri-Mark will continue
to enroll members indefinitely, (3) Yankee
will refund members' equity to them at the

time of its dissolution. (4) former Yankee
members will have an opportunity to
terminate their marketing agreements with
Agri-Mark. and (5) Agri-Mark will not coerce
haulers into hauling milk only for Agri-Mark.

Agri-Mark. like other agricultural
cooperatives, was formed by dairy farmers
for the benefit of its members. Through the
cooperative members hope to achieve some
degree of market security, increased
bargaining strength, economies in raw milk
procurement and distribution, improved plant
operations, and reduced overhead.
Cooperatives, of course, need adequate
capital to provide services for members and
for continued modernization and expansion.
Members must assume major responsibility
for financing their cooperatives.

These members would not be willing to
carry this financial responsibility if they
(through Agri-Mark) were required to. in
effect, subsidize nonmembers by marketing
and processing nonmembers' milk as
suggested in the first recommendation by
Mines. Cheeseman and Rowbotham.
Nonmembers then would reap the benefits of
cooperative organization without bearing any
of the concomitant coats. Under such
circumstances it is difficult to understand
why any dairy farmer would choose to join or
remain in Agri-Mark.

The choice for Agri-Mark between a policy
of accepting all dairy farmers wishing to
become members and accepting dairy
farmers as members only as the cooperative
needs additional milk volume presumably
will depend on the marketing services it
performs, the physical capacity of its
facilities, and current and future marketing
conditions. The relief suggested in the second
recommendation is unnecessary. Absent
some shoWing that Agri-Mark's conduct
poses a dangerous probability of success at
monopolizing New England Milk markets-
and we have no evidence on this point-it
seems appropriate that Agri.Mark should
continue to make its own decisions
conoerning enrollment of members,

Yankee's internal operations including its
procedures for refunding member equity
never were at issue in this case. The
proposed Final Judgment should not regulate
Yankee's dissolution as suggested in the third
recommendation. Yankee members upon
joining Yankee executed membership
agreements and agreed to comply with the
By-Laws, rules and regulations of the
association. We understand that former
Yankee members will receive a refund of
their equity in accordance with a Plan of
Distribution adopted by Yankee's board of
directors and delegates.

Our response to the fourth recommendation
and similar comments by others is set forth
below in Section II H of this Response.

Coercion of haulers simply was not at issue
in this case, consequently, additional relief as
suggested in the fifth recommendation is
unnecessary. Agri-Mark would violate the
Sherman Act if it utilized its leverage as the
dominant cooperative in New England to
prohibit haulers it employs from hauling
nonmember milk. See United States v.
Dairymen Inc. 1979-1 Trade Cases 2494
(W.D. Ky. 1978), appeal docketed. No. 79438
(6th Cir., July 7,1979). In that situation

aggrieved parties should seek remedy by
private actions orby complaining to the
Department of Justice.
B. Massachusetts Milk Control Conission
Comment

The Massachusetts Milk Control
commission recommends that the Court
appoint an expert to determine whether
Agway. Agri-Mark. and Hood should be
required to set up a security fund for the
protection of dairy farmers in the event of
business failure by dairies.

We were concerned in this case that Agri-
Mark's acquisition of Hood's assets might
adversely affect dairy farmers who supply
Hood and dairies that compete with Hood.
The proposed Final judgment provides
adequate protection for them. The
Massachusetts Milk Control Commission
raised an Issue which was never part of the
United States' antitrust case. Consequently,
the remedy it suggested is unnecessary
because it goes far beyond any foreseeably
necessary relief and is inappropriate because
it does not reasonably relate to the antitrust
issues that led to United States filing of this
action in the first instance. See National
Broadcasting Co.. 449 F. Supp., supra at 1137,
1145.
C. The CAY Comment

Community Nutrition Institute (CNI
recommends that the five-year restrictions in
paragraph X concerning defendants'
acquisitions of dairies and balancing plants
be extended to twenty-flve years. CNI
believes that a twenty-five year period of
surveillance would prevent an increase in
vertical integration by the defendants and
would allow smaller independent processors
to compete against Hood without the fear of
being victims of predation.

The relief in this case did not seek to
prevent all vertical acquisitions by the
defendants in the dairy Industry. Our only
concern is with acquisitions of dairies or milk
manufacturing plants that may result in a
lessening of competition. Because of the
present market structure of the New England
dairy ndustry, as well as the concerns of
industry members about the formation of
Agri-Mark and the acquisition of Hood, the
Antitrust Division sought to prevent without
having to bring a new case under Section 7 of
the Clayton Act any further combinations by
the defendants in the near future that would
increase their holdings in dairies or milk
manufacturing plants. The Division bargained
for and obtained extraordinary power to
prevent any such combinations. Proposed
paragraph X gives us that power. It enjoins
the defendants from combining with any
dairy or milk manufacturing plant without the
prior approval of the Department of Justice or
the Court. If any defendant seeks Court
approval of an acquisition, the burden will be
on it to show that the acquisition will not
adversely affect competition.

We agreed to a five-year restriction instead
of a longer period of time for two reasons.
First, such a period will allow the market to
adjust to the instant transaction. After five
years other dairies will be accur!omed to
competing with the new Hood and will have
established supply relations with Agri-Mark
or other sellers. Second. the dairy industry is
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constantly evolving as a result of
technological changes, changes in federal and
state milk marketing regulations, and
increased cost pressures that engender
efficiencies in the industry. A combination
that may lessen competition in the New
England dairy market as it is today may not
beviewed as anticompetitive in five years.
At the conclusibn of the proposed five-year
period the defendants will not have license to
acquire or combine with other companies to
the detriment of competition. They still will.
be subject to the limitations on acquisitions
imposed by Section 7 of the Clayton Act, 15
U.S.C. 18, and Sections 1 and 2 of the
Sherman Act, 15 U.S.C. 1 and 2..

The restriction on.combinations is not
intended, as CNI suggests, to prevent the
defendants from preying on Hood's smaller
competitors. We have no information that
either Hood, Agri.Mark, or Agway intends to
prey on Hood's competitors'and purchase
them when they are in a weakened position.
Moreover, Sections 1 and 2 of the Sherman
Act-make unlawful any such predatory
conduct by the defendants.

Finally, the use of the five-year restriction
has precedent. In a case brought by the
United States against a dairy cooperative
alleging an attempt to monopolize, the court
entered a judgment that imposed a five-year
restriction on acquisitions. Mid-American
Dairymen, Inc., supra, 1977-1 Trade Cases
161,509, at 71,894.
D. The Grant's Dairy Comment

Grant's Dairy expresses concern that Agri-
Mark, in order to meet its full supply
agreement with Hood, will need to divert -
milk to Hood that would otherwise be sold to
competing dairies. This possibility does not
concern us because Hood does not purchase
a sufficient quantity of milk to cause a
scarcity in thesupply area and a New
England dairy can purchAse milk firom
suppliers other than Agri-Mark..

In 1978. dairymen in the'New England-"
supply area produced 7,499.5 million pounds
of raw milk. Of that amount, Hood purchased-
13.7%. Grant's Dairy is located in Maine.,
Maine laws and regulations arguably make
that state a geographic submarket for the
supply of raw milk. In 1978 Hood only
purchased 16.5% of the total 378.1 million
pounds of milk received by Maine ddiries
regulated by the Maine Milk Commission.
Further, Hood's requirements throughout
New England for raw milk in 1978 amounted
to only 38.8% of the milk produced by Agri-
Mark members. Since Agri-Mark must sell the
remaining 61.2% of its members' output, it will
need to maintain viable trade relations with
Hood's competitors, including Grant's Dairy.
There is no reason, therefore, to predict that,
Agri-Mark will fail to deliver adequate.
supplies to its customers other than Hood. If
it did, those customers would turn to other'
suppliers for their raw milk requirements.

Grant's also asks whether the final
judgment in this case should include a
provision that would require Hood to offer
handling and separating charges for skim
milk at competitve, cost-based prices. Grant's
believes that it has no feasible alternative
other than Hood and Agri-Mark for its supply
of skim milk.

No facts have arisen in this case that lead
us to believe that either Agri-Mark or Hood,
individually or combined, have a monopoly
over the production of skim milk in New
England or any geographic sub-market within
New England. Even if the companies
combined controlled an unduly large market
share of the skim milk production, we believe
that potential competition from new entrants
would regulate the price of skim milk better
than any decree could under an arbitrary*
cost-plus formula.,Skim-milk can be produced
by pumping raw milk through machinery
which is readily available. There areno
barriers that would prevent Grant's or other
dairies or cooperatives from acquiring such
machinery should Hood's price for skim milk
rise to non-competitive levels.
E. The FairdaleFarms Comment

Fairdale Farms, a dairy in Bennington,
Vermont, recommends that the decree
include "restraints against violations of
antitrust laws * * * in processing, packaging
and distributing of fluid dairy products."
(Comment, p. 4.] Specifically, Fairdale asks
that Hood be enjoined from below cost and
predatory pricing. This recommendation
proceeds from Fairdale Farms' belief that
dairies in New England sell processed milk at
severely depressed prices due to a surplus of
raw milk and persistent price competition by,
the dairies. Fairdale states that the Hood/
Agri-Mark/Agway transaction and Agri-
Mark's control of Hood will give Hood cost
advantages that will enable it to become an
"ultra'aggressive" dairy'to the detriment of
competing dairies.

The proposed judgment and the five
agreements between Agri-Mark and Hood
isolate the operations of Hood from Agri-
Mark. In this isolation, any vigorous price
competition in the sale of processed milk by
Hood will follow from efficiences gained or
from reasons other than anticompetitive
effects proceeding from the instant
transaction.'

A crucial theory of the Complaint was that
competition in the sale of processed milk
might be lessened because Agri-Mark and
Hood could coordinate supply and pricing
decisions to the advantage of both. The
proposed judgment waq designed to ensure
that Agri-Mark and Hood will make pricing
and supply decisions independently of each
other. Paragraph IX of the proposed Final
Judgment enjoins Hood and Agri-Mark from
having any common directors, officers or
management. It also forbids Hood and Agri-
Mark from discussing with each other prices
or terms and conditions of sale of raw or
processed milk. Thus, under the proposed
judgment the two companies will operate
ihdependently' Qf each other under peril of
contempt of court proceedings.

Fairdale Farms is incorrect in stating that
Agri-Mark will be the "operator of Hood's
hauling, processing, packaging and
distribution facilities." (Comment, p. 3.]
Under the agreements between Hood and
Agri-Mark, Agri-Mark has title to Hood's milk
processing facilities but it has leased them to
Hood which will operate the facilities under
its own direction and management. Agri-
Mark will haul milk from the farm to Hood's
facilities but that is no more than Agri-Mark
does for other dairies. By hauling milk to a

dairy, which Yankee has done in the past,
Agri-Mark will not obtain control of the
dairy's operations or make the dairy's
decisions on price and output.

Fairdale Farms has suggested that below
cost pricing should be.enjoined, As long as a
final judgment in this case assures that Hood
will price its products independently of Agri-
Mark's influence, there Is no reason to
incorporate into a final judgment provisions
that would interfere with Hood's pricing
practices and possibly deny benefits to the
consumers. Below cost pricing by a firm with
monopoly power and below cost pricing with
an intent to monopolize coupled with a
dangerous probability of achieving the
monopoly are anticompetitive acts made
illegal by Section 2 of the Sherman Act, 16
U.S.C. 2. Hood does not now have monopoly
power in the sale of processed milk in New
England, nor do we have any Information
which indicates that Hood intends to attempt
to monopolize that market. A consent
judgment should only contain provisions that
are reasonably related to the facts and theory
of the underlying compliant. See National
Broadcasting Co., supra, 449 F. Supp. 1127 at
1137 & 1145. The circumstances of this case
provide no foundation for incorporating Into
the Final Judgment predatory pricing
provisions already contained in the antitrust
laws.
F. The NAMMR Comment

A close reading of NAMMR's comment
suggests that that organization chose to
ignore the explanation of the proposed Final
Judgment contained In the Competitive
Impact Statement ("CIS"). For the most part,
NAMUR's comments attacking the proposed
judgment are answered by the CIS itself, the
rationale of which NAMMR has not
addressed. Rather than repeat the CIS here,
we have briefly dealt with NAMMR's
objections to the proposed judgmqnt, with
references to relevant explanations In the
CIS.

Pages 5-9 of NAMMR's comment take issue
in numbered paragraphs with the United
States' position in this case. Below we
respond to these comments by paragraph,
1. NAMMR Paragraph 7

NAMMR suggests without explanation that
areawide premiums inevitably flow from a
series of occurrences which could
conceivably follow the entry of the proposed
judgment. Aside from the speculative nature
of NAMMR's suggestion, two flaws in this
comment render it moot, First, as explained
in pages 6-12 of the CIS. paragraph IV of the
proposed judgment deprives Agri-Mark of
tools required to sustain premium pricing in
New England. NAMMR did, not address the
rationale of the proposed judgment or the CIS
on this point, so we are unable to discern
why NAMMR concludes that the proposed
relief will fail in its intended purpose. We
continue to believe that forbidding the type of
predatory pricing described by paragraph IV
will-ensure that any premium pricing-Agri-
Mark ever imposes will be ephemeral,

'NAMMR's comment does not recognize that
paragraphs IV A and IV B must be read together to
appreciate their impact on premium pricing. As
explained in the cited section of the CIS, the

Footnotes continued on next page
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NAMMR suggests nothing to undermine the
United States' position in this regard. The
Community Nutrition Institute agrees with
the United States on this point (CNI
comment, page 1).

The second flaw in NAMMR's comment is
that even NAMMR only projects that Agri-
Mark will gain approximately 50% of the
supply market (page 51.6 As the above cited
section of the CIS suggestsand as the
comment of Mr. Townsend. Commissioner of
the New Hampshire Department of
Agriculture, points out, with only
approximately 50% of an area's producers as
members, Agri-Mark lacks the market power
to increase the price of milk to its customers.
that is, to impose premiums. This results in
part from the ease with which Agri-Mark
members can leave the cooperative and
market their milk in competition with it.
which leads to the subject discussed in
paragraph 8 of NAMUR's comment.
2. NAMUR Paragraph 8

NAMMR questions whether the proposed
judgment's provisions regarding Agri-Mark's
"locking-in" of members will be effective.
NAMMR suggests that Agri-Mark will
prevent members from leaving by not
returning capital to them.

As stated at page 4 of the CIS, the
relationship between market share and
market power is weaker with respect to
cooperatives than with respect to industrial
concerns. This is because cooperative
members rather than the cooperative itself
own the means of production (cows, barns,
etc.). Members of dairy cooperatives have
incentives to leave the cooperative and
compete with it when the cooperative
charges supra-competitive prices (premiums].

As explained at pages 13-15 of the CIS, we
were concerned that Agri-Mark's board
would have the power to discriminate in the
return of equity to member producers in such
a way as to prevent members from leaving
the cooperative. That is. we feared that Agri-
Mark would repay equity to members who
retired, but not to members who left the
cooperative to compete with it. This would
give members a great incentive to stay in
Agri-Mark until they retired. Such
discrimination in payment of equity would
make Agri-Mark's market share more
indicative of its market power because it
would tie the means of production to the
cooperative.

Footnotes continued from last page
primary importance of paragraph IV A as it relates
to premiums is to broaden the coverage of
paragraph IV B of the proposed judgmeaL
Paragraph IV B prevents Agi-Mark frho ganting
specific eanticompetitive price concessions to Hood.
Paragraph IV A broades this ban to prevent Agri-
Mark from grunting such anticompetitive
concessions to other dairies. Without these
concessions. any premium pricing will be
ephemeral NAMUR did not address this theory.
'Ari-Mark accounts for perhaps 36% of the milk

produced in the relevarl aresa. CIS at 4. The
Complaint alleged that AFMar intended to
increase its membership until it marketed from 40%
to 53% of milk produced in the New England
milkshed. Cmnplaint. paragraph 17,7"Mo charge premiums on any long-ten1 market-
wide basis a cooperative must contol go much of
the milk supply practicably available to handlers
that handlers have no choice but to deal with it."
CIS at s-.

Paragraphs V and VIII eliminate this
problem by forbidding discrimination against
members who leave Agri-Mark in order to
compete with it. NAMMR's comment that
Agri-Mark could return "no equity
contributions nor retained earnings for a long
period of time" simply misses the point. As
long as producers are not disadvantaged by
leaving the cooperative compared to staying
in it. there is no unlawful incentive to remain
in the cooperative. The proposed judgment
would require Agri-Mark to pay producers
equity and retained earnings in the order in
which they leave the cooperative. In the
absence of discrimination against members
who leave to compete with Agri-Mark. there
is no antitrust concern. If the cooperative
chooses not to repay member equity,
producers are as well off financially by
leaving the cooperative as by staying in it.
3. NAMMR Paragraph 9

Our response to this paragraph and other
comments bearing on the "Foreclosure" issue
is set forth below in Section III H of this
response.
4. NAMUR Paragraphs 10-11

NAMMR suggests that Agri-Mark and
Hood will voluntarily renew their one-year
supply agreement. NAMMR also questions
what the effect of the proposed judgments
ban on multi-year supply agreements will be.

The Complaint alleged that the 10-year
Agri-Mark/Hood full supply agreement
would violate Section 3 of the Clayton Act
(paragraphs 27-28). The Complaint requested
that Agri-Mark and Hood be enjoined from
entering any supply agreement of an
unreasonable duration (paragraph 5 of the
Prayer). As explained at page 19 of the CIS.
the Department has for some time recognized
the legitimacy of one year supply contracts
between cooperatives and dairies. NAMMR's
comment on this point raises a good deal of
speculation, but falls to address the obvious
accomplishment of the proposed judgment.
Hood and Agri-Mark will both be free in the
future to make the supply arrangements they
believe advantageous. The supply agreement
created a 10-year "clog on competition" with
options to renew for another 10 years, all in
violation of Section 3 of the Clayton Act. This
clog has been removed, and the Complaint
sought nothing more in this regard.

Finally. NAMMR comments that this
acquisition is a greater evil that if Hood had
made unlawful horizontal acquisitions
(paragraph 11). We note that the antitrust
effects of a cooperative's acquisition of a
dairy depends upon the circumstances of the
case and the intent of the parties. This can be
contrasted with horizontal mergers in
concentrated markets where, because one
competitor is always eliminated, competition
is invariably lessened and the public
necessarily suffers. Compare UnhiedSlates v.
Philadephia Niomal Bank, 374 U.S. 321.
303-M (M1) with Freubuf Corp . Federal
Trade Commission 803 F. 2d 345 351-52
(2nd Cir., 13}, The Second Circuit has
rcogised that vertical acquisitions may
have beneficial aspects. See Fl mhauf. supra.
at 362 NAMMR's comment is especially
inapplicable to the Hood/Agri-Mark/Agway
transaction, which may capture varous
efficiencies for the benefit of the farmer

members without hurting consumers. See
generally the comments of Mr. Howard C.
Townsend and Dean Harry A. Keener in this
regard.
5. NAMMR Paragraph 12

In a comment related to that discussed
above, NAMMR suggests that Hood and Agri-
Mark will not be independent of one another.
NAMMR also suggests that Agway and Agri-
Mark are substantially identical entities.

Paragraph IX of the proposed judgment
enjoins Hood and Agri-Mark from having any
common director, officer, or management. It
also enjoins Hood and Agri-Mark personnel
from discussing prices for raw or processed
milk other than as necessary to arrange sales
between themselves. Moreover. Agway will
own all of Hood's stock, and Agri-Mark will
own only Hood's assests. Those assets will
be out of Agri-Mark control since they are
leased back to Hood under a long term lease.
NAMMR nevertheless asserts that 'Agri-
Mark and hood will be in effect almost a
single entity" (page 5) and that "there will be
no do facto isolation or separation under the
constraints" of the proposed judgement (page
8). NAMMR provides no bases for these
statements.

Apparently NAWMR fears that hood and
Agri-Mark will perceive themselves as having
common goals which will lead to some type
of predatory activity.8 However in order for
Agri-Mark or Hood to jointly predate on other
dairies or cooperatives, there would need to
be coordination or control of one by the other
as well as open and direct communications
concerning pricing strategies. Paragraph IX
forbids such control or communication.

6. NAMMR Paragraph 3-D -t

Subparagraphs A-C and E of paragraph 3
of NAMMR's comment merely capsulize
NAMMR's stated objections to the proposed
judgment. We have responded to these
above. Paragraph 3-D, however, suggests that
any final judgment should restrict Agri-
Mark's future growth, a suggestion not yet
addressed.

Congress, in the Capper-Volstead Act, 7
U.S.C. 291. provided that producers could
voluntarily form cooperatives to market their
production without violating the antitrust
laws. The United States did not allege that
Agri-Mark's formation violated the antitrust
laws nor, under the Capper-Volteid Act.
could it have done so. If. in the future,
additional dairy producers wish to join Agri-
Mark, they may do so. There is no basis
whatsoever for enjoining Agri-Mark from
future growth.$ '.
7. A Hearing Is Unnecessary in This Case

NAMUR suggests that the Court should
hold "hearings" prior to entry of the proposed

'NAMMR argues that Agri-Muks members
"substantially" own Agway. Th is not true. Agway
consists ofmor thae = plprodeci-msers
while A --Mark has fewer than 400 ienrna
Morme, m y New England dairy farmers who
So not belong to Agi-Mark ae Agway mmbes.
Thus one cannot conclude as NAM3R doe that
Ap-Mark and Agway are merely two reflections of
the esme po hrmers

"Parsaph X of the proposed Judgment does.
howete. lint Asri-Marks ability to m.rge Wil
any other cooperative ownings a Procssug facility.
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Final Judgment so that "affected persons" can
testify and provide "written and
documentary" materials to the Court. The
APPA provides that the Court must make a
determination that entry of the proposed
consent judgment is in the public interest
before entering that judgment The statute
provides that in making such a public interest
determination, the Court "may", inter alia,
conduct proceedings involving the taking of
testimony and documentary evidenced, and
"take such other action in the public interest
as the court may deem appropriate." 15
U.S.C. 16(f)(5).'The statute does notTequire
the Court to hold hearings, but directs the
Court to take such action as it deems
appropriate. As explained more fully in
section I of this Response, Congress intended
courts to determine the public interest issue
in the least complicated and least time-,
consuming way possible. Evidentiary
hearings should be used-only in extreme
cases.

In the instant case, an evidentiary hearing
would be inordinantly time consuming and
would not in any way further the Court's
understanding of facts relevant to the
determination it must make. There has been
no claim of bad faith or malfeasance on the
part of the United States in settling this case.
See AMP, supra, 394 F. Supp. at 41, and
cases cited. Nor has NAMUR, or any other
commentor, suggested the existence of
relevant facts which the United States failed
to consider in negotiating and consenting to
the proposed judgment. Rather, NAMUR
invites the Court to substitute its judgment
for the United States' concerning the wisdom
of the proposed judgment, a substitution
which the APPi neither contemplates nor
allows. Mid-Anierica Dairymen, Inc., supra,
1977-1 Trade Cases at 71,979-980; Gillette,
supra, 406 F. Supp. at 716. Moreover, as
demonstrated in the preceding ections of
this Response, NAMUR does so without
having adequately considered or understood
the effect of the proposed judgment as
explained in the CIS.

NAMMR has used the comment process as
a forum to set forth its views of cooperatives
in general and various irrelevant facts in
particular as has NIDA (the National
Independent Dairies Association). Such
comments do not portend a useful or focused
hearing should the Court accede to
NAMUR's iequest for evidentiary hearings at
which any interested person could present
evidencei'5 NAMMR'S comment, for example,
indicaies that NAMZM believes that-

This acquisiton is one more milestone on
theroad toward total domination of the
nation's fluid milk supply by a few regional
super cooperatives who are linked together
with anticompetitive super polling
agreements. (NAMMR comments, p. 3.)
NAMMR apparently views as relevant
certain "reported" activities of a cooperative
in Florida (NAMMR comment, p. 7). Similarly,
NIDA deems relevant its view that the
acquisition of Hood is "the latest step in the
continuing march of the huge and
economically powerful agricultural
cooperatives to gain shared monopoly control

'0Only NAMMR has asked for a hearing.
NAMMR also asks to appear as amicus.

of important food markets * * *." (NIDA
comment, p. 1.) NIDA also views as relevant

'information allegedly relating to "the anti-
private enterprise and predatory activities of
the huge regional agricultural co-operatives"
(NIDA comment, p. 2) as well-as various
acquisitions and divestitures by cooperatives
in the Midwestern United States (NIDA
comment at 2-3)." Such clear signals from
these two trade associations indicate that
any evidentiary hearing on the proposed
judgment would not be an uncomplicated or
efficient direction for the Court to pursue in
making its public interest determination.

The Court need only consider the proposed
judgment as explained by the CIS, the
comments thereon, and this Response
thereto. Such consideration will amply
demonstrate that the proposed judgment
satisfies the public interest standard of the
APPA as interpreted by the courts.

G. The NIDA Comment

The National Independent Dairies
Association ("NIDA") filed a three page
comment the bulk of which is not a
substantive discussioii of the proposed
judgment. 2NIDA's substantive comment is
that any consent decree in this case should
incorporate various provisions of the
Robinson-Patman Act and state sale-below-
cost laws. Part of NIDA's ground for this type
of relief is the alleged ability of Agri-Mark to
recoup losses on Hood's bottled milk sales
"through price premiums on fluid milk paid
by" dairies (NIDA comment, p. 3). As
explained in response to NAMMR's
comment, however, Agri-Mark will not be
able to charge premiums due to its low
market share and, more importantly, due to
paragraph IV of the proposed judgment. Thus,
NIDA's fears are based at least in part on an-
unexplained and unfounded expectation that
Agri-Mark will charge premiums for raw
milk.

All defendants are obligated to obey all
federaland state laws. The United States
uncovered no evidence that any defendant
had violated or intended to violate the
statutes NIDA discusses. NIDA apparently
fears concerted action between Hood and

"The United States has always viewed the
transaction at issue as having particular and unique
anticompetitive potential which should be, and
through the proposed Judgment will be. prevented. It
was never any part of the United States' theory that
this transaction was part of any nationwide
conspiracy.

"One aspect of NIDA's opening comments, while
not bearing on the substance of the decree, -
demands a response. Atpage 2 of its comment.
NIDA deprecates the enforcement efforts of the
Department with respect to consent decrees, citing a
decree, against Mid-America Dairymen, Inc. NIDA
says "Not only-has Mid-America not divested itself
of the three cheese plants as ordered [in the decree].
it subsequently acquired [two dairy operations]."
The Department brought contempt proceedings
against Mid-America Dairymen, Inc., for its failure
to comply with the divestiture provision of the
decree, but was unable to obtain relief from the
court. The Department has also brought a contempt
action and, separate from that, obtained.
supplemental relief under its decree against another
dairy cooperative, Associated Milk Producers, Inc.
Demonstrably, the United States has been vigilant
in enforcing its consent decrees against dairy
cooperatives.

Agri-Mark which would result in predatory
below cost pricing by Hood. As discussed In
sections I E and I F (5) of this Response,
any such activity would violate paragraph IX
C of the proposed judgment which enjoins
Hood and Agri-Mark from discussing pricing
with one another. Any violation of paragraph
IX C would be easyto prove, compared to
proof of sales below "cost," however one
defies "cost;" NIDA's concern, therefore,
appears not only to be without any factual
foundation, but adequately met by paragraph
IX. For all these reasons, there Is no basis for
enjoining the defendants from violating these
,statutes.

H. The "Foreclosure" Issue

Prior to Agri-Mark's acquisition of Hood's
assets, Hood was splitting its milk purchases
between Hood independents and competing
cooperatives of dairy farmers. Many dairy
farmers will now be foreclosed, at least In the
short run, from selling milk to Hood unless
they join Agri-Mark. This Is because Hood, an
part of this transaction, intends to purchase
substantially all of its milk requirements from
Agri-Mark.

Seven persons commbnted on the relief
provided in the proposed Final Judgment for
dairy farmers who were foreclosed from
selling milk to Hood. CNI noted that
provisions requiring Hood to continue to
purchase milk from Hood.independents until
March 1, 1981, and permitting Hood
independents to terminate all agreements
with Agri-Mark (paragraphs VI C and VII)
provide additional opportunities for Hood
independents to find new markets for their
milk and that the prohibition of long term
supply agreements between Hood and Agri-'
Mark (paragraph VI A) should ease all Now
England dairy farmers' fears of being
permanently excluded from supplying milk to
Hood. Robert Foster, a Vermont dairy farmer,
and Fairdale Farms, a Vermont dairy, also
expressed their support for these provisions.

M. Jerome Diamond, Vermont's Attorney
General, recommended that paragraphs VI C
and VII be expanded to cover all Vermont
dairy farmers.' 3 Northern Farms Cooperative
Inc. (NFC), a Vermont dairy farmers'
cooperative, and two New England dairy
farmers, Mines. Cheeseman and Rowbotham,
recommended that one or both of these
provisions be extended to cover NFC and
former Yankee members.

NAMMR believes that paragraph VI C
should be changed to require Hood to '
purchase milk from Hood Independents
indefinitely. It apparently recommends that a
final judgment should not be entered In this
case until there is an opportunity for all to
reflect upon the alternative markets chosen
by every Hood independent who did not join
Agri-Mark (NAMiR comment, page 0),"

"Vermont's comment variously recommends that
additional relief should be extended to Vermont
dairy farmers and all producers. We understand
from a telephone conversation with the Attorney
General's office that Vernont's recommendation
was meant to be limited to Vermont dairy farmers.

"4Some numbers may help to put all of the
comments on foreclosure in perspective. just prior
to Agri-Mark's acquisition of Hood's assets, Hood
was purchasing milk from approximately 1,082 dairy
farmers. Of them. 896 were Independent producers
and the remainder were members of Yankee or

Footnotes continued on next Pago
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As some of the commentors point out, the
proposed Final Judgment does not provide
the same relief to former Yankee members
and members of other cooperatives that it
provides to Hood independents. The critical
comments by Vermont, NFC and Mines.
Cheeseman and Rowbotham on this issue
considered collectively amount to the
proposition that the proposed Final Judgment
is deficient because the relief it provides on
foreclosure favors Hood independents over
other dairy farmers. The commentors suggest
that all dairy farmers in New England. not
just Hood independents, should be
guaranteed a market with Hood for their milk
and, if they joined Agri-Mark. they should be
permitted to terminate their agreements with
Agri-Mark. In light of our overall purpose in
this action and the relief obtainable by the
proposed Final Judgment relief of this order
regarding foreclosure is unnecessary.

Although we believe that the relief on
foreclosure in the proposed Final Judgment is
adequate, we recognize that some few dairy
farniers may be unhappy because they too
are not being guaranteed a market with
Hood. It was never our objective, however, to
so protect every New England dairy farmer.
This transaction would have violated the
antitrust laws because its effect may have
been to substantially lessen competition. We
were concerned about much more than
foreclosure. Anticompetitive effect would
have resulted from foreclosure and because
the combination of Hood and Agri-Mark in
the form initially proposed may have been
powerful enough to dominate the New
England dairy industry. Consistent with the
principle that the Clayton Act was meant to
protect "competition, not competitors"
Brown, Shoe Co. v. United States, 370 U.S.
294,320 (1961]. (emphasis in original), our
purpose in this action was not to guarantee
every dairy farmer in New England a market
for this or her milk, but rather to preserve in
New England the conditions necessary to
ensure that raw milk is sold to all dairies at
competitive prices. We did not view
foreclosure in isolation when we brought this
action and we urge the Court not to do so
when determining whether the proposed
Final Judgment is in the public interest.

The proposed Final Judgment will
accomplish what we set out to accomplish by
filing this action. It ensures that the
acquisition may be consummated without
reducing competition in the New England
milk industry by depriving Agri-Mark and
Hood of the tools which might empower their
combination to have undesirable effects in
the marketplace. Provisions of the proposed
Final Judgment, outlined above, do this by
limiting the parties' conduct in important
respects. These provisions are explained in
detail in the CIS at pages 5-21.

Footnotes continued from last page
other cooperatives. We understand that as of
September 23. 1980, 3,703 dairy farmers had joined
Agri-Mric. This group consists of 3.176 former
Yankee members, 190 former members of other
cooperatives and 337 independent dairy farmers
including 304 Hood independents. During the
summer, 34 Hood independents terminated their
membership in Agri-Mark pursuant to the July 16.
1980, Stipulation and Order between the parties in
this case.

Certain provisions of the proposed Final
Judgment specifically address foreclosure. As
initially proposed by the parties, the
transaction would have foreclosed many
dairy farmers from selling milk to Hood. We
were particularly concerned for the large
block of Hood independents, who, as
independents, were not members of a
cooperative which could have assisted them
in finding new markets for their milk. After
the transaction was announced, they were
faced with imminent foreclosure from their
market in the spring or flush season when
milk production is highest relative to demand.
We addressed their problems in paragraph VI
C, which requires Hood to purchase milk
from them until March 1,19M1, and in
paragraph VII. which permits them during a
20 day grace period to terminate all
agreements with Agri-Mark without suffering
financial penalty. These provisions give Hood
independents who joined Agri-Mark in the
spring because they thought they could not
find another market an opportunity to leave
Agri-Mark and ensures that they all will have
a reasonable opportunity to find a new
market for their milk. The proposed Final
Judgment also provides general relief from
foreclosure to all New England dairy farmers.
They all may benefit from paragraph VIA
which enjoins Hood and Agri.Mark from
entering into a supply agreement with a
duration of more than one year. By
prohibiting the initially contemplated ten
year full supply contract with two 5 year
options to renew, the proposed Final
Judgment eliminates the certainty that Hood
and Agri-Mark will continue to deal
exclusively with each other for the next
twenty years.

NAMMR's view is that paragraph VI C by
requiring Hood to purchase milk from Hood
independents until March 1, 198, does not
give Hood independents who choose not to
join Agri-Mark enough time to find another
market for their milk. NAMMR recommends a
judgment guaranteeing Hood independents a
market with Hood forever. In our view that is
unnecessary. We sought only to give Hood
independents a reasonable opportunity to
decide where they want to market their milk.
As we explained in the CIS at page 16,
paragraph VI C gives them, in effect. one full
year, including the favorable fall short
season, to find new markets. It is our belief
that the one year period will allow most
reasonably efficient dairy farmers to find
satisfactory markets.

The additional relief on foreclosure
suggested by the other critical commentors-
that all New England dairy farmers should be
treated as Hood independents are treated in
the proposed Final Judgment-would be
burdensome to Hood and to Agri.Mark and a
windfall for many of the dairy farmers they
seek to protect. None of these dairy farmers
that the commentors speak of had previously
been guaranteed a market by Hood: many of
them did not even do business with Hood. u

1SThese commentors speak on behalf of all
Vermont dairy farmers and members of Yankee and
NFC. We understand that a large majority of these
dairy farmers did not ship their milk to Hood.
Moreover, even Ifod independents did not enjoy a
fixed long term commitment from Hood to purchase
their milk.

Substantial and new obligations would
attach to Agri-Mark and Hood so that these
dairy farmers could reap benefits that they
did not previously enjoy.

Most important. the relief suggested by
these commentors is not necessary in this
case. Provisions in the proposed Final
Judgment relating to foreclosure were for the
most part designed to benefit Hood
independents because they were not
organized in cooperatives which could have
assisted them in finding new markets for
their milk. We were concerned that many of
them felt compelled to join Agri-Mark
without complete information on alternative
markets, Other New England dairy farmers
shipping to Hood and to others were not
similarly situated. Yankee members through
their delegates voted almost unanimously to
merge with Agri-Mark. Other cooperatives
whose members were shipping to Hood were
in a position to assist their members in
finding other markets. Other dairy farmers
who were not shipping to Hood were barely,
if at all, affected by the transaction.

In sum, the proposed Final Judgment did in
paragraphs VI C and VII favor Hood
independents over other New England dairy
farmers with respect to relief on foreclosure
but only because they were the dairy farmers
most likely to be adversely affected by
foreclosure from Hood. Paragraph VIA
provides adequate relief for the dairy farmers
who may have been touched by this
transaction.

Conclusion
The Competitive Impact Statement and this

Response to comments demonstrate that the
Proposed Final judgment serves the public
interest. Accordingly, after publication of this
Response in the Federal Register pursuant to
15 U.S.C. 16(b), the United States will move
this Court to enter the Final Judgment.

Dated- November 6.190.
Respectfully submitted.

Michael P. Harmons,
Kenneth L. Jost,
Richard W. Pierce,
Attorneys for the United States, United States
Department offustice, Washfngton, DC 20530,
202-72J-6465.

Appendix A--Comments
1. Howard C. Townsend
2. Harry A. Keener
3. Robert Foster
4. Roderick Towne-Ruth Towne
5. Alice Cheeseman-Priscilla Rowbotham
. Massachusetts Milk Control Commission

7. Community Nutrition Institute (CNI)
8. Grant's Dairy
9. Fairdale Farms
10. National Association for Milk

Marketing Reform (NAMMR
11. National Independent Dairies

Association NIDA)
12. M. Jerome Diamond. Attorney General

Vermont
13. Northern Farms Cooperative (NFC)
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The State of New Hampshire, Department of
Agriculture, Office of Commissioner

September 5, 1980
Mr. Allen L. Marx. Assistant Chief General

Litigation Section, Anti Trust Division,
Department of Justice, Washington, D.C.
20530

Dear Mr. MarxiAs Commissioner of
Agriculture for the Stateof New Hampshire
and as a-lifelong dairy farmer I have followed
the development of the new milk marketing
and processing cooperativds with great
interest. f

Originally I did have some reservations
about the proposals and the effect they might
have od both producers and consumers. I
have now concluded that the purchase of H.
P. Hood, Inc. byAgri-Mark will benefit both
the dairy farmers and consume of the
northeast be assuring our dw..farmers.a
market for.their milk. Consumers will benefit
by a stabilized milk market which I am
confident will result from the farmer owned
and farmer-controlled marketingvehicle.

There have been concerns expressed by'
some, which I shared also, regarding any
unwarranted monopolistic overtones of the
proposed mergei. I have satisfied myself that
this would not be the case even if the total
market controlled by the proposed
cooperative were somewhat in excess of 50%
of the total.

As Commissioner of Agriculture I endeavor
to improve long range economic position of
agriculture in such a way as to benefit the
consuming public as well. The merger under
consideration will offer an opportunity for the
farmer to enjoy a greater percentage of the
consumer dollar bpent for milk by sharing in
the profits formallydistributed to the
stockholders. This can be done without
increasing the coit of milk to the consumer.

I join my fellow Commissioners of
Agriculture in requesting favorable action by
the Justice Department on the Agri-Mark/
Hood proposal presentlyrunder consideration.

Sincerely,
Howard C. Townsend,
CommissionerN.H. Department of
Agriculture.

Harry A. Keener.

Post Office Box 165, Durham, New Hampshire
03824

September 8, 1980
Mr. Allen L Marx, Assistant Chief, General

Litigation Section, Anti-Trust Division,
Department of Justice, Washington. D.C.
20530 6

Dear Mr. Marx: I am writing to urge thai
you give permanent approval forAgri-Mark
Inc. to carry on the milk processing and
marketing activities of the H. P. Hood Co.
This matter relates to the case of the U.S..vs
Agri-Mark Inc. et al.

I take this position because I believe that
the NewEngland dairy industry must be
given the kind of stability that this '
arrangement offers and that the consumers of
the region must be assured of an ad6quate
supply of dairy products at reasonable prices
in the years ahead. I believe that the
temporarily approved arrangement does both
of these things. Both producers and.
consumers will suffer if a substantial and

equitale force is not created and allowed to
operate on a New England wide basis. The
restrictions already imposed appear to be
adequate to protect the interests of both
consumers and dairymen.

I make these commefits to you on the basis
of my 37 years (1941-78) as a faculty member
of the University of New Hampshire working
closely with the dairy industry, milk
processors and consumers. The last 17 years
of my tenure wereas Dean of the College of.
Life Sciences and Agriculture and director of
the N.H. Agricultural Experiment Station..

I hope that my views will be helpful to you.
Very truly yours,

Harry A. Keener.

September i8, 1980
.Mr. Alan L. Marx, Assistant Chief, General

Litigation Section, Antitrust Divison,
Department of Justice, Washington, D.C.
20530 ,

Dear Sir. I am a dairy farmer in
Middlebury, Vermont, chairman of Vermont's
Governor's Agricultural Advisory Board, and
a former Director-at-Large for Yankee Milk. I
have been actively involved in the dialogue
with fellow farmers in developing the Agri-
Mark Hood marketing system for the
dairymen in New England Market.

Recently, it has been brought to my
attention, through reports in the media and
by calls from concerned dairymen, that
comments have been filed alledging
discrimination in the stipulation for not
including all producers in the release
provisions. I would like to express to you the
real concern and frustration on the part of
those farmers that joined Agri-Mark.that the
opinions of a few will prevail. These farmers
joined Agri-Mark by choice. In many cases,
they approached it as a sound business
decision, one which they felt that they could
accomplish more collectively than
individually over the long term. They
committed their personal resources to a
common long term captial cause, only to see
a few others, when-the short term winds blew
more favorably, seek to break the long term
commitment to a venture that they originally
chose through a signed contract.

Because the "Hood independents" had no
cooperative organization to provide them
with an alternative market when the Hood
supply was contracted to Agri-Mark, the
stipulation for a release provision seems
reasonable. However, those who were
members of other cooperatives had a
guarantee by that cooperative of a market at
the time of their choice to join Agri-Mark.
This is the difference and the reason for the
stipulation pertaining just to the "Hood
independents".

Dairymen were given more than ninety
days to consider the alternatives. Numerous
meetings were held. Approximately 3700
dairymen indicated a willingness to pool their
resources and capitalize a marketing system
for their future. These farmers made their
commitments based in part on the
commitments of other dairymen like
themselves, signing the same agreements
The "Hood independents" were a distinctly
different group of producers thanwere the
former Yankee Milkimembers and those who
were members.of othercoope tives.

The Agri.Mark-Hood system for
marketing is a good one. The Itipulations are
workable in their present form, compromises
were made, and further disruption and delay
will only hurt dairymen in the future. Orderly
marketing in a responsible manner must
move forward. I would hope that the points of
contention could be resolved quickly.

Sincerely,
Robert L Foster,
Dairyman, RD #3 Route 116, Mlddlebury, Vt.
05753.
Towne-Ayr Farm
RD 2
Montpelier, Vermont 05602
September 17, 1980.
Judge Albert Coffrin, U.S. District Court.

Federal Building, Burlington, Vermont
05401

Dear Judge Coffrin: We are writing to you
to express our support for approval of the
AGRI-MARK merger plan. We are active
dairy farmers in the town of Berlin, Vermont
with 126 head of Ayrshire dairy cattle of all
ages. We belong to Cabot Co-Op Creamery,
Roderick is a director. Our family has been
active forever 50 years in the agricultural
affairs of New England as Dad (Elmer E.
Towne) served as Commissioner of
Agriculture for 10 years. I am a two term
legislator running for re-election and have
served both terms on the House Agriculture
Committee. With this brief summary In mind
we feel that we have a good grasp of what Is
happening in the field of milk marketing.

Firstly, we feel that the agreement that has
been reached Is fair to everyone, including
the independent producers. Marketing milk Is
a very complex proposition and it has always
been a major concern of ours that so few
farmers understand the selling of their
product. Marketing Is the weak link from the
cow to the consumer. Secondly, we feel the
merger agreement will not be detrimental to
competition. This is a very regulated market.
The farmer has precious little to say about
the price he will receive for his product.
However, we can thru our co-ops be
guaranteed a market for all we want to
produce. Tle co-ops balance the market by
manufacturing a long list of cheeses and
other products.
'Lastly, we whole-hearily approve and

have worked for the concept of vertical
integration of the fluid and manufacturing
markets, Farmers have a huge Investment In
land, buildings, machinery and cattle, Our co-
ops are an important part of our total farm
operation. If farmers are going to have
reasonable returns on their investments,
marketing methods will have to be
consolidated so as to reduce the total cost of
marketing.

Thank you for your consideration and I
hope you will approve the agreement.

Cordiall;,
Roderick Elmer Towne,
Ruth H. Towne.

August12, 1980.
Dear Sir This letter is In response to your

requestfor comments on theAgri-Mark
tentative settlement.

1. Agri-Mark should agree to take non-
membermilk. Isolated farmers should not

I I I| I | I
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have to join Agri-Mark or sell out as a
penality for living a great distance from a
market.

2. Under no circumstances should there be
a deadline for signing for independents.
People should join freely and not be forced
by a fixed date.

3. Former Yankee Members, who have not
signed with Agri-Mark, should have returned
to them the balance of Equity Funds owed
them, when Yankee is dissolved.

4. There should be an opportunity for
Yankee Members to change their minds.
whether they have signed or not, especially
Yankee producers without a local market.

5. It's very important that pressure not be
applied to independent truckers to make a
choice between hauling for Agri-Mark or
another dairy. If forced to make a choice,
some independent farmers may be without a
trucker to haul their milk.

If possible could you send us a copy of the
tentative agreement between Agri-Mark and
the Justice Dept.

Thank you for the efforts made by your
Dept. in this dairy dilemma.

Sincerely,

Mrs. Alice C. Cheeseman,
QuakerHillRd Unity Maine 04988.

Mrs. Priscilla Rowbotham.

.ED. 1, Fairfield Maine 0493.

The Commonwealth of Massachusetts
Milk Control Commission
Leverett Saltonstall Building, Government

Center
100 Cambridge Street. Boston 02202
September 26,1980
Alan L Marx, Assistant Chief, General

Litigation Section, Antitrust Division,
Department of Justice, Washington, D.C.
20530

Dear Sir. In Re: Civil Action No. 80-174,
U.S. District Court for Vermont, Defendents:
Agri-Mark, Inc., H.P. Hood. Inc.

At its meeting of September 26,1980, the
Massachusettp Milk Control Commission, as
an interested person, voted to file Comments
with you for review and publication as
provided in the Stipulation and Order and
Proposed Final Judgment in the above
designated matter.
Peter F. Hines, Counsel.

Please confirm receipt of this
communication and attachment.

Comments

The laws of the several states concerned
are in disarray as to the problem of proper
security to be posted in the event of milk
dealer defaults on the payment of milk
shipped by the farmer-producer.

It is recommended that the Court-prior to
entry of Final Judgment-appoint an expert to
report and advise whether the parties to the
action should join a producer protection fund
to cover situations where present bonding
may not be adequate.

A True Copy Attest-
Peter F. Hines,
Counsel Massochusetts Ailk Control
Commission Room 2100 100 Cambridge Street
Boston, Moss. 02202.
Community Nutrition Institute. 1148 19th

Street. NW., Washington, D.C. 20038, (202)
833-1730

September 16.1980.
Alan L Marx. Assistant Chief. General

Litigation Section. Antitrust Division.
Department of Justice. Washington, DC.
20530

Dear Mr. Marx: Over the past decade, the
Community Nutrition Institute has become
extremely concerned with the growing
market strength of prominent dairy
cooperatives. Dominant market shares allow
cooperatives to control the movement of milk
to market, and ultimately raise milk prices for
consumers. Thus, we are pleased that the
Justice Department will impose certain
restrictions on the acquisition of the assets of
H. P. Hood. a proprietary dairy, by Agri-
Mark. a producer cooperative formed through
the earlier merger of Yankee Milk and
Agway.

The merger between Agri-Mark and Hood.
and the subsequent full supply agreement.
present a tremendous opportunity for Agri-
Mark to expand its membership and
"capture" the milk produced by independent
dairy farmers. Under the original terms of the
acquisition, many of the independent dairy
farmers supplying milk to Hood would have
felt pressured into joining Agri-Mark for fear
of losing a market for their milk. The
provision of the Consent Judgment requiring
that Hood be willing to continue purchasing
milk produced by independent producers
until March 1,1981, allows these dairy
farmers to have the favorable fall season to
find a new market for their milk. The
prohibition of any supply agreement in
excess of one year should ease dairy farmers'
fears of being permanently excluded from
supplying milk to Hood.

The Community Nutrition Institute supports
the Consent Judgment's standardization of
Agri-Mark's refunding policy. This provision
will allow members of Agri-Mark to more
easily leave that cooperative and compete
with it. We also support the provision in the
Consent Judgment that prohibits Agri-Mark
from offering different prices to Hood's
competitors or charging Hood different prices
for raw milk depending on the geographic
areas of Hood's customers. This stipulation
should preserve the competition between
milk processors and producers in the region.

We rbcommend. however, that the
moratorium on the defendants' purchase of
any milk processing plants in the New
England area without the written consent of
the Justice Department or the Court be
extended from five to twenty-five years. We
suggest this continuing surveillance so that
the vertical integration which now
characterizes this milk market does not
worsen, and so that smaller independent
processors can continue to provide
competitive pressure to Hood without the
fear of being preyed upon. In addition, we
suggest the Justice Department keep a careful
watch over any mergers between Agri-Mark

and other producer cooperatives to make
sure such mergers are completely voluntary.

We trust that the Justice Department will
carefully monitor these mandated pricing and
purchasing practices so that milk prices do
not become unduly enhanced by the market
power gained by Agri-Mark in the New
England area

Sincerely.
Rodney E. Leonard,
Executi'e Director.
Thomas B. Smith,
Research Director, ConsumerDivision.
Rosanna L Mentzer.
Research Associate, ConsumerDisioz.
Grant's Dairy
582 Union Street, Bangor, Maine
October 1. 1960.
Mr. Alan L Marx. Assistant Chief, General

Ligation Section. Antitrust Division,
Department of Justice, Washington, D.C.
20530

Dear Mr. Marx: The following comments
are in response to the United States vs. Agri-
Mark et aL as was published in the Federal
Register/Volume 45, No. 149, pages 50990-
509,7 Thursday, July 31, 190.

Basically the out of court settlement
appears equitable. However, I feel that two
points should be considered by the Justice
Department before the settlement goes into
effect.

1. The possibility exists that a handler
(Grant's or other dairies could actually lose
its supply of milk from Agri-Mark Producers
due to the fact that Agri-Mark is committed
via a yearly contract to fulfill H. P. Hood's
requirements.

2. The consent decree seeks to maintain
competitiveness within the New England
marketing area. However, plant
consolidations (which I believe are sound
business decisions] make handlers directly
dependent on its competitor (H. P. Hood) to
perform various services leading to
separation and handling charges.

In discussing number 1. I would simply ask
the question. "is it possible for a handler to
lose all or a portion of his milk supply from
Agri-Mark in order that Agri-Mark meet its
contract obligations from H. P. Hood?'
Nothing in the decree addresses the potential
problem of short or long term diversion of
milk from a given area to fulfill the contract
requirements Agri-Mark to Hood. Because
Maine is a vast state with numbers bf milk
producing pockets, more or less associated
with dairy location, any diversion could
literally strip any dairy of its supply while
simply fulfilling a small fraction of the Hood
contract. The problem seems to be that the
decree deals only with price and terms of
sale but that is of little importance if no sale
Is made.

Point number 2 reflects a concern that the
out of court settlement will create the
potential for an uncompetitive situation in the
market place. This situation can be created
when Yankee's Andover, Massachusetts
operation is phased out.

Formerly Yankee's Andover facility
supplied Grant's Dairy with approximately
00,000 pounds of skim milk monthly
(approximately 20% of Grant's Class I usage).
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This poundage is now supplied &y Agri-iVark
through H. P. Hood's Newport, Maine facility.
H. P. Hood separates producer milk for Agri-
Mark and assesses Agi-Mark for said
separating. The'se costs are then passed on
through Agri-Mark to Grant's Dairy. H. P.
Hood has the'potential to increase its
separating charges above a.reasonable rate
with no feasible alternative to Grant's Dairy.
In the past if such a situation had arisen,
Grant's alternative would have been - -
Yankee's Andover, Massachusetts facility.

- Again I would like-to clearly state the plant
consolidations are an excellent business
decision. I am not seeking to see the
Andover, Massachusetts facility remain open.
I am raising the question, "does the
Department of Justice recognize that said
consolidations are creating the potential for a
handler to be dependent on its competitor, H.
P. Hood, with respect to charges levied?"
Shouldn't proper language be introduced
which will assure handlers like Grant's that
costs such as milk separating and handling
chargesremain'at competitive, cost-based
prices in the face of the effective elimination
of competition?"

Sincerely yours,
Grant's Dairy, Inc.,

- B. E. Grant,
President

Fairdale Farms, Inc.
Bennington, Vermont 05201
Telephone (802) 442-6391
September 10, 1980
Alan L Marx, Esquire Assistant Chief,

General Litigation Section, Antitrust
Division, Department of Justice,
Washington, D.C. 20530

Re: United Stotes v. Agri-Mar, et a.
Dear Sir. The following comments are

respectfully submitted pursuant to
Competitive Impact Statement, Section V.
Procedures A valable for Modification.

While the proposed Final Judgement
appears to restore to dairy farmers the
freedom to sell their milk to dairies of their
choice, the realization of this freedom is
dependent upon the ability of such dairies to
continue to provide such marketing services
as collecting raw milk, processing, packaging
and delivering fluid dairy products. Unless
these essential services continue to be'
performed by dairies (handlers) other than
the defendants, then dairy farmers ' -_
(producers) will not have the relief which is
apparently intended in the proposed Final
Judgement.

The problems of maintaining competitive
viability in the processing, packaging and
delivery functions are problems which '
urgently need prompt and positive attention.
The degree of urgency in these matters is
indicated by monthly 'reports issued by the
Market Administrator, New England
Marketing Area. These reports show recent
declines in the number of handlers (dairies)
as follows:

Jan Ju Jan. Jul
1979 19 980 1

Pool handlers. 90 86 82 80 .11.1
Producer-handler. 35 35 33 33 5.7
Partially regulated

and-other
Federal market
handlers . 8 .7 8 8..

Totals-_ 133 128 123 121 9.0
The same

monthly repotas
show the (9

producer rate of
decline as -
follows....:-.. 7571 7478 7386 7344 3.0

There is an obvious reason for the rate of
decline of handlers being three times the rate
of producers. Dairies (handlers) have to pay
producer prices which are established by
federal and/or state regulatory agencies
reflecting indexed raw milk price supports
mandated by Congress. Dairies have to sell
this milk after being processed, packaged and
delivered, at severely depressed prices due to
the continuous surplus of raw milk. The price
competition that persists in the sale of fluid
milk products should, in the public interest,
be carefully monitored to prevent the
additional economic problems which arise
from violations of antitrust laws.

Experience in competing with defendant
Hood (since 1951 in the western
Massachusetts ,area and since 1977 in the
northern Vermontarea) has been reasonably
normal. The challenged transaction, however,
drastically changes the competitive character
of Hood In the first place, control of Hood
would be purchased by defendant Agway,
Inc. According to its 1979 Annual Report,
Agway's net sales were $2,049,080,356 (about
four times Hood's), of which $919,139,878
(44.9%) came from petroleum operations. Of
Agwvay's 1979 capital expenditures, 68% was
invested in petroleum facilities.

Notes to Agway's 1979 financial 'statements
include discussions of T exasCity Refining
Co., Inc.; Pro-Fac Cooperative, Inc.; Curtice-
Burn. Inc.; Telmark, Inc.; Springfield Bank for

Cooperatives, and others. Note 5(c) to
financial statements appears to indicate that
Pro-Fac Cooperative borrows from the
Springfield Bank for Cooperatives and make
corresponding loans to Curtice-Burns, a fruit
and vegetable packer which owned 33% by
Agway and 67% by Texas City Refining. -

Agway's dicussion of its financial strengths
and broad diversification, particularly when

- considered in connection with the low
profitability and operating losses experienced
by New England dairies in recent years, give
rise to such questions as:

(1) Will Agway's "Retained margins"
($187,941,802'at June 30, 1979), or any part
thereof, be used to take sales volume away
from other dairies at below-cost prices?

(2) Will Agway's substantial borrowing
capacity be used to expand its initial N
investment in Hood?

(3) Will possible losses from fluid milk
operations be recovered as marketing service
deductions from milk checks payable to Agri-
Mark members, thus giving-Agri-Mark a

financial resource not available to their
competitors? '

(4) Will Agway, having purchased control
of Hood and in a position to name Hood's
management, and with Agri-Mark operating
assets acquired from Hood, be able, through
cooperatives' exemption from producer
security bond requirements, to extend credit
to dairy purchasers of raw milk In amounts
which will eventually result in the transfer of
ownership of such dairies to either Agway or
Agri-Mark?

As described in your Competitive Impact
Statement, defendant Arl-Mark, which was

.formed to participate in the challenged
transaction, is New England's largest dairy
farmer cooperativeand successor to Yankee
Milk, Inc., formerly the largest dairy
cooperative in New England. Here Is an
unusually large cooperative, not ortly in
cofitrol of a major part of New England's milk
supply, but also the proposed operator of
Hood's hauling, processing, packaging and
distributing facilities. Here Is a dairy
(handler) which proposed a transaction
which the Justice Department states would
have been in violation of Clayton Act. ,
Sections 3 and 7. Furthermore, defendant
Agri:Mark's predecessor, Yankee, has a
history of similar complaints (Fardalo v,
Yankee, Civil Action File 75-140).

In view of the above It Is respectifully
urged that the Final Judgement include
provisions hhich will result In restraining
defendant Agri-Mark as much in Its proposed
processing, packaging, sales promotion and
delivery operations as Agri-Mark has been
restrained in the procurement and sale orraw
milk.

In making this request, the restraints
included n Section X of the proposed Final
Jugement have been noted, But in efforts to
expand sales of processed products there are
means other than " * * purchasing,
consolidation with, acquiring control of or
leasing *.." which can be used Illegally.
These other means include: Cutting prices
below cost, predatory pricing, providing so-
called free services, such as use of
refrigeration equipment, stamping and
display of products in dairy case, use of
returnable shipping cases for merchandising
other than supplier's products. Whenever
these expensive practices are used to acquire
a new customer, or to force a compotitor.out
of a "split stop", the competing dairy has to
either duplicate these costly practices or go
out of business. Either from meeting below-
cost pricing or providing unbilled services,
the competitor with less financial strength
usually finds himself in a precarious financial
,situation indicated by an inability to borrow
funds necessary to continue operations or
inability to obtain the producer security
bonds required by regulatory authorities.
'When this happens the ultra-aggressive dairy
with stronger financial resources does not

'have to purchase, consolidate, acquire
control, merge or lease. As the weakened
competitor becomes financially unable to
continue to deliver acceptable quality and
service, the ultra-aggressive, more strongly
financed dairy'simply supplies more of the
customers fluid dairy product requirements.

The unique financial advantages available
to cooperatives; together with the size,
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diversification and financial strength of
defendant Agway; and the record of
compliants which have been filed against
Agri-Mark's predecessor. Yankee Milk, Inc..
are the basis for this request that the Final
judgement be expanded to include
appropriate restraints against violations of
antitrust laws, not only in the procurement of
raw milk, but also in the processing.
packaging and distributing of fluid dairly
products.

Respectfully submitted,
Fairdale Farms, Inc.,
Robert T. Holden.
President

United States District Court for the District of
Vermont

United States of America, Plaintiff, v. Agri-
Mark, Inc., Agway Inc., and H. P. Hood. Inc.,
Defendants. Civil Action No. 80-174.

Opposition of National Association For Milk
Marketing Reform to Proposed Final
Judgment by Consent

1. The National Association for Milk
Marketing Reform, hereafter referred to as
NAMMR, opposes, on behalf of the
Association and its members, the Proposed
Final Judgment now before the C6urL
NAMUR requests the Department of Justice
to withdrew its consent to this Proposed
Final Judgment under the terms thereof and
in compliance with the United States Code
and to notify the Court and all parties that it
seeks full adjudication of the issues and the
full relief preyed for. NAMMR's reasons are
set forth hereafter. In the event the
Department should reject this request for
withdrawal of consent, hearings on this
Proposed Final Judgment are indispensable.

2. NAMMR. in the alternative, petitions the
Department of Justice to request the U.S.
District Court to delay entry of judgment for
an additional period of 60 days or for such
reasonable period of time as the Court may
order, after the close of the present sixty-day
period for comments, during which time the
Court may hold hearings for the purpose of
allowing affected persons to appear and give
testimony and present written and
documentary materials which are necessary
in these proceedings and will demonstrate
and prove that the Proposed Judgment will
not protect competition, will permit injury
and is not in the public interest.

3. NAMMR's reasons for its request for
withdrawal of consent and. in the alternative,
its petition for delay and further hearing are:

A. The Proposed Final Judgment does not.
beyond March 1981, protect competition and
the economic viability and continued
independence of many of the producers who
now exist among the 900 dairy farmers selling
to Hood.

B. The Proposed Final Judgment does not
protect competition and the economic
viability and independence of the small milk
marketing and bargaining cooperatives which
now exist among those who serve Hood and
its competitors.

C. The Proposed Final Judgment does not
protect competition which now exists among
the milk processors, handlers and plants
competing with Hood.

D. The Proposed Final Judgment does not
protect against future mergers or acquisitions
of competing (or noncompeting) milk
marketing and bargaining cooperatives by
and into Agrl-Mark. Such mergers and
acquisitions will have the effect of
eliminating producer competition, removing
producer sources of fluid milk for processors
competing with Hood, and extending Agri-
Mark and Hood's market power.

E. The Proposed Final Judgment does not
protect consumers from the effects of
increased concentration in the New England-
Northeast Areas, such as the unilateral
ability of this giant marketing agency to
unduly enhance retail prices which will result
from areawide premiums made possible by
this increased market power. Additionally.
consumers will suffer from a loss of options
to purchase a variety of products which will
disappear from the market, with the loss of
milk producers and processors. For these and
other reasons the Proposed Mial Judgment Is
not in the public interesL

Discussion
4. Background NAMMR, a District of

Columbia nonprofit-corporate.trade
association, was organized approximately six
years ago in an effort to seek equity in the
marketing of milk for small processors
through Federal legislative changes,
departmental regulations and court
proceedings. Members are primarily located
in the East, South, and the Midwest. with a
few in the Far West. Several of its members
are directly affected by the acquisition and
the terms of this final judgment as they are
Northeastern competitors. However. the
ultimate effects of this acquisition will go far
beyond those immediately involved.

NAMMR and its members are vitally
concerned with this matter. This acquisition
is one more milestone on the road toward
total domination of the nation's fluid milk
supply by a few regional super cooperatives
who are linked together with anticompetitive
super pooling agreements. They use their milk
marketing power to integrate forward
acquiring processing plants and the dairy
companies which were their former
customers. When processors are faced with a
single supplier after the elimination of their
alternate suppliers, they are usually
subjected to increased premiums unilaterally
applied by the giant co-op above the
Federally ordered prices for fluid milk. In
seeking more favorable milk prices and an
assured milk supply, independent processors
begin traveling greater distances with
resulting increased transportation costs. They
are ultimately forced out of business. Their
plants and equipment are not marketable on
any reasonable value basis as any
prospective purchaser (with the exception of
the dominant co-W supplier) will frind the
same supply problem.

5. Discussion. The Department of Justice
(DOJ) has filed various documents in
compliance with 21 U.S_ C.(b) and included
is its Comietitive Impact Statement filed 7/
16/80 with this Court.

It is recited at page 3:
"The principal purpose of this lawsuit has

been to preserve in New England the
conditions necessary to insure that raw milk

is sold to all dairies at the competitive price
consistent with governmental regulation of
milk prices."

There is no assurance that the purpose of
this lawsuit will be realized by the Judgment.
The Department of Justice recognizes that
"Hood is the largest purchaser of milk from
independent dairy farmers in New England."
and "accounts for 14% of all raw milk
purchases" (Page 3) Agri-Mark's members
account for at least 35% of all milk production
In the same area. These statistics alone
exceed the Department of justice guidelines
for a merger between a supply firm of 0 or
more of the sales in its market and a
purchasing firm with 8% or more of the total
market purchases. Thus the merger here was
challenged by the Department of Justice and
it admits in its Impact Statement that the
combined Hood-Agri-Mark group will be
dominant and "competitively dangerous."
Agri-Mark has made it clear that it must
expand Its inembership and gain a larger
share of the supply market-up to and
exceeding 50% of New England producers.
The Department ofJustice acknowledges the
anticompetitive nature of the merger and
NAMR finds ample reason to agree with that
conclusion even if the terms of this proposed
Judgment become effective. The following
statement of the Department of Justice. in
referring to what might have happened
without this Proposed Judgment, is absolutely
true, based upon experiences elsewhere in
the country, and NAMMR submits, are likely
to occur under the terms of the Judgment-

"Hood competitors who are fully or
substantially supplied by Agri-Mark would
be placed in the difficult position of being
supplied by a company which controls their
major competitor. Vigorous competition on
their part with Hoodmight tend to jeopardize
their milk supply." (Page 5)

Argument
6. The Proposed Judgment, according to

Department of Justice, would "deprive Agri-
Mark and Hood of the tools which might
empower their combination to have
undesirable effects in the marketplace." The
Department then sets forth on Page 5 of the
Impact Statement six measures of relief or
provisions of the Judgment which will act as
barriers agains anticompetitive conduct and
its results.

7. "(1) Stripping Agri-Mark of any ability to
sustain any artificial increase in prices."

According to the Department of Justice this
is accomplished by Paragraph IV-A which
will require Agri-Mark to charge Hood the
same prices it charges other competing
dairies, and in Paragraph IV-B from
selectively lowering prices to destroy
competition (Page 11). This resolution totally
ignores the problem of premium pricing as
Agri-Mark gains 50% and more of the supply
market. It is now, and will become the sole
supplier for small processors competing
against Hood. Regardless of the prohibition
against interlocking directors. Agri-Mark and
Hood will be in effect almost a single entity.
How can this Judgment guarantee a true
supplier-customer relationship when the
customer's capital slock is owned by the
associated co-op. Agway, and all assets are

79197



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

owned by the supplier. Are these "arms
length" dealings? What are the payment
terms of the longterm lease of the fixed'

/ assets of the old Hood Company, which the
new Hood entity is leasing from Agri-Mark, o
its supplier? NA.MMR asserts that there are
no exacting provisions under this Judgment to
prevent the flow of funds and price rebates
between the co-op.supplier and the operating
subsidiary Hood Dairy. Agri-Mark is the
major supplier now and will be soon the sole
supplier of Hood. There are many other
services, programs and arrangements
between supplier-co-op and dairy customer
that Agri-Mark will use to favor its Hood
subsidiary over the independent processor.
As Hood grows stronger the independent
weakens, and areawlde premiums will not be
prevented by this Judgment.

8. "(2) preventing Agri-Mark from 'locking'
members into the cooperative." (Page 5)'

A major tool used by other regional milk
co:ops is the long-term membership contract
(See U.S. v, Dairymen, Inc., 1979-1 Trade-
Cases 62,494; U.S. v. Mid-America Dairymen,
Inc., 1977-1 Trade Cases 61,509 (W.D. Mo.
1977); and U.S. v. Associated Milk Producers,
Inc., 394 F, Supp. 29 (W.D. Mo. 1975). This is
addressed by the Department of justice in
this proposal. According to Paragraph V of-
the judgment, the Department of Justice
believes that Agri-Mark's board cannot
discriminate in repayments of equity

'-membership contributions and allocated
retained earnings between its members so as
to lock them in and prevent them from joining
a competing co-op or going independent.
Department of Justice concludes: '"Thus,'
producers gain no advantage regarding the
recovery of funds by remaining in Agri-Mark
compared to competing with it" NAMMR
submist that this provision does supply some
of the democracy and ease of existing that is
blatantly lacking in many agricultural co-ops
but it. nevertheless, will not prevent Agri-
Mark from simply returning no equity
contributions nor retained earnings for a long
period of time or from returning them on the
basis of a long-term schedule. This money
can be retained until the Agri-Mark-Hood
deal is solidified; until Agri-Mark increases
its number of producer members and milk
volume to a market dominating level; and
until there are few competing co-ops and
processors remaining so that a leaving
producer has nowhere to go with his money,
but out of business.

.9. "(3) providing independent producers
who had delivered to Hood in the past
additional time in which to find markets for
their milk other than Agri-Mark." ,

NAMMR argues here that Paragraph VI-C
will be of no use after March i, 1981. The
anticompetitive effects of this acquisition will
not be reduced at that time and we see no
new markets developing for those non-Agri-
Mark dairy farmers who must either join or
go out of business. Since there are pickup
routes forbulk fluid milk haulers, what ,,
happens to one former Hood producer who
declines to join Agri-Mark and finds himself
on a route with all Agri-Mark members?
Although it is possible that alternative
marketing may be developed for the
independent farmers between February 1980
and March 1, 1981, it is doubtful.- Can some of

the 900 independent dairy farmers join or
form competing cooperatives, and if so, how
or to whom will they market their milk? It is
imperative that this Final Judgment be
delayed until a hearing can determine what
effect this paragraph hai had on the supply
market.

10. "(4) forbidding Agri-Mark and Hood
from entering supply agreements with a
duration of more than one year."

NAMMR has concern with the future
effectiveness of this proposal. Although such
a provision as contained in Paragraph VI-A
would prohibit the totally anticompetitive 10-
year full supply contract with options, what
is the anticipated effect of renewable one
year contracts? At Page 3 of the Impact
Statement, the Department of Justice
concludes:

"The effect of this full supply contract
would be to foreclose Agri-Mark's
competitiors-independent dairy farmers and
members of competing cooperative
organizations-from combeting with Agri-
Mark for sales of raw milk to Hood for the
next 20 years."

Has the Department of Justice made
available to the court any evidence to
demonstrate that at the renewal dates of the
annual supply (full supply?) contracts -
,"independent dairy farmersand members of
competing cooperative organizations" will be
in a position to offer competitive bids? What
is the basis for believing they will be'
seriously considered by Hood? Does it appear
possible that the Hood board aid
management will be able to exercise
independent judgment and contract for some
lower cost milk from independent producers,,
or to purchase from a competing cooperative,
in order not to be dependent on a single
supplier, Agri-Mark? Will Agri-Mark beln a
position to require membership payments or
in lieu thereof surcharge payments per cwt of
fluid-milk to Agri-Mark as a condition of
selling to Hood by independents? This latter
practice has been reported in Florida after
the acquistion of FarmbestFoods. (The entire
matter currently before the Federal Trade
Commission; In the Matter of Dairymen, Inc.
andManford, Inc., Dkt. D 9143].

11. NAMMR submits that these questions
require thorough answers and these answers
can only be developed through a full hearing
on the Consent Judgment. One of the
important charges in the complaint Is the
Section 3, Clayton Act violation alleged in
Paragraphs 27 and 28. NAMMR beleves that
Paragraph VI-A of the Proposed Judgment is
a positive step but it does not protect against
the apparent injury of lessened conpetition
and the tendency toward monopoly as
described in Paragraph 28. This merger or
acquistion between the largest producer co-
op and the largest dairy processor,.that is. the
supplier buying up the customer, is the
greater evil than if Hood had made horizontal
acquistions or mergers which would riolate
the F.T.C. and D.O.J. Dairy Industry (and)
Merger Guildelines. The Department is aware
of the consequences of this type of acquistion
from its litigation experiences with the three
other super, regional co-ops mentioned in
Paragraph 8 above.

12. "(5) isolating Hood and Agri-Mark from
each other in certain significant respects."

The problem with evaluating the future
effectiveness of this proposal is obviously
whether there can be any true Isolation of
their management. NAMMR submits that
there will be no defacto Isolation or
separation under the constraints of Paragraph
IX which would enjoin and restrain Hood and
Agri-Mark from having: Any common
director;, any common officer or management,
and from discussing prices or terms and
conditions of sale of milk, except for sales
between each other. The Department of
Justice concludes that since "Agri-Mark will
not own Hood, but only its assets;" and
"Agway will own all of Hood's stock and

- thus be able to elect Hood's management-.
the Proposed Final Judgment assures that
Agri-Mark and Hood will remain separately
controlled." This conclusion Is unrealistic and
does not seem to be based upon the
functional connections between the three
entities. The Impact'Statement does not
reveal the relationship of Agway and Agri-
Mark. In Paragraph 6 of the complaint It Is
recited that 60% of Agway's member sales
are to dairy farmers. Is it correctly assumed
that 60% of Agway's members are dairy
farmers? Whatever the percentage of -
membership, NAMMR suggests that Agway
is substantially owned by Agri-Mark's
members. There appears to be significant
common ownership. Since Agway will own
all of Hood's stock, it Is presumed that
Agway's board will vote in the Hood board
and thus select its management and
determine Its policies. Agri-Mark will own all
of the fixed assets of Hood and, thus, be in a
position of exercising considerable Influence.
It is assumed that Agri-Mark will ship milk to
Hood on credit terms with some sepurity
arrangement which means additional
elements of control. What consideration has
D.O.J. given to the effects of the other
agreements between Agri-Mark and Hood
listed in paragraph 24 of the Complaint: An
administrative services agreement: a
marketing agreement, and a loan agreement?
NAMMR cannot visualize independent
decisions by Hood management concerning
sources of supply, milk costs and wholesale
and retail pricing and terms.

Conclusion
13. Based upon the record (which Is

insufficient), the Department of Justice must
realize that is Proposed Final Judgment
does not resolve the serious allegations of
competitive injury and detrimental
consequences for the public which were
raised in the Complaint. The Complaint
correctly characterized the injury flowing
from the lessened competition which will
result from the acquistion. Therefore,
NAMUR requests the Department of Justice
to withdraw its Consent as soon as possible
under the law and the terms of this
agreement, and to proceed to trial to gain the
full measure of relief, which must be not less
than total divestiture of H. L Hood, Inc. and
its restoration to its prior condition, and
position as "New England's largest dairy."

14. In the alternative the Ddpartment of
Justice should request a reasonable delay and
hearings before the Court on the effects of the
Proposed Judgment. Therequested hearings
would demonstrate the fatal flaws in the
Consent Judgment.
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It is further requested that preceding the
date of the hearing, at least 30 days in
advance, the Department of Justice, with the
approval of the Court. give actual written
notice to all affected parties, and to an
adequate number of the 90 independent
producers and the 98 competitive processors
of H. P. Hood, of the hearing date, the
purpose of the hearing and the opportunity to
offer evidence of any injury to competition.
by orderly presentation directly with the
Court.

NAMMR further requests that it receive
notice of the hearing and that the Department
of Jusdce not oppose NAMMR's motion to the
Court to file a brief, and if permitted, to
appear as Amicus Curiae, in these hearings
upon leave granted by the Court.

Dated. September 2,1980.
Respectfully Submitted,

Donald A. Randall.
Counsel,
Harry G. Shupe,
Assistant Counsel, NationalAssociation for
Milk Marketing Reform.
National Independent Dairies Association,
September 30, 1980.
Re United States v. Agri-Mark et al CA 80-

174, USDC VL
Alan L. Marx, Esquire,
Assistant Cluef General Litigation Section,

Anti-trust Division, Department of
justice, Washington, D.C. 20=0

Dear Mr. Marx This letter is submitted
concerning the proposed consent decree in
the subject case, in accordance with
15USCIB(b).

National Independent Dairies Association
(NIDA) since 1957 has had as its members
independently owned dairy processors
throughout the nation, including the New
England States. Our New England members
are deeply concerned about the potential
effect of the proposed consent decree to
lessen competition in the New England milk
market place. NIDA joins in their concern
and further notes with concern this latest
attempted step in the continuing march of the
huge and economically powerful agricultural
cooperatives tct gain shared monopoly control
of important food markets, contrary to the
interests of private enterprise and of the
consumer public. Let there be no blinking the
fact that this attempted merger involves
ruthless Fortune 500 economic power and the
proposed merger is a blatant attempt to
increase that power in New England.

It is also noteworthy that this is the first
instance of penetration into the milk
processing industry of a Fortune 500 supply
cooperative. Accordingly, this is not a
combination favor by the Congress under the
Capper-Volstead exemption. The proposed
merger would create an economic monster
which would place the independent New
England dairy farmers and dairy processors,
like the ham and cheesein a sandwich,
between a controlled fluid milk supply
structure and a related dominant processing
competitor. Such a resulting integration bodes
iI for all independents now and renders any
new market entry into dairy processing in
New England foolhardy indeed.

There is no economic necessity for regional
producer co-operatives to engage in large

scale processing operations. Associated Milk
Producers, Inc, (AMPI) in the southwestern
states has gone from owning 12 bottlers in the
past to two, and one of those is for sale. In a
recent speech at a dairy conference, Mr. Ira
Rutherford, AMPI General Manager, pointed
out that co-operative processing has proven
to not always be the most efficient way to
work in the interest of the farmers and AMPI
does not want to compete with processing
dairies. NIDA agrees with this view.

Attached is a copy of a lead article which
puts the antiprivate enterprise and predatory
activities of the huge regional agricultural co-
operatives In perspective in the national
agribusiness market. The position of the milk
co-operatives in this ranking of the largest is
noteworthy, as also is Ag-Way's position. It
is further interesting to note that Ag-Way's
sales have increased to over $2 billionM1979
Annual Report) from $1.3 billion in 1977. It is
clear that Ag-Way is an ever-growing.
formidable economic power, as is Yankee
Milk. the dominant dairy marketing co-
operative in New England. now proposed as
Agri-Mark. Their alliance in this merger to
take over H.P. Hood is a clear threat to
further milk production and processing
competition in New England despite the
apparent concessions in the proposed
consent decree. NIDA objects to the
acceptance of the proposed consent decree in
its present form. It is believed to be in the
public interest, locally in New England and
nationally, to proceed to trial on the prima
facie case the Department of Justice can
prove and a granting of the Prayers in the
Complaint.

NIDA has an additional concern about a
consent decree in this case. With all due
respect to the Department of Justice, the fact
is that the track record of the Antitrust
Division in prior years does not inspire
confidence in future vigorous enforcement of
consent decree orders in dairy cases. See
United States v. Mid America Dair)en, Inc.
1977-1 Trade Cases 161.50g. Not only has
Mid-America not divested Itself of the three
cheese plants as ordered. it subsequently
acquired Highland Dairy in Springfield
Missouri. a major independent processor, and
Roberts Dairy, a major independent
processor, in Omaha, Nebraska within the 5
year period. Mid-America today is a stronger
monopolistic power than It was before the
consent decree in that case.

Should the Court favor a consent decree,
the proposed decree should be modified to
protect the competition among the processors
in New England. Nationally, there has been a
frequent pattern of ultimate price
discrimination and sales below cost by the
large processing activities taken over by
producer co-operatives. Stated another way,
co-operatives in many instances have used
their acquired large processing facilities to
lessen competition by dairy product price
warfare supported by their milk production
activities, which enjoy limited antitrust
exemption and special income tax treatment,
and by their ability to recoup any resultant
losses throught price premiums on fluid milk
paid by, among others, the very independent
processors targeted by the co-operative
processing and sales activities. The
defendants should not be allowed to so

operate H1 P. Hood to lessen competition and
tend to create a monopoly in New England.
At the very least, the proposed consent
decree should enjoin the defendants from
conducting H. P. Hood's sales of fluid milk
products so as to lessen competition by
discriminatory pricing practices in violation
of the Robinson-Patman Act (15 U.S.C. 13]
and by sales below cost in violation of
Section 3 of the Robinson-Patman Act and
applicable state sales below cost laws; and
"cost" in this instance should include all
those cost elements now attributable to H. P.
Hood's milk products operations as an
independent company, not overall co-
operative costs.

In conclusion. NIDA urged the filing of this
action by letter to Assistant Attorney
General Lltvack and in conference with Mr.
Lltvack by NIDA's Executive Vice President,
Arthur H. Bersdtson. We are gratified that
the Department of Justice ultimately did file
the action. We believe the public interest will
best be served by a trial and the granting of
the Prayers set forth in the Complaint. Failing
a trial, we urge that any consent decree
approved by the Court include a provision
enjoining the defendants from discriminatory
pricing of H. P. Hood's milk product sales in
violation of the Robinson-Patman Act (15
U.SC. 13) and from sales below cost in
violation of Section 3 of the Robinson-Patman
Act and applicable State sales below cost
laws. with a clear definition of "cost" in this
instance.

Very truly yours
R. M. Hanckel. President.

State of Vermont, Office of the Attorney
General.

Montpelier, V, August 21, 1960.
Re United States v. Agri-Mark, Inc. et al.

District of Vermont Civil Action No. 80-
174.

Mr. Alan L Marx,
Assistant Chief, Genera! L'tigation Section,

Department oflustice, Washington. D.a
Dear Mr. Marx: This office has reviewed

the Final Judgment fit the above-captioned
case filed on July 15, 1980 as well as the
Competitive Impact Statement filed the same
day. We are submitting the following
comments pursuant to Paragraph V of the
Competitive Impact Statement. Procedures
Available for Modification and urge that the
proposed Final Judgment not be entered in its
present form.

As you probably know. the dairy industry
Is tremendously important to the State of
Vermont Nearly 3,400 farmers earn their
living from their dairy cows. The contribution
of dairy farming to Vermont's economy is
great, indeed.

The period from the announcement of the
proposed creation of Agri-Mark and the
proposed acquisition of a majority of I-L P.
Hood stock by Agway, Inc. until the
proposals were consummated following the
settlement of the case brought by the Justice
Department was one of intense efforts to
convince farmers to sign one year supply
contracts with Agri-Mark. In addition to
signing the supply contracts, farmers who
wished to join Agi-Mark had to agree to pay
Ag-Mark a membership contribution equal
to $.94 per hundredweight of raw milk the
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farmer produced in 1979. Many farmers, as
the Competitive Impact Statement noted at 4-
5, were faced with the problem of deciding
whether to join Agri-Mark or find a new
market for their milk during the flush season,
when milk production is highest, relative to
demand. Now that the farmers have had
more time to reflect on their decision, some
may wish to change their minds.

It Is not only the Hood independents who
may wish to reconsider their decision to join
Agri-Mark. Other independents and members
of co-operatives who signed contracts with
Agri-Mark may have been in situations
similar to those of the Hood independents
(see letter of Gilbert T. Normand, Esq.,
August 14, 1980). We recommend that the
protections given the Hood independents in
paragraphs VI C and VII of the Final
Judgment be extended to all producers, We
understand that the Departnient proposed
just such a proiision as part of the settlement
of this action on July 3, 1980.We also
understand Agri-Mark's concern about its
ability to accurately forecast its revenue-
However, we believe that the number of
farmers who would exercise an option to
leave Agri-Mark would be quit6 small
relative to the overall size of Agri-Mark. Of
the nearly 3,400 dairy farmers in Vermont,
almost 800 belonged to Yankee Milk, Inc.
before the creation of Agri-Mark. The
members of Yankee Milk vdted'
overwhelmingly to join Agri-Mark and make'
up a majority of themembers of Agri-Mark.
We estimate that less than 200 dairy farmers
In Vermont would be included in a class of
Vermont farmers whq joined Agri-Mark and
were neither members of Yankee Milk or
Hood independents. This group would
probably be similar in number to the Hood
independents who fall within the protections
of paragraphs VI C*and VII of the Final
Judgment. We have no way of knowing ho*
many of that group would wish to leave Agri-
Mark if given the chance, but we do not think
it would be very large.

In view of the total number of Agri-Mark
members, we do not think it would cause
Agri-Mark an undue burden to offer such a
group the option of leaving. However, we
think that the option should be exercised
within a reasonably short time after notice is
given so that Agri-Mark would be able to
accurately revise its revenue projections
promptly.

Because ofthe very substantial impact on a
dairy farmer who joined Agri-Mark and might
wish to reconsider his decision but cannot,
we urge the Department to reconsider the
proposed Final Judgment and extend the
protections given the Hood independents in
paragraphs VI C and VII to all producers..

Sincerely,
M. Jerome Diamond,
Atlorney General.
Glenn A, Jarrett.
Assistant Attorney GeneralAntitrust
Division.

Gilbert T. Normand,
Montpelier, Vermont 05602, August,14, 1980.
Re United States of America v. Agri-Mark,

Inc., Agway, Inc., and H. P. Hood, Inc.
United States District Court for the
District of Vermont Docket No. 80-174:

Mr. Alan L. Marx,
Assistant Chief, General Litigation Section,

Department oflustice, Washington, D.C.
Dear Mr. Marx: Please be advised that I

represent the interest of Northern Farms
Cooperativd, Inc. (NFC], a Vermont
cooperative, whose business office is located
in Montpelier, Vermont.

Consistent with paragraph V-Procedures
AtailableforModfication of the
Competitive Impact Statement, filed on July
16, 1980 in the above entitled matter with the
United Sthtes District.Court for the District of
Vermont, the following comments are
supplied herewith, urging that the proposed
FmiaLJudgment is said matter not be entered -
in the form proposed.

1. That NFC has been an active Vermont
cooperative since 1939 with a present -
producer membership of approximately 650.

2. That prior to and during the instant
proceedings approximately 389 NFC
members, through NFC, used H. P. Hood, Inc.
as their milk market.

3. That NFC believes that NFC members
whose product was shipped to Hood, and
other members who came to hear about Agri-
Mark were sought to join Agri-Mark in the
same or similar manner as the so-called Hood
independents, as defined in the proposed
Final Judgment at paragraph-l-D.

4. That NFC believes that the
aforementioned NFC members faced the
same concerns, questions and apprehensions
as the Hood independents as to a future
market for their milk.

5. That NFC believes that between 150-200
of its memberg had signed Agri-Mark
membership agreements prior to the filing of
the instant proceedings.

6. That paragraph VII of the proposed Final
Judgment would allow, within guidelines set
out therein, Hood independents to terminate
agreements between Agri-Mark and that
producer.

7. That in many of the areas of the State of
Vermont, Hood independents and
cooperative members were under the same
pressures to find alternative markets for their
milk when they became aware of the Agri-
Mark formation.

8. That NFC members who signed Agri-
-Mark agreements undr the same or similar
circumstances as the Hood independents are
precluded in the proposed Final Judgment
from the same right as Hood independents to
reassess their particular situation as whether
to join Agri-Mark or not.

9. That NFC has certain of itsimembers
who had previously signed Agri-Mark
membership agreements who, as this matter
has developed, reassessed their situation and
would wish to terminate their Agri-Mark
agreement consistent with paragraph VILof
the proposed Final Judgment.

10. That paragraph VI, Alternatives
Actually Considered, of the Competitive
Impact Statement indicates that on July 3,
1980 the plaintiff (Uunited States of America)
"proposed that as part of the settlement of
this action, Agri-Mark be enjoined for 45 days
from entry of Final Judgment from refusing to
allow anyproducer (emphasis added) to
terminate his or her Agri-Mark membership
agreement If that producer gave written
notice to Agri-Mark of his or her desire to

terminate such agreement within the 45 day
period." I

11. That paragraph VI of said Competitive
Impact Statement also Indicates and Implies
that the major reason the proposed Final
Judgment would allow only Hood
independents to terminate previously signed
Agri-Mark membership agreements Is to
allow Agri-Mark to finance Its organization
by projecting members' equity contributions
with some degree of certainty.

12. That the former Yankee Milk
cooperative is/was the largest cooperative In
New England. Said cooperative voted ,
overwhelmingly to join Agri-Mark. The past
membership of Yankee Milk makes up the
vast majority of Agri-Mark.

13. That NFC Is a bargaining and not a
marketing cooperative.

14. That NFC believes that Agrl-Mark
(formerly Yankee Milk) Is the largest
cooperative supplier of milk to Hood at the
present time.

15, That the number of NFC members who
signed Agri-Mark membership agreements
and the number who would possibly
terminate said agreements, If allowed In a
Final Judgment, would have little Impact on
the concerns of Agri-Mark as set out In the
aforementioned paragraph VI of the
Competitive Impact Statement.

16. That the impact on a NFC producer not
afforded the same opportunity to terminate
an Agri-Mark membership agreement as
allowed Hood independents in the proposed
Final Judgment could be substantial.

17. That the potential impact on NFC and
its haulers for the fracturing of milk routes
due to lost members could be substantial to
the point of driving some haulers out of
business to the detriment of other Vermont
producers.

18. That any potential loss to the
defendants in this action would be minimum
in allowing concerned NFC members, who
previously signed Agri-Mark membership
agreements, from having the right to
terminate that agreement under the same
terms as Hood independents.

19. That prior to the filing of the
Competitive Impact Statement, Stipulation
and proposed Final Judgment In 'this action
on July 16,1980, Vermont State Senator
Francis Howrigan (D-Franklin) was
subpoenaed to testify in then pending
proceedings.

20. That Senator Howrigan Is a NFC
producer/member who Is also on the Board
of Direbtors of NFC.

21. That Mr. Howrigan was prepared to
testify, among other matters, as to the impact
that he believed Agri-Mark would have In the
NJorthern Verdont Market area, the impact
upon haulers and the concerns of producers,
including NFC members, who had previously
signed Agri-Mark membership agreements,

22. That Mr. Howrlgan was not called to so
testify.

23. That shortly after July 16, 1980 NFC was
informed that the proposed Final Judgment
was filed with the Court,

24. That NFC requests that paragraph VII
of the proposed Final Judgment be amended
to allow any NFC member, who signed an
Agri-Mark membership agreement, the
opportunity to terminate saidagreement
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consistent with the right presently proposed
to Hood independents.

Very truly yours,
Gilbert T. Normand.
cc: Northern Farms Cooperative, Inc., M.

Jerome Diamond. Attorney General.
IFR Doc m-8 Filed 11-6-30 &45a m]
BILL NG COOE 4410-01-M

Drug Enforcement Administration

Importation of Controlled Substances;
Application

Pursuant to Section 1008 of the
Controlled Substances Import and
Export Act (21 U.S.C. 958(h)), the
Attorney General shall, prior to issuing
a registration under this section to a
bulk manufacturer of a controlled
substance in schedule I or H and prior to
issuing a regulation under section
1002(a) authorizing the importation of
such a substance, provide
manufacturers holding registrations for
the bulk manufacture of the substance
an opportunity for a hearing.

Therefore in accordance with
§ 1311.42 of Title 21, Code of Federal
Regulations (CFR). notice is hereby
given that on July 2,1980, Philadelphia
Seed Company, Division of Stanford
Seed Company, Muddy Creek Road,
Lancaster County, Denver, PA 17517,
made application to the Drug
Enforcement Administration to be
registered as an importer of marihuana,
a basic class controlled substance in
schedule I. The applicant will render
marihuana seeds sterile for use as feed
for certain types of animals. The end
product will not be in an abusable form.

As to the basic class of controlled
substance listed above for which
application for registration has been
made, any other applicant therefor, and
any existing bulk manufacturer
registered therefor, may file written
comments on or objections -to the
issuance of such registration and may,
at the same time, file a written request
for a hearing on such application in
accordance with 21 CFR 1301.54 in such
form as prescribed by 21 CFR 1316.47.

Any such comments, objections or
requests for a hearing may be addressed
to the Administrator, Drug Enforcement
Administration, United States
Department of Justice, 1405 1 Street,
NW., Washington, D.C. 20537, Attention:
DEA Federal Register Representative
(Room 1203], and must be filed no later
than December 29, 1980.

This procedure is to be conducted
simultaneously with and independent of
the procedures described in 21 CFR
1311.42 (b), (c), (d), (e) and (f). As noted
in a previous notice at 40 FR 43745-46
(September 23,1975), all applicants for

registration to import a basic class of
any controlled substance in schedule I
or H are and will continue to be required
to demonstrate to the Administrator of
the Drug Enforcement Administration
that the requirements for such
registration pursuant to 21 U.S.C. 958(a).
21 U.S.C. 823(a), and 21 CFR 1311A2 (a),
(b), (c), (e) and (f) are satisifed.

Dated: November 24,1980.
Peter B. Bensinger,
Administrator. Drug Enforcement
Administration.
[FR Doc. "0-376 Fied 11-2-0 &4 am

LING COO 4410-0e-U

Importer of Controlled Substances;
Registration

By Notice dated August 25,1980, and
published in the Federal Register on
August 29, 1980 (45 FR 57790), Carlton
Turner, Dept. of Pharmacognosy, School
of Pharmacy, University of Mississippi,
University MS 38677, made application
to the Drug Envorcement Administration
to be registered as an importer of
Marihuana, a basic class of controlled
substance listed in schedule I.

No comments or objections have been
received. Therefore purusant to Section
1008(a) of the Controlled Substances
Import and Export Act and in
accordance with Title 21 Code of
Federal Regulations § 1311.42, the above
firm is granted registration as an
importer of the basic class of controlled
substance listed above.

Dated: November 24,190.
Peter B. Bensinger,
Administrator, Drug Enforcement
Administration.
[FR Dor. 30-37Me Fed 11-,-3 45 am]
BILNG CODE 4410-0"

Manufacture of Controlled
Substances; Registration

By Notice dated August 25,1980, and
published in the Federal Register on
August 29,1980 (45 FR 57789), Cyclo
Chemical Division, Division of Alameda
Laboratories, Inc., 1922 East 64th Street.
Los Angeles, California 90001, made
application to the Drug Enforcement
Administration to be registered as a
bulk manufacturer of Diphenoxylate, a
basic class of controlled substance
listed in schedule IL

No comments or objections having
been received, and pursuant to Section
303 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 and
Title 21, Code of Federal Regulations
§ 1301.54(e) the Administrator hereby
orders that the application submitted by
the above firm for registration as a bulk

manufacturer of the basic class of
controlled substance listed above is
granted.

Dated, November 24.1980.
Peter B. Bensinger,
Administrator, Drug Enforcement
Administration.
[F Doc -30.36 Flid 1-M-: &45 am]
SUMCODE 4410-i-M

Manufacture of Controlled
Substances; Registration

By Notice dated September 23,1980,
and published in the Federal Register,
on September 30,190; (45 FR 64761],
Pharmaceutical Division, Ciba Geigy
Corp., 556 Morris Avenue, Summit, New
Jersey 07901, made application to the
Drug Enforcement Administration to be
registered as a bulk manufacturer of
Methylphenidate, a basic class of
controlled substance listed in schedule
11.

No comments or objections having
been received, and pursuant to Section
303 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 and
Title 21, Code of Federal Regulations
§ 1301.54(e), the Administrator hereby
orders that the application submitted by
the above firm for registration as a bulk
manufacturer of the basic class of
controlled substance listed above is
granted.

Datedh November 24.1980.
Peter B. Bensinger,
Administrator. Drug Enforcement
Administration.
[FR Doe. -3C0S"0w FIkd 11-23-30: t45 m]
D4IN CODE 44104-U

Federal Bureau of Investigation

National Crime Information Center
Advisory Policy Board; Renewal

In accordance with the provisions of
the Federal Advisory Committee Act
[U.S.C. App. I (Supp. 11,1972)], and the
Office of Management and Budget
(OMB) Circular A-63, the Director, FBL
has determined that the renewal of the
National Crime Information Center
(NCIC) Advisory Policy Board is in the
public interest in connection with the
performance of duties imposed upon the
FBIbylaw.

The Board recommends to the
Director, FBI, general policy with
respect to the philosophy, concept, and
operational principles of the NCIC,
particularly the system's relationship
with local and state criminal justice
systems.

The Board consists of twenty-six
members of which twenty are elected
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from state and local criminal jus
representatives and the remaini
appointed by the Director, FBL
appointed members consist of tv
members each from the judicial,
prosecutorial, and correctional
of the criminal justice communi

The Board functions solely as
advisory body in compliance wi
provisions of the Federal Advis
Committee Act. Its charter willI
under the Act fifteen days from
of the publication of this-notice.

Interested persons are invited
* submit comments regarding the
of the NCIC Advisory Policy Bo
Mr. David F Nemecek, Committ
Management Liaison Officer, Fe
Bureau of Investigation, Nations
Information Center, Washingtor
20535, telephone number 202-32

Dated: November 25,1981). -

William H. Webster,
Director.
[FR Do. 0.-37128 Filed 11-2-80 8:45 am]

BILWNG CODE 4410-02-M

LIBRARY OF CONGRESS

Copyright Office

[Docket LPR 80-5]

Report of the Register of Copy
on the Effects of 17 U.S.C. 108
Rights of Creators and the Nee
Users of Works Reproduced b,
Certain Libraries and Archives
Heaing
AGENCY: Library of Congress, Cc
Office.
ACTION: Notice of public hearing

SUMMARY: The Copyright Office
Library of Congress is preparing
for Congress in accordance with
U.S.C. 108(i). The subject of the:
the extent to which 17 U.S.C. 10
achieved the intended balance b
the rights of creators and the ne
users of copyrighted works whic
reproduced by certain libraries
archieves. This notice announce
invites participation in the fifth
under present plans, the last of,
of regional public hearings desig
elicit views, comments, and info
from all interested persons, incl
copyright proprietors, libraries,
users of all types of libraries. Th
Copyright Office actively seeks
participation not only of organiz
representatives, but also of any
individual whose informed opin
contribute to the preparation of
report and the possible recomme
of changes in the copyright law.

stice DATE$: The hearing will be held on
ng six January 28,-1981 and, if necessary, on
The six January 29,1981 as well, at the New
we York Hilton, 53d Street and Avenue of

the Americas, New York City, in Room B
segnents of the Gramercy Suite, beginning at 9:30
ty. a.m.
an- The hearing will take place during the

ith the same week as the annual meeting of the
ory American Physical Society.
be filed Anyone desiring to testify should
the date submit a written request to present

testimony by January 19, 1981 to the
to address set forth below. To assist the

renewal Copyright Office in scheduling
ard to witnesses and in deciding whether a'
:ee second hearing day will be needed, we
deral urge the public scrupulously to observe
I1 Crime the date for requesting time to testify,-'

1, D.C. even if written statements are submitted
4-2606. later. Ten copies of written statements

must be received by the Copyright
Office by 4:00 p.m; on January 21, 1981.

Supplemental statements will be
entered into the record until March 1,'
1981. Ten copies of such statements
should be submitted.

- ADDRESSES: Written requests to present
testimony and ten copies of written
statements or of supplementary
statements should be submitted as
follows:

If sent by mail: Office of the General
Counsel, U.S. Copyright Office, Library

rights of Congress, Department DS,
on the Washington, D.C. 20540.
1ds of If delivered by hand, the copies
Y shouldbe brought to: Office of the
Public General Counsel, Madison Building,

Room 407, First and Independence Ave.
opyright SE., Washington, D.C.

All requests to testify should clearly
identify the individual or group desiring
to testify and the amount of time

of the desired. The Copyright Office will try to
a report contact all witnesses to confirm the

117 times of their appearances. ,

report is' FOR FURTHER INFORMATION CONTACT:.
8 has Dorothy Schrader, General Counsel,'
etween Copyright Office, Library of Congress,
eds of- Washington, D.C. 20540; Telephone:
ch are (202) 287-8380.
and SUPPLMENTARY INFORMATION:
s and
and, 1. Background and Purpose of the
a series Report
,ned to ' The Copyright Act of 1976, 17 U.S.C.
rmation 101 et seq., was a product of many years
uding of effort by Congress to replace what
and many feltwas a copyright law which
Le was ill-suited to such technological
the developments of the twentieth century
ational as cable television, computers, and

m photocopying machines. One of the most,
Eon may difficult problems to resolve concerned
the- the photomechanical reproduction, in
endation whole.or in part, of copyrighted works.

* by libraries and archives. In addition to

codifying the doctrine of fair use for the
first time (17 U.S.C. 107), the Copyright
Act of 1976 contains provisions
authorizing certain acts of reproduction
and distribution by qualifying libraries
(17 U.S.C. 108).

These provisions represent a balance
between the positions forcefully
advocated by the proprietor and user
communities in testimony before
Congress during the legislative effort
that resulted in the current Act. Because
of the uncertainty about their effect, at
present and in the future, Congress
provided that the Register of Copyrights
should prepare at five-year intervals,
reports concerning the effectiveness of
the balance created by the Copyright
Act. The first such report, the subject of
the hearing here announced, Is due
January 1, 1983. An advisory committee
composed of ten representatives of
concerned interests meet regularly with
the Copyright-Office to plan the
prepqration of the report. In addition to
public hearings, the Copyright Office
has under consideration the possibility
of conducting an empirical survey to
provide objective data on the effects of
section 108.

The purpose of this hearing is to
examine practices under section 108 as
they have developed since January 1,
1978, when the Copyright Act of 1970
became effective, It would therefore be
mbst helpful if witness6s not simply
reiterate positions previously taken with
respect to library copying, but amplify
their remarks with a discussion of ways
in which the Act has or, of equal
importance, has not affected their
practices.

2. Summary of Section 108Under section 106 of the Copyright
Act of 1976, authors and other owners of
copyright are given the exclusive rights,
among others, to reproduce the
copyrighted work in copies or
phonorecords and to distribute copies or
phonorecords of the copyrighted work to
the public. These exclusive rights are
subject to several exemptions, including
those contained in section 107 ("fair
use") and section 108 ("reproduction by
libraries and archives").

Section 108 deals with a variety of
situations involving photocopying and
other forms of reproduction by libraries
and archives. Subsection (a) provides
that " * * it is not an infringement of
copyright for a library or archives, or
any of its employees acting within the
scope of their employment, to reproduce
no more than one copy or phonorecord
of a work, or to distribute such a copy or
phonorecord, under the conditions
specified by this section if-
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(1) The reproduction or distribution is made
without any purpose of direct or indirect
commercial advantage:

(2) The collections of the library or
archives are open to the public or specialized
researchers; and

(3) The reproduced or distributed material
includes a notice of copyright.

Thus, paragraph (a] of section 108
establishes the basic conditions under
which a library or archives may claim
an exemption from the exclusive rights
of copyright proprietors. In addition, for
the library activity to be exempt under
section 108, one of the other conditions
set forth in paragraphs (b) through (f)
must be satisfied. Moreover, under
paragraph (h), the exemptions for
nonprint copyrighted works are
modified substantially. Very generally,
with the ewception of facsimile
duplication for preservation purposes
and to replace damaged, deteriorating,
or lost copies, the exemptions of section
108 apply primarily to books and
periodicals.

Archival preservation [section 108[b)).
this exemption applies only to
unpublished works in the current
collection of a library or archives. It
allows reproduction only in facsimile
form, and only for "purposes of
preservation or security or for deposit
for research use in another library or
archives."

Replacement (section 108(c)).
Libraries or archives are authorized to
duplicate a published work in facsimile
form solely for the purpose of
replacement of a copy or phonorecord
that is damaged, deteriorating, lost or
stolen but only if they find that an
unused replacement copy cannot be
obtained at a fair price. The legislative
reports offer some guidance as to what
is meant-they indicate that a
reasonable investigation will always
require recourse to commonly known
trade sources in the United States, and
in the normal situation also to the
publisher or copyright owner or an
authorized reproducing service.

journal articles, small excerpts, etc.
(section 108(d)). This paragraph applies
to "no more than one article or other
contribution to a copyrighted collection
or periodical issue, or to * * * a small
part of any other copyrighted work."
The only conditions for supplying a
reproduction are that: "the copy
becomes the property of the user"; there
is no reason to suppose that it "would
be used for any purposes other than
private study, scholarship, or research";
and the library or archives must display
prominently, at the place where orders
are accepted, and include on the order
form, a warning of copyright in language

prescribed by a Copyright Office
regulation.

Entire works or substantial parts
(section 108(e)). With one addition, the
conditions applicable under paragraph
(d), as discussed above, apply under
paragraph (e) to the "entire work," or "a
substantial part of it." The added
condition is that "the library or archives
has first determined, on the basis of a
reasonable investigation, that a copy or
phonorecord of a copyrighted work
cannot be obtained at a fair price." This
paragaph applies essentially to out-of-
print works.

General exemptions (section 108(f)).
In addition to the specific exemptions
described above, paragraph (f) makes
clear that no copyright liability attaches
to a library or its employees for copying
done on unsupervised copying machines
provided the machines bear a warning
that certain copying activity may
represent an infringement of the
copyright law. Also, nothing in section
108 "in any way affects the right of fair
use as provided by section 107," and a
small number of copies of an
audiovisual news program may be made
and distributed by lending.

Multiple and systematic copying
(section 108(g)). Section 108 does not
permit copying when the library or
archives, or its employee-

(1) Is aware or has substantial reason
to believe that it is making or
distributing multiple copies of the same
material, whether on one or several
occasions, or

(2) Engages in the systematic
reproduction or distribution of copies of
periodical articles or excerpts from
other copyrighted works; however,
certain copying for interlibrary loan
purposes is permissible, even if it might
otherwise appear "systematic."

Copying for interlibrary loan purposes
is authorized to the extent that libraries
receiving copies so made do not do so
"in such aggregate quantities as to
substitute for a subscription to or
purchase of such work." Guidelines for
interpretation of the language "such
aggregate quantities * * "' were
adopted by Congress during its
enactment of the Copyright Act, and
their effectiveness is a subject of this
hearing. They, as the Act, represent a
compromise between proprietary and
user interests. Because they were
drafted by the interested parties with
the administrative support of the
National Commission on New
Technological Uses of Copyrighted
Works (CONTU). they have come to be
known as the "CONTU Guidelines."
(CONTU was a temporary commission
which examined certain copyright issues
related to computers and photocopying

in order to permit Congress to proceed
with its revision of the copyright law in
general.) ,

The guidelines which were adopted
provide, essentially, that copying for
interlibrary loans is permissible-

(1) If no more than five requests for
copies of periodical articles from any
given periodical are filled for a
requesting library during a calendar
year. with respect to articles less than
five years old. (There is no provision
covering the copying of older articles;

(2) If no more than five requests for
copies of excerpts of any given work are
filled for a requesting library within a
calendar year, and

(3) If requesting libraries state that
their requests comply with the At and
keep records of their requests for three
years.

3. Copyright Clearance Center

In an attempt to establish a
centralized mechanism to facilitate
payment of royalty fees for copying
activities not exempt under the
Copyright Act, publishers, with planning
assistance by authors and librarians,
established the Copyright Clearance
Center, Inc. The Center, which is a not-
for-profit organization, does not provide
copies or grant permission to copy. Each
publisher sets its own article copying
fees and, to the extent feasible,
publishes an article-fee code on the first
page of articles to inform users of the
appropriate charges for copying.

Participating libraries register with the
Center and obtain a user-registration
number for use in reporting copying.
They submit periodic reports of copying
activities and pay the applicable royalty
fees on the basis of their chosen
payment method, including deposit
accounts, billing, and possible
prepayment through a stamping meter or
stamp.

Presently, this clearance system
operates with respect to works in
journals, magazines, newsletters,
proceedings, symposia, and similar
works. Its operating costs are borne by
participating publishers.

4. Specific Questions

The Copyright Office is interested in
receiving comments and testimony
about any issues relevant to section 108
which concern copyright owners,
librarians, and their patrons. Of
particular interest are answers to the
following questions:

1. To what extent has section 108 changed
library procedures? Has there been any
significant effect on users' and librarians'
access to information?

2. To what extent has section 108 affected
established patterns in the publishing
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industry and the relationship between
authors, libraries, and library users?

3. Depending upon the type of library
involved, describe the effect, if any, of
section 108 upon the type and amount of
copying performed by the library on its-own
behalf or on behalf of users. To what extent
have publishers and authors experienced a
change in the number of requests from
libraries to reproduce works since the present
law went into effect?

4. In what manner has the establishment of
the Copyright Clearance Center affected your
experience under section 108? Would the
creation of a National Periodical Center
affect your operations? (The intent of these
questions is to elicit responses from
publishers and authors on the one hand and
libraries and library users on the other.)

5. Describe the impact, If any;that section'
108 has had upon the replication of nonprint
materials, including the ability of libraries to
reproduce phonorecords and audio visual
works dealing with news. In response to this
question describe any problems which have
been encountered as-the result of the
narrower exemptions for nanprint materials
under section 108. , -

6. How have the CONTU guidelines
worked in practice? How should periodicals
more than five-years old be treated? :

7, What is your opinion of the relationship-
between section 107 ("fair use") and section.
108 ("reproductior by libraries and
archives"]?

8. How should foreign copyrighted works
and requests from foreign libraries be treated
under section 108 and, in practice, how, are
they treated now? h

9. If problems do exist, can ihey be .
resolved without resort to legislative
amendment? If so, what are the pioblems,
and how could they best be resolved? If not, ,
what changes should be made in the law?
(17 U.S.C. 108)

Dated: November i7, 1980.
David Ladd,,
Register of Copyrights.

Approved"
Daniel J. Boorstin,
The Librarian of Congress.
[FR Doe. W0-7056 Fled 11-25-8. &45 am]
BILLING CODE 1410-03-M

NATIONAL ADVISORY COMMITTEE

ON OCEANS AND ATMOSPHERE

Meeting Addendum

November 24, 1980.
'The agenda for the meeting of the

National Advisory Committee on -
Oceans and Atmosphere (NACOA)
scheduled for December 1-2,1980,
published in the Federal Register of
Novemberi 20, 1980 (Page 76812), has
been changed. The amended agenda is
as follows for December 1, 1980:

Monday, December 1, 1980

Plenary Session

9:00 a.m.-9:30 a.m.: Opening remarks-
Chairmai.

9:30 a.m.-10:30 a.m.:-Steering Committee
meeting.

10:30 a.m.-Noon: law of the Sea.
Noon-1:00 p.m.: Lunch.
1:00 p.m.-4:00 p.m.: Panel meetings:

Support for Atmospheric Research
Facilities, Louis J. Battan, Chairman.

Topic: Computer Facilities
Invited Participants:
Representative. Invited Participants:

Dr. Walter Macintyre, National Center
for Atmospheric Research

Dr. Fred Mosher, Space Science and
Engineering Center, University of
Wisconsin-Madison "

Dr. lames O'Brien, Florida State
University

Dr. Joseph Smagorinsky, Director,
Geophysical Fluid.Dynamics
Laboratory

National Oceanic and Atmospheric
Administration

1:00 p.m.-2:30 p.m.: Fisheries-Activity
Planning, Jay G. Lanzillo & Georgd
Tapper, Co-Chairmen, Room B-100.

2:30 p.m.-3:30 p.m.: Ocean Minerals-
Activity Planning, Burt H. Keenan,
Chairman, Room B1-400.

4:00 p.n.-5:00 p.m.: Plenary session:
Federal Ocean Program
Speaker. Martin Beisky, Assistant

Administrator for Policy and
Planning, National Oceanic and
Atmospheric Administration

5:00 p.m.: Adjourn.
Persons desiring to attend will be

admitted-to the extent seating is
available. Persons wishing to make
formal statements should notify the
Chairman in advance of the meeting.
The Chairman retains the prerogative to
impose limits on the duration of oral
statements and discussions. Written
statements m ay be submitted before or
after each session.

Additional information concerning
this meeting may be obtained through
the Committee's Executive Director,
StevenN. Anastasion, whose mailing
addresss is: National Advisory
Committee on Oceans And Atmosphere,
3300 Whitehaven Street, NW., (Room
438, Page Building No. 1], Washington,
,DC 20235. The telephone number is (202]
653-7818.
Steven N. Anastasron,
ExecutiveDirector.
[FR Doc..8037095 Filed 11-8-80. 8:45 am]
BILING CODE 3510-12-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Humanities Panel: Meetings
AGENCY: National Endowment for the
Humanities.
ACTION: Notice of meetings.

SUMMARY: Pursuant to the provision of
the Federal Advisory Committee Act
(Pub. L. 92-463, as amended), notice is
hereby given that the following meetings
of the Humanities Panel will be held at
906 15th Street, N.W., Washington, DC
20506:
Date: December 16,1980.
Time: 9:00 am. to 5:30 p.m.
Room: 314.
Program: This meeting will review

applications for Summer Stipends In Art
History, submitted to the Division of
Fellowships and Seminars, for projects
beginning after January 1, 1981.

Date: December 17,1980.
Time: 9:00 a.m. to 5:30 p.m.
Room: 314.
Program: This meeting will review

applications for Summer Stipends In
Anthropology, Archaeology, And Folklore,
submitted to the division of Felowships
and Seminars, for projects beginning after
January 1,1981.

Date: January 14, 1981.
Time: 9:00 a.m. to 5:30 p.m.
Room:.314.
Program: This meeting will review

applications for Summer Stipends in
Philosophy II, submitted to the Division of
Fellowships and Seminars for projects
beginning after January 1, 1981.

Date: January 12, 1981.
Time: 9:00 a.m. to 5:30 p.m.
Room: 314.
Program: This meeting will review

applications for Summer Stipends in
Philosophy II, submitted to the Division of
Fellowships and Seminars, for projects
beginning after January 1, 1981.

Date: January 8, 1981.
Time: 9:00 a.m. to 5:00 p.m.
Room: 1134.
Program: This medting will review

applications submitted for the Libraries
Humanities Projects Program, Division of
Public Libraries Programs for projects
beginning after January 13,1981.
The proposed meetings are for the

purpose of Panel, discussion, evaluation
and recommendation of application for
financial assistance under the National
Foundation on the Arts and Humanities'
Act of 1965, as amended by grant
applicants. Because the proposed"
meetings will consider information that
is likely to disclose,

(1) trade secrets and commercial or
financial information obtained from a

. person and privileged or confidential;
(2) information of a personal nature

the disclosure of which would constitute
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a clearly unwarranted invasion of
personal privacy;, and

(3) information the disclosure of which
would significantly frustrate
implementation of proposed agency
action;
pursuant to authority granted me by the
Chairman's Delegation of Authority to
Close Advisory Committee Meetings,
dated January 15, 1978, 1 have
determined that these meetings will be
closed to the public pursuant to
subsections (c)(4), (6) and (9)(B) of
section 552b of Title 5. United States
Code.

Further information about these
meetings can be obtained from Mr.
Stephen J. McCleary Advisory
Committee Management Officer,
National Endowment for the
Humanities, Washington, DC 20506, or
call (202) 724-0367.
Stephen J. McCleary,
Advisory Committee Management Officer.
FR Dc. O-wCs Piled 11--ft 8AS am]

BI.LING COoE 753-01--

NATIONAL TRANSPORTATION
SAFETY BOARD

[N-AR 80-48]

Reports, Recommendations and
Responses; Availability
Highway Safety Effectiveness
Evaluations

Traffic Barrier Systems (N7SB-SEE-
80-5).--In this, the first of two
evaluation reports released during the
past week, the National Transporation
Safety Board calls for mandatory
performance standards for highway
traffic barriers to help end needless
traffic accident deaths. This study
evaluates the adequacy of bridge and
highway barrier systems, reviews the
Safety Board's past accident
investigation in this area, analyzes the
results of recent crash-testing sponsored
by the Federal Highway Administration,
and makes recommendations concerning
performance standards for traffic
barriers.

The Safety Board notes that evidence
from both accident investigation and
recent crash testing clearly indicates
that current traffic barriers do not safely
contain and redirect the range of
vehicles which use the roadway, yet
research has shown that barriers can be
designed which not only keep vehicles
from leaving the highway but which
redirect vehicles in a manner that
minimizes impact forces on vehicle
occupants. Crash-test research also has
revealed a special and potentially
serious problem of incompatibility

between barrier systems and some
vehicles, particularly schoolbuses and
front wheel drive subcompact cars.
These vehicles' front wheels can "snag
on the barriers and the impact forces
can then tear loose the front axle and
wheels.

Traffic barriers are roadside hardware
of various designs and materials which
are intended to protect vehicles from
such off-the-road hazards as trees,
embankments, ravines, signposts, bridge
support pillars or abutments, or other
hazards. Recent studies have shown a
substantial number of cases, however,
where barriers have failed to protect
vehicle occupants. Data from the Fatal
Accident Reporting System of the
National Highway Traffic Safety
Administration for 1975 indicate that
over 2,000 persons died In single-vehicle
accidents in which the first harmful
event involved striking a highway
barrier, bridge, or overpass.

To correct these and other hazards,
the Board calls for mandatory
peformance standards for barriers,
including compliance testing through
staged crashes. The purpose of such
standards would be to require that
traffic barrier types be crash-tested to
demonstrate their ability to meet a set of
established safety criteria. At present,
barriers are not required to meet such
criteria through crash-testing. Guidelines
for barrier design are developed jointly
by the American Association of State
Highway and Transportation Officials
(AASHTO) and the FHWA, but these
essentially optional standards have
failed to produce the best possible
barrier systems.

In view of its findings as a result of
this evaluation study, the Safety Board
on October 24 issued, by separate
letters, the following recommendations:
-- to the Federal High wayAdm inistration:

Establish mandatory performance
standards, and associated test procedures to
be used in determining compliance, for all
traffic barriers constructed on Federal-aid
roads after January 1,192. The performance
standards should first address automobiles
and should be expanded for heavier
passenger vehicles and trucks as research is
completed to provide needed information.
fH-O8-M)

Publish designs for traffic barrier systems
which meet the performance standards to be
established by the FHWA. Such traffic
barrier designs should be available to States
that do not desire to develop their own
designs in accordance with the mandatory
performance standards to be issued by the
FHWA. The designs should be sufficient in
number to meet the various State
requirements with regard to climatic and
other physical conditions that affect the
operation and maintenance of a roadway
system. (H-80-65)

Continue and expand performance testing
of traffic barriers currently in use which were
designed to meet AASHTO specifications
and guidelines to determine their safe
performance and immediately inform the
States of the results of this testing. (H-ao-ee)
-to the Secretary of Transportatiog:

Establish a task force to examine the
problem of front wheels on small front-wheel-
drive vehicles being snagged and tom from
the vehicle when impacting traffic barriers,
as well as the failure of front axles and
wheels of schoolbus-type vehicles in such
impacts. The task force should determine
what additional research is needed to further
define the problem. A cooperative effort with
the NHTSA. the FHWA. the AASHTO, and
the automobile industry should be initiated to
resolve any Identified problem. (H-80-67)
-to the Motor Vehicle Manufacturers

Association. the Truck Body and
Equipment Association. Inc.; and the
Automobile Importers ofAmeica-

Cooperate with the Department of
Transportation in determining the nature of
the hazard posed by front wheels of small
front-wheel-drive vehicles being snagged
when impacting traffic barrier systems and
the failure of front axles and wheels of
schoolbus-type vehicles in such impacts.
> (H-80-88)
-to the American Association of State

Highway and Transportation Officahs:
Modify AASHTO guides and specifications

regarding both bridge and highway barrier
systems to require that the barriers comply
with the mandatory performance standards
to be established by the Federal Highway
Administration. (H-O-W)

Each of the above recommendations is
designated "Class 11, Priority Action."
The Safety Board notes, in both its
evaluation report and the letter to
FHWA. that recommendations H-74-,38,
H-77-4, H-77-1, H-79-19, H-80--25, and
H-80-26, which relate to traffic barrier
performance standards, are currently
held in open status. The Board further
states that if FHWA complies with
recommendations H-80-64, H-80-65,
and H-0-86, above, the six previous
Board recommendations will be closed.
Other Safety Board recommendations
related to traffic barriers, which are
currently open but which are not
specifically superseded by the
recommendations of the Board's
evaluation report, are Nos. H-76---1, H-
76-14, H-77-5, H-77-13, H-77-14, and
H-77-21. (The full text of each of these
earlier recommendations is provided in
the Board's current evaluation report,
No. NTSB--SEE-80-5, and in the four
related recommendation letters.)

Selected State Highway Skid
Resistance Programs (NTSB-SEE-80-
6).-In its other safety effectiveness
evaluation report released during the
past week. the Safety Board urged the
Federal Highway Administration to
develop program objectives for a
comprehensive wet weather highway
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.skid reduction program-part of the
Board's continuing campaign to cut
highway accidents through'a nationwide
improvement in skid resistance
standards.

The Safety Board has investigated 12'
highway accidents involving wet
pavement reviewed the skid resistance
programs of 10 States, reviewed the
States' responses to FHWA's Advance
Notice of Proposed Rulemaking, "Skid
Accident Reduction Program" (FHWA
Docket No. 77-16), conducted a special
study on the magnitude of the wet
pavement problem, and conducted a
limited review of literature reporting
research activity conducted by the
States. In its response to DocketNo. 77-
16, Notice No. 2, the Board urged FHWA
to insure that future rulemaking'-
proposals on other phases of skid
resistance are coordinated into a
comprehensive program.

The Board notes that there is a lack of
systematic application of proven
principles and practices by the States
and FHWA. Past FHWA approaches
have not been successful. As examples,
the Board found that some of the
fundamental skid resistance principles
that are accepted today have been -
known over 20 years, that many'local or
county roads-have never been skid
tested, and that more than one State -
does not use accident records to define
where testing is needed.

Under date of November,14, 1980, the
Safety Board forwarded to FHWA
comments on Advance Notice of
Proposed Rulemaking,. "Selection of
Pavement Type," Docket No. 80-14,
published at 45 FR 55763 on August 21,
1980. The Board's comments on this
advance proposed rulemaking are
restricted to the wearing surface of the
pavement. The Board provided FHWA
with a copy of the subject report, NTSB-
SEE-80-6. -In its November 14 letter, the
Board concluded that when new
pavements are being constructed, or old
pavements are being reconstructed, the
Initial additional cost of providing a
good skid resistant surface might be less
than the cost incurred if an overlay is.
required within a short time. The Board
further concluded that the frictional
characteristics of the entire highway
system would be improved over the
years if skid resistant surfaces which
maintain an acceptable frictional level
throughout their service life were
provided during construction or
reconstruction.

To assure comprehensive, coordinated
skid resistance programs, the Safety
Board on October 6, 1980, directed a
recommendation letter to FHWA
containing the following "Class I,
Longer Term Action" recommdndations:

Develop program objectives for
comprehensive wet weather skid resistance
programs that tan be used to both guide and
evaluate State programs. (H-80-52)

After the program objectives have been
developed, require each State to have an
FHWA-approved wet weather skid
resistance program which is subject to annual
audit by FHWA. (H-80-53)

Issue a revised Federal-aid Highway
Program Manual (FHPM 6.2.4.3) which
promotes:

1. Full-width surface treatments.
2. Skid trailers with left and right wheel

locking capabilities.
3. Skid testing at the posted speed limit, as

proposed in the FHWA NPRM "Skid
Resistance Pavement Surface Design."

4.Evaluation of the skid resistance
properties of all newly develping surface
treatments.
- 5. Increase Federal participation on skid
reslistance projects. (H--80-54)

Promote further research to examine:
1. The measurement of rutting and its

effects on wet pavement accidents.
2. More effective signing system to advise

motorists of safe speeds on slippery, rutted,
or poorly drained wet surfaces and on all
new surfaces.

3. Use of tire tread depths more
representative of those used by motorists to
measure skid resistance.

4. The effect on skid resistance of
immediately allowing heavy truck traffic on
newly c6nstructed or newly overlayed
surfaces. (H-80-55)I Develop a program to enhance
dissemination of and the sharing among
States of skid resistance information.
Elements of the program should include:

1. The compilation of an instructional text
for a state-of-the-art manual for Federal,'
State, local, and county agencies.

2. Periodic regional meetings to review skid
resistance research and successful operating
programs.

3. Periodic publication of a description of
State programs and current research studies
on skid resistance. (H-80-56)

Evaluate annually the progress of the State
skid resistance programs in attaining program
goals and publish the findings. (H-80-57)

Railroad Accident Report

Derailment of Western Pacific
Railroad Company Freight Train Extra
UP 3734 West (Sealand 6), Hayward,
California, April 9, 1980 (NTSB-RAR-
80-10).-The SafetyBoard's formal
investigation report concerning this
accident was released on November 20.
The report shows that about 6:55 p.m.,
P.s.t., on April 9 the westbound freight
train had its caboose, a pusher
locomotive, behind the caboose, and
seven freight cars derailed while
crossing the Industrial Parkway
overpass at Hayward. Of the nine
crewmembers, two train crewmembers
were killed and-wo were injured. Three
locomotive units and the caboose were
destroyed. Damage was estimated at'$1,382,000.

The Safety Board determined that the
probable cause of the accident was the
derailment of the caboose, which was
caused by compressive forces resulting
from excessive locomotive power
applied behind the caboose on an
undulating gradient. The derailment was
the result of the failure of the
responsible supervisors to insure that
the train Was powered and managed In
a manner consistent with the rules,
timetable instructions, and conventional
operating practices; the failure of the
assistant superintendent to insure that
the crewmembers knew their train's
correct tonnage and speed classification:
and the failure of the Western Pacific
Railroad management to insure that
supervisors responsible for making
critical operating decisions were
properly trained for their roles.
Contributing to the accident was the
excessive speed of the train and the
failure of the director of train operations
to insure thatthe train had adequately
fueled locomotive power.

Investigation of the accident disclosed
that the Sealand 6 stalled on the grade
east of Altamont, Calif., because two of
its three locomotive units became
ineffective. Train RBW-9 pushed the
Sealand 6 to Altamont, where the
assistant superintendent decided to
continue the arrangement west of
Altamont with the RBW-9's three 3,000-
horsepower locomotive units coupled
behind the Sealand 's caboose. When
the caboose reached the Industrial
Parkway overpass at Hayward, it
derailed, separated from the rest of the
train, and fell 30 feet from the overpass
onto the highway. The helper locomotive
also derailed, and the middle unit fell on
and crushed the caboose, killing the two
crewmembers inside. After the
locomotive fuel tanks ruptured the
leaking fuel was ignited by fallen
powerlines. The resulting fire engulfed
the width of the parkway and
threatened the adjacent overpass of the
Bay Area Rapid Transit District (BART).

About 11 minutes after the accident, a
northbound five-car BART train with
passengers aboard crossed the
Industrial Parkway overpass and
proceeded beyond the emergency area.
BART supervisors at the Hayward yard,
about I mile south of the accident site,
heard explosions and saw fire and
smoke between the yard and BART's
South Hayward station. They notified
BART's Central Control by "hot line"
telephone at 6:55:10 and 3 minutes later'
advised BART Central that the Hayward
fire department had informed them that
the fire was the result of the derailment
of a WP freight train. At 7:01:20, the
Hayward police contacted BART
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Central and requested that no trains be
operated through the fire area.

As a result of its investigation of this
accident, the Safety Board on October
24,1980, issued recommendation letters
containing the following "Class II,
Priority Action" recommendations:
-to the Western Pacific Railroad Company:

Take action with employees to determine
that train operations are conducted according
to operating rules. (R-80-41]

Provide supervisors and employees
periodic, supervised training based on a
uniform understanding of the operating rules,
timetable instructions, and bulletin
instructions. (R-80-42)

Review and amend its rules and
instructions to provide comprehensive
procedures for the safe operation of
locomotives in helper service. (R-80-43)

Provide crewmembers with the proper
classification of their train for speed purposes
and the correct trailing tonnage of their train.
(R-80-44)

Provide radios that operate on the Western
Pacific frequency and which can adequately
provide communication between both ends of
the trains to crews of trains with foreign
locomotive and/or caboose equipment. (R-
80-45)

Develop and maintain on a current basis
with the Bay Area Rapid Transit District a
plan for immediate notification of any
emergency occurring on the common right-of-
way between Oakland and Fremont. (R-80-
46]
-to the Bay Area Rapid Transit District:

Establish procedures to prevent trains from
being operated into an area where an
emergency exists until it is known that it is
safe to do so. Develop and maintain on a
current basis with the Western Pacific
Railroad Company a plan for immediate
notification of any emergency occurring on
the common right-of-way between Oakland
and Fremont. (R-80-47).
-to the Urban Mass Transportation

Administration, U.S Department of
Transportation:

Require other rapid transit operations to
establish adequate mutual emergency
notification procedures in instances where
rapid transit trains operate in close proximity
to an operational railroad line. (R-80-48)

Aviation Safety Recommendation Letter
A-80-115 through -119, to the Federal

Aviation Administration, November 19,
1980.-On June 12,1980, an Air
Wisconsin Swearingen SW-4 crashed
during an encounter with a level 5 or
greater thunderstorm in eastern
Nebraska. Thirteen persons were killed
and two persons were seriously injured.
During its flight, the aircraft had been
under the control of the Minneapolis Air
Route Traffic Control Center's (ARTCC]
Omaha low altitude sector, as well as
other sectors within the same ARTCC.
However, the Safety Board's
investigation has revealed that none of
the sector controllers transmitted
information to the flightcrew regarding

the location and intensity of the-
thunderstorm system in the path of the
flight although other ARTCC air traffic
control (ATC) and meteorological
personnel had some information
regarding the potential intensity
characteristics of the storm system.
Testimony given at a public hearing held
in Omaha, Nebr., during September 1980
indicated that the full extent of the areas
of precipitation and accurate intensity
characteristics of convective
meteorological phenomena are not
portrayed on a controller's plan view
display (PVD} because the weather
fixed map unit (WFMU) is designed to
be selective in its display of
precipitation and is limited in its
capability to display weather echo
intensity levels. A controller's only
alternative to obtain a more complete
view of the precipitation in the area is to
switch to the older broadband
presentation however, this equipment
also does not have the capability of
showing the various weather echo
intensity levels. Further, the broadband
presentation may not show aircraft
which have already penetrated
precipitation areas, essentially
rendering this radar useless for purposes
bf vectoring aircraft out of area of
precipitation.

Last February 24 a Beechraft Bonanza
BE-35 aircraft crashed near Valdosta,
Ga., during an encounter with severe
thunderstorms. All the occupants
aboard were killed when the aircraft
experience an inflight breakup. On
August 2M,1978, two persons were killed'
when a Piper PA-28 aircraft experienced
an inflight breakup during an encounter
with a severe thunderstorm near Bolton,
N.C. In both accidents, ARTCC
controllers attempted to provide
weather information and avoidance
vectors around areas of precipitation
observed on the PVD's by switching to
broadband presentations to obtain a
more complete characterization of the
weather than that displayed on the
narrowband WFMU.

In the investigations of the three
accidents cited above, ATC personnel
alluded several times to the fact that, in
some instances, inconsistencies
between the weather displayed on the
PVD and the actual weather
encountered by the aircraft limited their
ability to confidently assist aircraft.

Following investigation of an accident
involving a Southern Airways DC-9 at
New Hope, Ga., April 4,1977, the Safety
Board recommended expeditious
development and implementation of a
weather subsystem for en route and
terminal radar environments which
would be capable of providing real-time

displays of precipitation or turbulence
or both, and which would incorporate a
multiple-intensity classification scheme
(recommendation A-77-63). The Board
believes the selective display of
precipitation in the WFMU is an
operationally sound concept where a
limited distinction of precipitation levels
is acceptable, but that it does not
provide sufficient discrimination for
effective and safe use of airspace in the
vicinity of convective meteorological
activity.

As part of its investigation of the June
12,190. crash, the Safety Board
examined the National Weather Service
(NWS) weather radar color remote
displays located at the Cleveland
ARTCC. The Board understands that
FAA intends to test the possible use of
similar displays as an adjuct to the
present narrowband WFMU system, and
the Board believes such use would
significantly contribute to aviation
safety. One practical application of the
use of NWS weather radar information
has already been demonstrated.

On the evening of September 22, 1980,
an unusually large area of extreme
convective weather extended from
Ontario, Canada. south to Jonesboro,
Ark. Several supervisors and controllers
at the Cleveland ARTCC reported that,
while experiencing difficulty in
correlating the NWS radar maps with
the ATC PVD maps, they were able to
achieve sufficient correlation to issue
advisories to aircraft regarding the.
extreme weather displayed on the NWS
weather radar color remote displays in
the center. In one notable instance, the
PVD display of weather over the Detroit
airport did not show the presence of the
ongoing thunderstorm activity which
was displayed clearly on the NWS
weather radar color remote display. The
controllers were able to use the NWS
weather radar information to divert
aircraft away from the Detroit airport.
Throughout the evening of September 22,
numerous air carrier flights were
assisted in avoiding the weather which
was characterized as severe and
extreme on the NWS weather radar
color remote displays. Comments by the
ATC personnel were almost
unanimously positive regarding this
potential use of the NWS weather radar
color display, even in the force of the
problems of map correlation and
weather intelligence updating which
FAA is seeking to resolve before the test
program is begun.

While FAA's contemplated tests
cannot begin until some remaining
mapping graphics problems have been
solved, the Board is concerned that the
testing period may not be scheduled

79207



2 Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

during the seasonal-period when the
most intensive evaluation of convective
activity might be achieved. Moreover,
the Board is aware that, in the
immediate future, the Cleveland
ARTCC's Center Weather Service Unit
(CWSU) is scheduled to acquire 25-inch
NWS weather radar color remote
displays which will enable the CWSU
meteorologists to obtain real-time
weather information directly from NWS
weather radars. We believe that
installation of these displays in all
ARTCC's having CWSU's should be
expedited to provide real-time depiction
of the location and intensity of all
convective meteorological phenomena
affecting a center's airspace. Had such
systems been in place before the
accidents cited herein, the likelihood of
their occurence could have been greatly
diminished. Therefore, the Safety Board
recommends: - ;

Expedite the delivery of NWS weather
radar color remote displays to all Air Route
Traffic Control Centers' Center Weather
Service Units. (A-80-115)

Schedule the planned testing of NWS
weather radar color remote displays at the
Cleveland Air Route Traffic Control Center tc
encompass the next season of frequent
convective meteorological activity. (A-80-
1161.

Expedite the development of-appropriate
graphic mapping techniques for correlation ol
the NWS weather radar color remote display
and-the air traffic controller's radar display
presentation. (A-80-117]

Expedite the development of an integrated
weather radar/air traffic control radar single
video display system capable of providing
multiple weather echo intensity
discrimination without derogation of air
traffic control radar intelligence. (A-80-118)

Require air route traffic control centers to
make maxinium use of the existing National
Weather Service radar sites as inputs to the
color remote displays at their facilities. (A-
80-119)

Each of the above recommendations i
designated "Class II, Priority Action."

/ Reslionses to Safety Recommendations

Aviation
A-80-82 through -84, from the Federaj

Aviation Administration, November 13,
1980.-Resp6nse -is to recommendations
issued September 4 following
investigation of the crash of an
Aerospatiale Lama 315B helicopter -
N67103, near Dillon, Mont.; July 28,1980.
(See 45 FR 62232, September 18, 1980.)

Recommendation A-80-82 called on
FAA to issue a telegraphic
Airworthiness Directive (AD] to require,
immediate compliance with the tail rotoi
drive system inspection criteria
specified in the telegraphic bulletin
issued by Aerospatiale Helicopter
Company on AIgust 14,1980, the

inspection applying to the 315 Lama and
316B, 316C, and 319 Alouette El model
helicopters. FAA concurs in the
recommendation andreports that AD T-
80-19-51 was issued by FAA's Euiopean
Region on September 5, 1980 (copy
provided).

FAA also concurs in recommendation
A-80-83 which asked that, based on the
results of the initial inspection specified
in the manufacturer's telegraphic
bulletin, FAA consider a requirement for
an inspection for excessive radial
motion in the tail rotor drive system as
part of the existing preflight inspection.
FAA reports that the appropriate
General Aviation Airworthiness Alert
Was included in FAA Advisory Circular,
AC-43-16, alert No. 27 for October 1980.
Applicable portions of this publication
are attached to FAA's response. FAA
interprets "excessive radial motion," the
terminology used by the Board, to mean
excessive backlash, and is referenced as
such in this document. -

Recommendation A-80-84 asked FAA
to notify all main transmission overhaul
facilities of these two occurrences and
emphasize the need for strict adherence
to the manufacturer's buildup
instructions for pinion gear installation
and proper torquing of the retaining nut.
FAA reports that the Telegraphic
Airworthiness Directive, T-80-19-51,
issued Septembtr 5 covering inspection
of the tail rotor gear train, will alert
repair-agencies of the mandatory
inspection required on the Aerospatiale
SA-315 Lama 316B, 316C, and 310
Allouette III, Tail Rotor Drive System.
. FAA further notes tfat the notice

published in the General Aviation
Airworthiness Alerts referred to in
recommendation A-80-83 will also serve
to alert operators of the requirement to
place special emphasis on the preflight
checklist to check the tail rotor-output
shaft for excessivebacklash. FAA also
intends to preparp a notice for
publication in .he General Aviation
Airworthiness Alerts [AC 43-16) to alert"
helicopter main transmission overhaul"
agencies to emphasize the need for strict
adherence to the manufacturer's
overhaul and-buildup instructions for
pinion gear.installation and proper.
torquing of the retaining nut. The
document will be forwarded to the
Board as soon as it becomes available.

A-80-85, from the Federal Aviation
Administration, Noyember 13, 1980.-
Response is to a recommendation issued
by the Board on August 28 as a result of
investigation of an inflight fire occurring
aboard'an Aerospatiale SA- 330
helicopter inbound to Quonset Point, .
,R.I, August 26,1980. (See 45 FR 60052,
September 11, 1980.)

In response to the recommendation,
which asked FAA to issue an emergency
AD for all Aerospatiale helicopter
models SA-330 to inspect, separate, and
secure electrical wires that are near
hydraulic lines between fuselage
stations 5295 and 5600, FAA reports
that, based upon its investigation and
evaluation of the incident, an emergency
telegraphic AD, No. T80-18-51, Was
issued on August 29 (copy provided).

Highway
H--80-50 and -51, from the Federal

Highway Administration, November 18,
1980.-Response concerns
recommendations issued September 18'
as a result of investigation of the head-
on collision of a sedan and a pickup
truck on U.S. Route 64 near Perry, Okla.,
February 23, 1980. (See 45 FR 67174,
October 9, 1980.)

Recommendation H-80-50 asked
FHWA to evaluate the effectiveness of
the "Limited Sight Distance" sign (W14-
4-MUTCD) and report its findings to the
Board. Recommendation H-80-51 asked
that, if the W14-4 sign is fpund to be
ineffective, FHWA then devise an
effective method of warning motorists of
the incompatibility of operating speeds,
current vehicle design eyeheight, and
limited sight distance situations that
exist on roads designed to pre-1905
standards.

In response to these
recommendations, FHWA notes that the
W14-4 sigris intended to alert drivers
to a situation which exists all too
frequently on older highWays-very
sharp crest vertical curves. FHWA
reports that when the 1978 edition of the
Manual on Uniform Traffic Control
Devices (MUTCD) was published,
FHWA held briefings in each FHWA
Region and at least one in each State--a
total of 63-to highlight changes In the
MUTCD. The W14-4 sign was noted as
new, and it was stressed that the sign
should not be used alone but should be
supplemented with more specific
information such as an Advisory Speed
'Plate (W13-1). FHWA Says it is aware
that some States have begun to use the
sign, but because of the limited
experience, FHWA is at present unable
to determine how effective It is. FHWA
is preparing the solicitation for research
problem statements for safety research
in FY,1982 and beyond. FIIWA
recognizes the need for an objective
evaluation of the W14-4 sign. A problem
statement on the evaluation of the W14-,
4 sign will be prepared and included
with the other problem statements
received during the formal solicitation
for liiority ranking. FWHA shares the
Board's concern about the compatibility
of traffic control devices with highway

III
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design, vehicle design, and operating
speeds.

Note.-ingle copses of Safety Board
reports are available w~hmtz-harge, as long
as limited suppies last. Copies of Board
recommendation ]- , Tesponses and
related correspondemee are alm ptovided
free of dutre. All requests for copies must be
in writing, identlledby recommendation or
report number. Address requests to: Public
Inquiries Section, National Transportation
Safety Board, Washington. D.C. 20594.

Multiple copies of Safety Board reports
may be purchased from the National
Technical Information Service, U.S.
Department of Commerce, Springfield. Va.
22161.
(49 U.S.C. 1903(a)(2), 1906]
Margaret L. Fisher,
FederalRegister Liaison Officer.
November 24,1980.
[FR Doc. 80-370 Filed 1-M-, 8.45 am]
BIUiNG COE 4,10--M

NUCLEAR REGULATORY
COMMISSION

Advisory Committee on Reactor
Safeguards, Subcommittees on Site
Evaluation and Reactor Radiological
Effects; Meeting

The ACRS Subcommittees on the Site
Evaluation and Reactor Radiological
Effects will hold a meeting at 8:30 a.m.
on December 13,1980 in Room 1046,
1717 H Street, NW., Washington, D.C. to
discuss the Generic Environmental
Impact Statement on Class-9 Accidents
at nuclear power plants. Also, the
Subcommittees will discuss and
summarize the previous two days
meetings on the ACRS Annual Report to
Congress regarding the NRC Reactor
Safety Research Program Budget, and
the discussion on radiation standards
for workers.

In aenordance with the procedures
outlismii the Federal Register on
October 7,1980 (45 FR 66535), oral or
written statements may be presented by
members of the public, recordings will
be permitted only during those portions
of the meeting when a transcript is being
kept, and questions may be asked only
by members of the Subcommittee, its
consultants, and Staff. Persons desiring
to make oral statements should notify
the Designated Federal Employee as far
in advance as practicable so that
appropriate arrangements can be made
to allow the necessary time during the
meeting for such statements.

The entire meeting will be open to
public attendance except for those
sessions during which the Subcommittee
finds it necessary to discuss the ACRS
Annual Report to Congress on the NRC
Reactor Safety Research Budget One or

more closed sessions may be necessary
to discuss such information, (BUNSIUNE
ACT EXHMPTION (9(B)). To the extent
practicable, these closed sessions will
be held so as to minimize inconvenience
to members of the public in attendance.

The agenda for subject meeting shall
be as follows: Saturday; December 13,
1,980, 830 o.m. until the conclusion of
business

During the initial portion of the
meeting, the Subcommittee, along with
any of its consultants who may be
present, will exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittee will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
their consultants, and other interested
persons regarding this review.

Further information about topics to be
discussed, whether the meeting has
been cancelled or rescheduled, the
Chairman's ruling on requests for the
opportunity to present oral statements
and the time allotted therefor can be
obtained by a prepaid telephone call to
Mr. Garry G. Young, ACRS Staff
(telephone 202/634-1414) between 8:1S
a.m. and 5:00 p.m., EST. The cognizant
Designated Federal Employee for this
meeting is Mr. John C. McKinley.

The ACRS is required by Section 5 of
the 1978 NRC Authorization Act to
review the NRC Reactor Safety
Research Program and Budget and to
report the results of the review to
Congress. In order to perform this
review, the ACRS must be able to
engage in frank discussions with
members of the NRC Staff and such
discussions would not be possible if
held in public sessions. I have
determined, therefore, in accordance
with Subsection 10(d) of the Federal
Advisory Committee Act [Pub. L.
92-463), that, should such sessions be
required, it is necessary to close
portions of this meeting to prevent
frustration of the above stated aspect of
the ACRS' statutory responsibilities. The
authority for such closure is 5 U.S.C.
552b(c)(9)[B).

Dated: November 24,1980.
John C. Hoyle,
Advisory Committee, . avj, cment Officer,
[FR Dw 80O-7M EWk R--' 4 ;

BILLING OOOE 7S§"W-1M

"Guidelines for Utility Management
Structure and Technical Resources,"
Report NUREG-0731

AGENCY: Nuclear Regulatory
Commission.

ACTION: Extension of comment period.

SUMMARY: The availability of and a
request for comments on NUREG--0731,
Guidelines for Utility Management
Structure and Technical Resources, was
noticed in the Federal Register on
October 7,1980 (45 FR 66538). The
original comment period expired on
November 20, 1980. Requests for an
extension of the comment period have
been received. Accordingly, the
comment period is extended to
December 19,1980.
DATE: Comment period expires
December 19,1980.

ADDRESS: Copies of the report are
available free from GPO Sales Program,
Division of Technical Information and
Document Control, U.S. Nulcear
Regulatory Commission, Washington.
D.C. 20555.

FOR FURTHER INFORMATION CONTACTM
Mr. Lawrence P. Crocker, (301) 492-9437.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to submit
written comments to Mr. Domenic B.
Vassallo, Chief, Licensee Qualifications
Branch, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555, on
or before December 19, 1980.

Dated at Bethesda, Maryland, this 20th day
of November 190.

For the Nuclear Regulatory Commission.
Domantr B. Vasaflo,
Chief, Licensee Qualification Briach,
Division ofHurnan Factors Safety.
[Fi Dom. -- Filed 1-2s-W. a.45 =
SIM OCOon 73MG-t-M

PRESIDENT'S ADVISORY COMMITTEE

FOR WOMEN

Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463 as amended), notice is hereby
given of a meeting of the President's
Advisory Committee for Women

Date, time and place: December 16,1980.
Open business sessiom 10:00-12p.m.,

Room N-5437, Department of Labor, 200
Constitution Avenue, NW. Washington.
D.C.

Purpose: Meeting of the President's Advisory
Committee for Women.

Warlene Gary,
DeputyDirecor.
November 18. 1960.

ILUtN, CODE 45 0-2 -
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SECURITIES AND EXCHANGE
COMMISSION

[Release No. 17326; SR-Amex-80-31] -

American St/ck Exchange, Inc.; Filing
of Proposed Rule Change and Order'
Approving Proposed Rule Change
November 21, 1980.

Pursuant t8 Section .19(b](1) of the
Securities Exchange Act of 1934,15
U.S.C. 78(s)(bJ(1) (the "Act"), notice is
hereby given that on November 14, 1980,
the American Stock Exchange, Inc.
("Amex"), 86 Trinity Place, New York;
New York 10006, filed with the
Commission copies of a proposed rule
change which replaces a requirement
that members submit monthly reports of
certain uncovered short positions with 1
requirement that such reports be
submitted only upon request.

Interested persons are invited to
submit written data, views and
arguments concerning the submission
within 21 days from the date 6f this
publication. Persons desiring to make
writtei comments should file six copies
thereof with the Secretary of the
CommissionrSecurities and Exchange
Commission, 500 North Capitol Street,
Washington, D.C. 20549. Reference
should be made to File No. SR-Amex-
80-31.
. Copies of the Submission, all
'subsequent amendments, all written
statements with respect to the proposed
rule change which are filed with the
Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those which
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying at the
Commission's Public Reference Room,
1100 L Street, N.W., Washington, D.C.

The Commission finds that theproposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereundbr
applicable to national securities
exchanges, and'mparticular, the
requirements of Section 6 and the rules
and regulations thereunder.

The Commission finds good cause for
approving the proposed-rule change
prior to the thirtieth day after the date of
publication of.notice of filing thereof, in
that a similar proposal by the CBOEk1
for which opportunity for public
comment was provided, was recently
approved by the Commission. 2

'See File No. SR-CBOE-80-24.
2 Securities Exchange Act Release No. 17244

(October 24, 1980).

It is therefore ordered, pursuant to
Section 19(b(2) of the Act, that the
proposed rule change reference above
be and it hereby is, approved.

For the Commission, by the Division
of Market Regulation pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.
[FR Dec. 80-37019 Filed 11-28-80; &45 am]

BILLING CODE 8010-01-M

[Release No. 11454; 812-4661]

Merrill Lynch, Pierce, Fenner & Smith
Inc., et al.;-Filing of Application
November 21,1980.

Notice is hereby given that Merrill
Lynch, Pierce, Fenner & Smith
Incorporated, Bache Halsey Stuart
Shields Incorporated, Dean Witter
Reynolds, Inc., Shearson Loeb Rhoades,
Inc. ("Sponsors") and The Equity
Income Fund, First Utility-Common
Stock Series and subsequent Series
("Fund") (collectively the "Applicants",
c/o Merrill Lynch, Pierce, Fenner &
Smith Incorporated, One Liberty Plaza,
165 Broadway, New York, New York
10080), filed an application on April 8,
1980, and amendments thereto on July
24, October 6, and Novrember 17, 1980,
pursuant to Sections 6(c) and 11 of the
Act for an order of the Commission (1)
exempting the Fund from compliance
with the net worth requirements of
Section 14(a) of the Act, (2) exempting
the Applicants from the provisions of
Rule 19b-1 under the Act to permit the
Fund to make more than one
distribution of capital gains in any one
taxable year and (3) exempting the
Applicants from the provisions of
Section 11(c) -and 22(d) of the Act to
permit unitholders to exchange their
units for units of any other Series of the
Fund or of certain other unit investment
trusts. All interested persons are
ieferred to the application on file with
the Commission for a statement of the
representations contained therein,
which are summarized below.

Applicants state that the format for
each Series of the Fund will be
substantially the same. Each Series Will
be created by a trust indenture
("Indenture") between the Sponsors and
a trustee and/or co-trustee ("Trustee").
Other firms may act as sponsor or
sponsors of future Series in addition to
or in substitution for the Sponsors, but if
none of the Sponsors would remail a
Sponsor as a result of any proposed
substitution, the Sponsors will cause to
be filed a new registration statement
under the Act concerning the Fund. In
addition, different entities may be

named Trustee for future Series, Prior to
the deposit of underlying securities
("Securities") in a Series the Sponsors
purchase such Securities for an
accumulation account. It is
contemplated that the Securities
purchased for deposit in the various
Series will generally be publicly-traded
common stocks issued by public utility
companies engaged in the production,
transmission and distribution of electric
energy, gas, water and telephone
services, but, depending on the
availability of offerings of appropriate
securities and general market
conditions, the kinds of securities may
include other appropriate types of
common stocks.

Applicants indicate that upon
effectiveness of the registration
statement pursuant to the Securities Act
of 1933, the units of Series are offered to
the public separately through a final
prospectus at a public offering price
computed by dividing the aggregate
value of the underlying Securities by the
number of units outstanding, plus a
sales charge and, during the initial
public offering (including the initial
public offering of additional units of the
Fund), a fee for New York State stock
transfer tax applicable to the deposit of
Securities in the Fund. A proportionate
share of the amount in the income
account (established by the Indenture)
at the date of delivery of the units to the
purchaser is added to the public offering
price.

Applicants state that the redemption
price per unit is computed by the
Trustee on each June 30 and December
31 (or the last business day prior
thereto), on any business day as of the

,evaluation time next following the
tenddr of any unit for redemption, and
on any other business day desired by
the Trustee, by adding (a) the aggregate
value of the Securities determined by
the Trustee (including the value of any
accumulated but unpaid dividends as to
which Securities are not trading "ex-
dividend" as of the date of computation)
and (b) cash on hand in the Fund
(including dividends receivable on
Securities trading ex-dividend but
excluding cash-deposited by the
Sponsors for the purchase of Securities)
and deducting therefrom the sum of
taxes or other governmental charges
against the Fund not previously
deducted, accrued expenses of the Trust
Fund including, but not limited to,
unpaid fees and expenses of the Trustee
(including legal and auditing expenses),
the Co-Trustee, the Sponsors (for their
administrative function) and counsel,
and cash held for distribution to
certificateholders of record as of a date
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prior to the evaluation; and dividing the
result of such computation by the
number of units outstanding as of the
date thereof.

The Applicants represent that while
the Sponsors are not obligated to do so,
it is their intention to maintain a market
for units of each Series and continuously
to offer to purchase such units at prices,
subject to change at any time, equal to
the current redemption price of units in
each Series. If the supply of units of any
Series exceeds demand, or for some
other business reason, the Sponsors may
discontinue at any time purchases of
units of such Series.

In addition, the Applicants state that
the Sponsors intend to allow unitholders
to exchange units of any Series for units
of any other Series of the Fund and of
certain series of Municipal Investment
Trust Fund, The Corporate Income Fund
or The Government Securities Income
Fund (the "Exchange Funds") on the
basis of a reduced fixed sales charge per
unit ("Exchange Option"). While the
structures of the Exchange Funds and
the various series are very similar in
most respects to each other and to the
Fund, the investment objectives of the
Exchange Funds may be different. Thus,
the primary objective of the Municipal
Investment Trust FuRd is tax-exempt
income while the primary investment
objective of The Corporate Income Fund
and The Government Securities Income
Fund is income which is subject to
Federal income taxation, and
subgroupings of series under the basic
Exchange Funds lmve investment
objectives which are slightly different
evidencing specialized investment
objectives within these general
categories. This Exchange Option,
according to Appliaants, would have the
effect of providing nnitholders of Series
of the Fund with a convenient means of
transferring interests as their investment
requirements change into other series of
the Exchange Funds, and would serve as
an alternative to disposition of a
unitholder's interest, either in the
secondary market or through
redemption. The Applicants state that
the Sponsors intend to hold the
Exchange Option open under most
circumstances, but that they do,
however, reserve the right to modify,
suspend or terminate the Exchange
Option at any time without further
notice to unitholders.

The Applicants state that while it is
anticipated that units in most cases can
be sold in the secondary market for an
amount equal to the redemption price
per unit, units may be submitted to the
Trustee for redemption at any time out
of assets of the Series. Consistent with

Rule 22c-1, the unitholder would receive
cash in an amount per unit equal to the
redemption price per unit as determined
on any business day as of the evaluation
time next following such tender.

The application provides that the
Sponsors may direct the Trustee to
dispose of Securities upon the
occurrence of certain market or credit
factors that in the opinion of the
Sponsors would make the retention of
such Securities in the Series detrimental
to the interests of the unitholders, or if
the disposition of such Securities is
made desirable in the opinion of the
Sponsors by the existence of certain
other technical factors which will be
described in the prospectus for the
Series. The proceeds of any such
dispositions may be distributed to
unitholders or may be reinvested in
accordance with the provisions of the
Indenture for the Series.

The Applicants state that dividend
income (including any redemption
proceeds received in respect of publicly
traded equity securities) received by a
Series. less applicable expenses, will be
distributed monthly on a pro rata basis
to unitholders of record as of the record
day on the next following distribution
day. The Trustee furnishes unitholders
with each distribution a statement of the
amount per unit of income and other
receipts, if any, which are being
distributed. Within a reasonable period
after after the end of each calendar year
the Trustee will furnish to each person
who at any time during the calendar
year was a unitholder of record a
statement in reasonable detail (i)
summarizing transactions for such year
in the income, capital and reserve
accounts, (ii) identifying Securities sold
and purchased during and listing
Securities held at the end of such year,
(iii) stating redemption price per unit
based upon the computation thereof
made on the 31st day of December of
such year fiv) specifying the amounts
distributed during such year from the
income and capital accounts; and {v) if
applicable, summarizing transactions for
such year with respect to such person's
participating in the reinvestment
program.

Section 14(a) of the Act provides that
a registered investment company, prior
to making a public offering of its
securities, (1) have a net worth of at
least $100,000, (2) have previously made
a public offering and at that time have
had a net worth of $100,000 or (3) have
made arrangements for at least S100,000
to be paid in by 25 or fewer persons
before acceptance of public
subscriptions.

The Applicants represent that each
Series, at the date of deposit of the

underlying Securities and before any
unit is offered to the public, is intended
to have a net worth, represented by the
market value of the securities on that
date in excess of $100,000. The Sponsors
intend to sell all the units to the public
at a public offering price disclosed in the
prospectus for each Series, which will
also contain information concerning the
securities deposited in the particular
Series. The Sponsors also intend to
maintain a secondary market for units of
each Series at prices equal to the
redemption value of the units as of the
time of each regular evaluation. It is the
contention of the Applicants that the
proposed course of conduct of the
Sponsors outlined above, as well as the
history of the Sponsors in the securities
industry, demonstrates that each Series
will be managed in a responsible way
by responsible persons. The Applicants
also contend that any requirement that
the Sponsors invest in $100,o0o or more
of units of each Series under investment
letters would only increase the cost to
the Sponsors of marketing the units
without creating any significant increase
in the protection of unitholders. The
Applicants also contend that each
Series will have a net worth far in
excess of $100,000 fully invested in
securities on the date of deposit for each
Series and will therefore fully comply
with Section 14(a)(1).

In connection with their request for
exemption, the Applicants agree, as a
condition to such exemption, that they
will refund, on demand and without
deduction, all sales charges to
purchasers of units of any Series from
the Sponsors or from any underwriter or
dealer participating in the distribution
and liquidate the Securities held by any
Series and distribute the proceeds
thereof, if, within ninety days from the
time that the registration statement
relating to the units of such Series shall
have become effective under the
Securities Act of 1933, the net worth of
the Series should be reduced to less
than $100,000 or if such Series shall have
been terminated. The Sponsors further
agree to instruct the Trustee to
terminate such Series in the event
redemption by the Sponsors of units
which have not been sold in the initial
distribution thereof results in such
Series having a net worth of less than
40-6 of the net worth of Securities in its
original portfolio, and in the event of
any such termination the Sponsors will
refund, on demand and without
deduction, all sales charges to
purchasers of units of such Series from
the Sponsors or from any underwriter or
dealer participating in the distribution.
The Sponsors further agree that any
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future Sponsor will, as a condition to
becoming a Sponsor, agree to the
foregoing undertakings.

Rule 19b-1(a) provides in substance
that no registered investment company
which is a "regulated investment
company" as defined in Section 851 of
the Internal Revenue Code shall '
distribute more than one capital gain
dividend in any one taxable year.

The Applicants state that distribution!
of pet investent income are made to
unitholders each month. Applicants
state that any net realized capital gains
will not be distributed on any Series
more frequently than once a year unless
and until the Commission orders -
Applicants exempted from Rule 19b-1.
Distributions of capital to unitholders
are likely to arise only in the following
instances: (1) Securities might be
liquidated in order to provide the funds
necessary to meet redemptions and (2)
Securities may be disposed of in order
to maintain the qualification of such
Series ab a regulated investment
company under the Internal Revenue
Code,

The application states that the
dangers against which Rule 19b-1 is
intende'd to guard do not exist in the
case of the fund since events which
might give rise to capital gains, such as
the tendering of units for redemption,
the prepayment of Securities or other
market or credit factors and the need to
maintain qualification as a regulated
investment companywill be
substantially independent of any action
by the Sponsor and the Trustee. The
regular distribution per unit will be
fairly constant within a specified range
and return of capital or any capital gain,
distribution will be clearly distinguished
from income distribution in the
accompanying report by the Trustee to
unitholders. In order to comply with the
literal requirements of Rule 19b-1, each
Series would be forced to hold any
monies constituting capital gains from
the disposition of Securities until the
end of its taxable year. Applicants
contend that such a practice would be tc
the detriment of the unitholders. -
Paragraph (b) of Rule 19b-1 provides
that a unit investment trust may
distribute capital gains dividends
received from a regulatedinvestment
company within a reasonable time after
receipt. Applicants assert that the
purpose behind such provision is to
avoid forcing a unit investment trust to
accumulate valid distributions rbceived
throughout the year until year end and
that the operations of the Fund in this
regard are squarely within the purpose
of such provision.

Section 1.1(c) of the Act prohibits any
type of offer of exchange of the

securities of registered unit investment
trusts for the securities of any other
investment company unless the terms of
the offer have been approved by the
Commission or are in accordance with
rules and regulations prescribed by the
Commission with respect to such offers.
Section 22(d) of the Act prohibits a
registered investment company from
selling any redeemable security issued

3 by it except either to or through a
principal underwriter for distribution
other than at the current public offering
price described in its prospectus. None
of the exemptions from the provisions of
Section 11 or 22(d) appear to apply to
the proposed Exchange Option.
Applicants therefore would be unable to
proceed with the Exchange Option
unless, pursuant to Sections 6(c) and 11
of the Act, the Commission exempts the
Exchange Option from the provisions of
Sections 11(c) and 22(d).

The Applicants state that it is
intended that if the requested
exemptions are granted, the Exchange
Option would operate as follows: as
indicated in the application and spelled
out in more detail in the .prospectus for
the various series of the Exchange
Funds, the Sponsors intend to maintain
a market for units of each series of each
Exchange Fund.-The Exchange Option
would be meant to operate only as to
units of the various series of the

* Exchange Funds as to which such
market mayfrom time to time be
maintained. A unitholder wishing to
dispose of those of his units for which a
market is maintained would have the
option to exchange his units into units of
any other series of any.Exchange Fund
for which a market is also maintained.
While it is not presently contemplated
that unitholders would be permitted to
exchange their units into units of other
series which are available on original
issue, the Sponsors might at some future
date determine to permit such
exchanges. When any unitholder
notifies the Sponsors of his desire to
exercise his Exchange Option the
Sponsors would deliver to sich
unitholder a current propectus for those
series in which the unitholder has
indicated an interest and which the
Sponsors have available to offer to the
unitholder as a result of acquisitions by,
them in the secondary market.

The Applicants state that the
exchange transaction would operate in a
manner essentially identical toany
secondary transaction, except that the
Sponsors seek authority to allow i
reduced sales charge in a transaction
pursuant to the Exchange Option.
Without the Exchange Option, units of
any series repurchased by the Sponsors

are normally resold at a public offering
price based upon the offering side
evaluation of the underlying securities
plus a sales charge of 3.25 percent or 3.9
percent of the public offering price
depending on the nature of the portfolio
making up the particular series.

The Underwriting Sponsors seek
authority to sell units of Exchange
Funds pursuant to the Exchange Option
at a price equal to the offering side
evaluation of the underlying securities
divided by the number of units
outstanding or in the case of the Fund, at
the redemption price per unit, plus a
fixed charge of $15 per unit, Such $15
fixed charge can-be expected to
approximate about 1.50 percent of the
unit offering price but, of course, the
actual percentage will change depending
upon changes in market values of the
underlying securities. The Sponsors
reserve the right to change such fixed
charge from time to time to the extent
necessary to reflect fluctuations In the
costs of professional assistance and
operational expenses in connection with
these exchange transactions.

The application provides that a
person who purchased units of a series
and paid a per unit sales charge less
than the per unit sales charge of the
series of Exchange Fund for which such
unitholder desires to exchange would be
permitted to exercise the Exchange
Option at the unit offering price plus the
sales charge of $15 per unit provided
that such unitholder has held his units
for a period of at least eight months.
Any unitholder who has not held such
units for an eight month period would be
permitted to exchange such units at the
unit offering price plus a sales charge
basd on the greater of $15 per unit or an
amount which together with the initial
sales charge paid in connection with the
acquisition of the units being exchanged
equals the sales charge of the series for
which such unitholders desire to
exchange, determined as of the date.of
exchange.

The Applicants state that a unitholder
would not be permitted to make up any
difference between the amount
representing the units being submitted
for exchange and the units being
acquired. That is to say, a unitholder
would be permitted to acquire pursuant
to the Exchange Option whole units only
and any excess amounts representing
sales price of units submitted for
exchange would be remitted to the
unitholder.

The Applicants state that under the
proposed Exchange Option, a person
desiring to dispose of units of one series
and acquire units of another series may
wish to do so for a number of reasons-
such as changes in his or her particular

[ •
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investment goals or requirements or in
order to take advantage of possible tax
benefits flowing from the exchange.
Taking these factors into account it is
likely that there will be a continuing
need to assess an investor's individual
financial and tax position and in all
probability the account executives of the
Sponsors will actively participate in
financially counseling the investor as to
the proper course of action to follow
taking into account all of the relevant
investment factors involved. However,
the fact that the investor is an existing
customer whose essential investment
needs have been identified should
produce some transaction savings.
Further, as a result of the fact that all of
the Exchange Funds are very similar
investment vehicles, an exchanging
unitholder may require somewhat less
advice than if he was acquiring an
interest in an entirely different kind of
investment. It is the belief of Applicants
that a charge of $15 is a reasonable and
justifiable expense to be allocated for
the professional assistance and
operational expenses which are
contemplated in connection with these
exchange transactions. This sales
charge compares favorably with the
customary sales charge applicable to
nonexchange transactions in connection
with primary and secondary sales of
units of the Exchange Funds and it is
submitted that such a sales charge is
warranted in that sales charges should
cover the reasonable costs related to the
exercise of the Exchange Option and yet
give exchanging unitholders an
opportunity to share in expected cost
savings.

The Applicants maintain that the
requirement that a holder of units of a
series of the Exchange Funds which are
acquired at a lower sales charge than
that applicable to direct purchase of the
units to be acquired under the Exchange
Option pay an adjusted sales charge for
an exchange during the first eight
months in which he has held the units to
be exchanged is appropriate in order to
maintain the equitable treatment of the
various investors in each series.
Otherwise, it could be possible under
certain circumstances for a person to
acquire units of a series of an Exchange
Fund with a lower sales charge and
immediately to convert such units into
other units of the same Exchange Fund
or units of a series with a high sales
charge and to pay a lower total sales
charge than a person purchasing units of
such series directly. Under normal
circumstances this situation is unlikely.
since the initial sales charge on direct
purchases of units with a lower sales
charge (currently 3.25 percent of the

public offering price) plus the
conversion sales charges ($15 per unit or
aproximately 1.50 percent of the public
offering price) usually will exceed the
sales charge related to direct purchases
of units of series with a higher sales
charge (currently 3.90 percent).
However, if the price of the units of
series with the higher sales charge were
to increase sharply, the $15 sales charge
on exchange could represent less than
the difference between the lower sales
charge and the higher sales charge, in
which case the exchanging unitholder
could obtain an unfair price advantage
when compared to investors making
direct purchases of units of the
applicable series. However, after a
unitholder of a series with a lower sales
charge has held such units for an
adequate period of time, the
discriminatory nature of permitting that
person to effect an exchange transaction
action at a reduced sales charge is not
as compelling, and thus it is believed
that the possible abuses cutlined above
are no longer material if the converting
unitholder of a series with a lower sales
charge has held his units for at least
eight months.

The Applicants contend that the sales
charge of $15 achieves a major goal of
passing cost savings on to investors and
yet fairly compensates brokers for their
investment advice, financial planning
and operational expenses. The cost
savings incident to initial investor
solicitation can be passed on to the
customer and brokers can still be
adequately compensated for se-vi-es
rendered.

Section 6[c) of the Act providds, in
part, that the Commission may, upon
application, conditionally or
unconditionally exemrt any yv: ci,
secur:ty, or transaction, or any cl iss or
classes of persons, securities, or
transactions, from any provision cr
provisions of the Act or of any rule or
regulation under the Act, if and to the
extent such exemption is neLcessary or
appropriate in the public interest and
consistent with the protcriun. uf
investors and the purposes fairly
intended by the policy and provisions of
the Act.

Notice is further gih in that any
interested person may, not later than
December 15, 1980, at 5:30 p.m., submit
to the Commission in writing, a request
for i hearing on the application
accompanied by a statement as to the
nature of his interest, the reasons for
such request and the issues, if any, of
fact or law proposed to be controverted,
or he may request that he be notified if
the Commission shall order a hearing
thereon. Any such communication

should be addressed: Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of such
request shall be served personally or by
mail upon the Applicants at the address
stated above. Proof of such service (by
affidavit or, in the case of an attorney-
at-law, by certificate) shall be filed
contemporaneously with the request. As
provided by Rule 0-5 of the Rules and
Regulations promulgated under the Act.
an order disposing of the application
herein wil be issued as of course
following said date unless the
commission thereafter orders a hearing
upon request or upon the Commission's
own motion. Persons who request a
hearing, or advice as to whether a
hearing is ordered, will receive any
notices and orders issued in this matter,
including the date of the hearing (if
ordered) and any postponements
thereof.

ror the Commission, by the Division of
In% csm'innt Man2gement, pa=uant to
d!cgated auth,):%y.
George A. Fitzsimmons,

" LL:, 8C-C3 E~a-7s-. E5 a--]

BILLING COOE 8lOiS-l

[Relesse No. 17324; SR-MSE-79-201

Midwest Stock Exchange, inc.; Order
Approving Proposed Rule Change
Novenber 2 1. 19.

On September 17, 19&3, the ,idwest
Stock Exchange, Incorporated. 120 South
LaSaHle Street, Chicago, IMliois 60603,
filed with the Commission, pursuant to
Section 19[b]'i1 of the Securities
Exchange Act of 1911, 15 U.S.C.
78[sJ[b][1) (the "Act") and Rule 19L--4
thereunder, copies of a proposed rule
change which amends certain rules in
order to facilitate the examination of
members for compliance and conforms
the Exchange rule to the Fedoral
Reserve Board's margin rules.

Notice of the proposed rule change
together with thie terms of substance of
the proposed rla change was given by
publication of a Commission Release
(Securities Exchange Act Release No.
34-17163. October 9, 1980) and by
publication -n the Federal Register (45
FR 68819, October 16, 1980). All written
statements with respect to the proposed
rule change which were filed with the
Commission and all written
communications relating to the ;:pmsed
rule change between the Commission
and any person were considered and
(with the exception of those statements
or communications which may he
vithheld from the public in accordance

with the provisions of 5 U.S.C. § 552)
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were made available to the public at the
Commission's Public Reference Room.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to national securities
exchanges, and in particular, the
requirements of Section 6, and the rules
and regulations thereunder.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
above-mentioned proposed rule changes
be, and they hereby are approved.

By the Commission, by the Division of
Market Regulation pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR foc. 80-37021 Filed 11-20-8;, 8:45 am)

BILLING CODE 8010-01-M"

Midwest Stock Exchange, Inc.;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing

November 20, 1980.
The above named national securities

exchange has filed applications with the
Securities and Exchange Commission
pursuant to Section 12(f)(1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted
trading privileges in the following
stocks:

AAR Corporation, Common Stock, $1 Par
Value (File No. 7-5784).

Gray Research Incorporated, Common Stock,
$1 Par Value (File No. 7-5785).

These securities are listed and
registered on one or more other national
securities exchanges aid are reported
on the consolidated transaction
reporting system.

Interested persons are invited to
submit on or before December 12, 1980
written data, views and arguments
concerning the above-referenced
applications.'Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
Washington, D.C. 20549. Followifig this
opportunity for hearing, the Commission
will approve the applications if it finds,
based upon all the information available
to it, that the extensions of unlisted
trading privileges pursuant to such
applications are consistent withthe
maintenance of fair and orderly markets
and the protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to'delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 80-37022 Filed 11-20-80; 8.45 am]
BILLING CODE 8010-01-M

[Release N6. 17322; SR-NSCC-80-26]

National Securities Clearing
Corporation ("NSCC"); Order
Approving Proposed Rule Change

November 21,1980
On August 13,1980, NSCC filed with

the commission, pursuant to Section
19(b)(1) of the Securities Exchange Act
of 1934, 15 U.S.C. 78s(b)(1) (the "Act") "

'

and Rule 19b-4 thereunder, a proposed
rule change amending its rules to clarify
that the corporation's facilities are
available to Members and Non-Clearing
Members as a 6onduit for submission of
stock transfer tax reports and
remittances required by the New York
State Tax Law.

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
publication of a Commission Release
(Securities Exchange Act Release No.
17097, August 28, 1980) and by
publication in the Federal Register (45
FR 58996, September 5,1980). NO written
comments were received by the
Commission.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to registered clearing
agencies, and in particular, the
requirements of Section 17A of the Act.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
proposed rule change be approved.

For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary,
[FR Doe. 80-37020 Filed 11-2-80;, 8:45 am]
BILLING CODE 8010-01-M

Pacific Stock Exchange, Inc.;
Application for Unlisted Trading
Privileges and of Opportunity for
Hearing

November 20,1980.
The above named national securities

exchange has filed an application with
the Securities and Exchange
Commission pursuant to Section
12(f)(1)(B] of the Securities Exchange
Act of 1934 and Rule 12f-1 thereunder,

for unlisted trading privileges in the
common stock of:
Lilly (Eli) and Company, Common Stock,

$.62s/z Par Value (File No, 7-5783).

This security is listbd and registered on
one or more other national securities
exchanges and is reported on the
consolidated transaction reporting
system.

Interested persons are invited to
submit on or before December 12, 1980
written data, views and arguments
concerning the above-referenced
application. Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
Washington, D.C. 20549. Following this
opportunity for hearing, the Commission
will approve the application If it finds,
based upon all the information available
to it, that the extension of unlisted
trading privileges pursuant to such
application is consistent with the

.maintenance of fair and orderly markets
and the protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
George A. Fitzsimmons,
Secretory.
IFR Do. 80-37023 Filed 11-20-00 8:45 am]

BILLING CODE 8010-01-M

SELECTIVE SERVICE SYSTEM
Schedule for Awarding Senior

Executive Service Bonuses

AGENCY: Selective Service System.
ACTION: Senior Executive Service (SES);
schedule for awarding performance
bonuses to SES career executives.

SUMMARY: As required by the Office of
Personnel Management in a
memorandum signed by the Director on
July 21, 1980, the Selective Service
System announces that Senior Executive
Service bonus payments to SSS career
executives will be paid on or after
December 10, 1980.
DATE: November 21, 1980.
FOR FURTHER INFORMATION CONTACT:
Margaret E. Kimbros, Personnel Officer,
Selective Service System, Washington,
D.C. 20435, (202) 724-0846.
James G. Bond,
Deputy Director.
November 24,1980.
[FR Doec. 80-36959 Filed 11-28-00; 8:45 am]

BILLING CODE 8015-01-M
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SMALL BUSINESS ADMINISTRATION

DJS Capital Group; Application for a
License To Operate as a Small
Business Investment Company

[License No. 02/02-0410]

Notice is hereby given of the filing of
an application with the Small Business
Administration (SBA) pursuant to
§ 107.102 of the regulations governing
small business investment companies
(13 CFR 107.102(1980)). by DJS Capital
Group (Applicant), 1230 Avenue of the
Americas, Suite 800 East, New York,
New York 10020, for a license to operate
as a limited partnership small business
investment company (SBIC) under the
provisions of the Small Business
Investment Act of 1958, as amended (the
Act) (15 U.S.C. 661 et seq.]. and the
Rules and Regulations promulgated
thereunder.

The information and licensing of a
limited partnership SBIC is subject to
the provisions of Section 107.4 of the
Regulations. The application provides
for an individual general partner and a
corporate general partner which must be
a corporation, organized under State
law solely for the purpose of managing
the functions and activities of the
limited partnership SBIC. There may be
any number of limited partners.

The initial investors and their percent
of ownership of the Applicant are as
follows:
DIS Capital Corporation. General Partner, 1%
David 1. Stone, Invidividual General Partner,

1%
Sarah G. Davidson, Limited Partner

The Applicant proposes to commence
operations with a maximum partnership
capital of $8,928,572 and a minimum of
$2,806,123. The Applicant anticipates it
will primarily provide venture capital in
the form of equity financing and long-
term debt. It will have a broad financing
policy. The Applicant intends to provide
advisory and management services on a
contractual basis to client small
concerns.

The corporate general partner (DJS
Capital Corporation] will consist of the
following officers, directors and
shareholders:
David J. Stone. 1049 Park Avenue. New York,

New York lam (President, 40%)
Robert A. Kaan, 200 E. s8th Street. New York,

New York 10022 [Chairman. 40%)
Sarah G. Davidson. 1049 Park Avenue. New

York, New York 10028 (Vice President,
20%)

William M Ginn, 265 E. 66th Street, New
York, New York 20021 (Vice President,
Secretary)

Ralph J. Nagan, 1230 Avenue of the Americas.
New York, New York 10M [Vice
President)

There will be only one class of
common stock with the initial paid-in
capital and paid-in surplus being S1,000
of which $500 will be contributed to the
capital of the partnership for a general
partners interest in the partnership.
David J. Stone is the individual general
partner.

Matters involved in SBA's
consideration of the application include
the general business reputation and
character of the proposed officers,
directors, and shareholders of tl'e
corporate general partner, as well as the
limited partners of the Applicant, and
probability of successful operation of
the Applicant, in accordance with the
Act and Regulations.

Notice is further given that any person
may, not later than 15 days from the
date of publication of this notice, submit
to SBA, in writing, comments on the
proposed licensing of this company. Any
such communication should be
addressed to: Associate Administrator
for Investment, Small Business
Administration, 1441 L Street, N.W,,
Washington. D.C. 20416.

A copy of this notice shall be
published by the Applicant in a
newspaper of general circulation in New
York, New York.
(Catalog of Federal Domestic Assistance
Program No. 5.11, Small Business
Investment Companies)

Dated: November 1g. 1960.
Michael K. Casey,
Associate Adminislrotor for Ir-eshmen.
[FR Dv- 30-375l Fied 11-24,&0 an]
OWN WODEo 302641-M

Office of the Chief Counsel for
Advocacy; Meeting

Pursuant to statutory authority set
forth in Section 634d of Title 15. United
States Code. the Chief Counsel for
Advocacy of the Small business
Administration, Milton D. Stewart,
Esquire, with the approval of the
Administrator, A. Vernon Weaver, and
the assistance of a Special Task Group
of small business people, will conduct a
public meeting in Washington. D.C., on
December 16.1980, on the subject of
"Small Business Continuity." The
meeting will convene in the Conference
Center of One Washington Circle Hotel,
#One Washington Circle, N.W., at 9:00
AM EDT}.

The Office of the Chief Counsel for
Advocacy will continue its study of the
question of what changes are needed in
laws, regulations or institutions in order
to enhance the financing of a change of
ownership on the exit or retirement of
owners, or the death or disability of
founders or family members.

The meeting is open to the public. Any
member of the public may participate as
an "Observer" and may submit written
comments to the Office of the Chief
Counsel for Advccacv before, during or
after the meeting. AUl communications or
inquiries regardx-g the meeting should
be addressed t:: Tim C. Ford, Esq.,
Office of the ChiEf Counsel for
Advocacy. U.S. Small Business
Administration, 1441 L Street, NA%.,
Room 219, Washingon D.C. 20416.
(202) 653-6076.

Dated: Noverber 21, 1980.
Milton D. Stewart,
ChiefConsclkrAL j ci;
[FRD:, .7 ,' F373I--- 8: --

BILLH4O COoE e025-01-M

[License No. 04/04-0146]

Peachtree Capital Corp.; Issuance of
License

On September 9,1980, a Notice was
published in the Federal Register (45 FR
59466) stating that an application had
been filed by Peachtree Capital
Corporation, 1611 Gas Light Tower, 235
Peachtree Street, Atlanta, Georgia 30303,
with the Small Business Administration
pursuant to § 107.102 of the Regulations
governing small business investment
companies (SBICs).

Interested parties were given until the
close of business September 24,1980, to
submit their comments to SBA. No
comments were received.

Notice is thereby given that, pursuant
to Section 301(c of the Small Business
Investment Act of 1958, as amended.
after having considered the application
and all other pertinent information the
SBA issued License No. 04104-0146 to
Peachtree Capital Corporation, to
operate as an SBIC.
(Catalog of Federa Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated: November 19. 1960.
Peter F. McNeisb,
Acling Assocae!o Adminmsfratarfor
Invesrment.
[FR Dcc . -z F~eA 1-Z-C: 8:45 a=]
SIN CODE W25-01-M

[Decleration of Disaster Loan Area No.
1951]

Texas; Declaration of Dsaster Loan
Area

Jefferson, Kimble, Llano and Menard
Counties and adjacent counties within
the State of Texas constitute a disaster
as a result of damage caused by tropical
storm Danielle.which occurred on
September 5-9,1980. Eligible persons,
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firms and organizations may file
applications for loans for physical
damage until the close of business on
January 19,1981, and for economic
injury until the close of business on
August 18, 1981, at: Small Business
Administration, District Office, One
Allen Center-Suite 705, 500 Dallas,
Houston, Texas 77002, or Small Business
Administration, District Office, 727 East
Durango-Room A513, Federal Building,
San Antonio, Texas 78206, or other
locally announced locations.
(Catalog of Federal Domestic Assistance
Program Nos. 59002.and 59008)

Dated: November 18,1980.
A. Vernon Weaver,
Administrator.
(FR Doc. 80-37075 Filed 11-28, 8:45 am]
BILLING CODE 6025-01-M

[Declaration of Disaster Loan Area No.
1900; Amendment No. 2]

Texas; Declaration of Disaster Loan
Area

The above numbered Declaration (See
45 FR 56488) and Amendment No. 1 (See
45 FR 62599) are amended by adding the
following counties:

County Natural
disaster(s) Date(s)

Cooke .................. Drought_.......... 411-8121/80
Royd........................ Drought_.......... 6/3-8/27/80

and adjacent counties within the State
of Texas as a result of natural disaster
as indicated. All other information
remains the same; i.e., the termination
date for filing applications for physical
damage is close of business on February
12, 1981, and for economic injury until
close of business on May 12, 1981.
(Catalog of Federal Domestic Assistance
Program Nos. 59002 and 59008)

Dated: September 23, 1980.
A. Vernon Weaver,
Administrator.
[FR Dec. 80-37076 Filed 11-28-80 8:45 eam.
BILUNG CODE 8025-01-M

[Declaratlon of Disaster Loan Area No.
1904; Amendment No. 2]

West Virginia; Declaration of Disaster
Loan Area

The above numbered Declaration (See
FR 45 58458) and amendment No.,1 (See
FR 62600) are amended in accordance
with the President's declaration of
August 15,1980, to include Raleigh
County and Adjacent counties within
the State of West Virginia. All other
information remains the same; i.e., the

terminati6 n dates for filing applications
for physical damage is close of business
on October 16, 1980, and for economic
injury until the close of business on May
15, 1981.
(Catalog of Federal Domestic Assistance
Program Nos. 59002 and 59008)

Dated: September 8,1980.
A. Vernon Weaver, -
Administrator.
[FR Doc. 80-37071 Filed 11-26.80 &4 am]

BILNG CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

FAA Consumer Program as Required
by Executive Order 12160
Correction

In FR Doc. 80-36195 appearing at page
F6829 in the issue for Thursday,
November 20, 1980, make the following
correction:

On page F6830, ifi the first column, in
the next to last paragraph, the last
sentence should read: * * * The FAA
has no intention ofpermitting the
Community and Consumer Liaison
Division to serve as either a "buffer" or
"barrier" between its specialists and
interested members of the public; rather
the Division will strive to expedite
interaction between members of the
public and agency personnel, to
facilitate-and not impede-consumer
participation in the development of FAA
rules, policies and programs.
BILUNG CODE 1505-01-M

Federal Highway Administration

[FHWA DocketNo. 80-26]

Interstate Motor Carrier Study:
Request for Comments
AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice of docket number
assignment and date for comments.

SUMMARY: Section 19 of the Motor
Carrier Act of 1980 directs the Secretary
of Transportation and the Interstate
Commerce Commission to conduct a,,
study of the individual State regulations
and requirements imposed on interstate
motor carriers. Comments on the study
were solicited by a notice published in
FR Doc. 80-31351, in the issue of ,
Thursday, October 9,1980, at 45 FR
67272. This notice establishes a docket
number and a closing date for
submission of written comments.
DATE: Comments must be received on or
before May 1, 1981.

ADDRESS: Submit written comments,
preferably in triplicate, to FHWA
Docket-No. 80-26, Room 4205, HCC-10,
Federal Highway Administration, 400
Seventh Street, SW., Washington, D.C,
g0590. All comments received will be
available for examination at the above
address between 7:45 a.m. and 4:15 p.m.,
ET, Monday through Friday, Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard.
FOR FURTHER INFORMATION CONTACT:
Mr. James R. Link, Chief, Intermodal
Studies Team, 202-426-0570; or Mrs,
Kathleen S. Markman, Trial Attorney,
Office of the Chief Counsel, 02-420-
0346, Federal Highway Administration,
400 Seventh Street, SW,, Washington,
D.C. 20590, Office hours are from 7:45
a.m. to 4:15 p.m., ET, Monday through
Friday.

Issued on: November 21,1980.
John S. Hassell,Jr.,
Federal Hgh;vayAdm~nistrator.
[FR Doc. 60-37088 Filed 11-208W 8:45 all
BILLING.CODE 4910-22-M

National Highway Traffic Safety

Administration

[Docket No. IP79-8; Notice 2]

General Motors Corp.; Grant of
Petition for Inconsequential
Noncompliance

This notice grants the petition by
General Motors of Detroit, Michigan,
("GM" herein) to be exempted from the
notification and remedy requirements of
the National Traffic and Motor Vehicle
Safety Act for two noncompliances with
49 CFR 571.105, Motor Vehicle Safety
Standard No. 105, Hydraulic Brake
Systems. The basis of the grant is that
the noncompliances are inconsequential
as they relate to motor vehicle safety.

Notice of receipt ofihe petition was
published in the Federal Register on
August 27, .1979, and an opportunity
afforded for comment (44 FR 50120).

Paragraph S5.3.5 of Stahdard No. 105
requires school buses to be equipped
with a brake system indicator lamp,
whose lens is labeled "Brake". If a
separate indicator lamp is used to
indicate a gross lossof brake pressure It
shall include additional appropriate
labeling, i.e., "Brake Pressure", GM
discovered that the separate indicator
for this function was labeled "Brake" on
4,250 GMC and Chevrolet school bus
chassis manufactured between the start
of 1979 model production and April 1979.

Paragraph S5.3.2 of Standard No. 105
requires that all brake system Indicator
lamps shall be activited as a check of

• II II |
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lamp function when the ignition switch
is turned to the "on" position and the
engine is not running. GM said that this
will not occur in the "Park Brake"
indicator unless the parking brake is
also applied.

GM's arguments that these
noncompliances are nconsequential as
they relate to motor vehicle safety may
be summarized as follows: The indicator
labeled "Brake" is the only indicator
that identifies brake system hydraulic
failure, and "this wording conveys the
same information as the-words 'Brake
Pressure' specified by the Standard,
which is that a problem may exist in the
service brake hydraulic system." with
respect to the check function of the
"Park Brake" indicator, the operator's
manual accompanying each vehicie
advises that the driver apply the parking
brake before the engine is started. GM
further stated that the system was
designed to illuminate whenever the
ignition switch is turned on and the
parking hand brake is applied. If these
directions are followed, the indicator
will illuminate as a check function, and,
in any event, may be checked by
application of the parking brake.

No comments were received on the
petition.

With respect to the failure to provide
the word "Pressure" after "Brake".
NHTSA has concluded that the use of
two warning indicators serves to meet
the intent of the requirement. Separation
of the brake subsystems means that
failure in the hydraulic brake system
will be adequately indicated by the lens
marked simply "brake".

As for the failure of the parking brake
indicator to light unless the brake is
applied, the agency has determined that
the distinction between usage of school
buses and passenger cars renders this
noncompliance inconsequential in
nature. Laws in many jurisdictions
require the driver to go through a check
list of vehicle functions each day before
the vehicle is operated, a constraint that
is lacking in passenger car operation.
Therefore, the parking brake system will
be checked by a trained driver on a
frequent if not daily basis. To remind
vehicle operators of the necessity of this
check, GM has informed the agency that
it send a letter to school bus owners
asking them to review their procedures.

For the foregoing reasons, it is hereby
found that petitioner has met its burden
of persuasion, and that the
noncompliances herein described are
inconsequential as they relate to motor
vehicle safety.
(Sec. 102, Pub. L. 93-492 88 Stat. 1470 (15
U.S.C. 1417); delegations of authority at 49
CFR 1.50 and 49 CFR 501.8]

Issued on No. ember 19, 1 9M

Michael M. Finkelstein,

BI194 Ceoc 4510-SI-M

[Docket No. IP0--3; Notice 2]

Volkswagen of America; Denial of
Petition for Inconsequential
Noncompliance

This notice denies the petition by
Volkswagen of America, Inc., of Warren,
Michigan, to be exempted from the
notification and remedy requirements of
the National Traffic and Motor Vehicle
Safety Act (15 U.S.C. 1381 et seq.) for an
apparent noncompliance with 49 CR
571.205, Motor Vehicle Safety Standard
No. 205, Glazing Materials. Volkswagen
petitioned on the basis that the
noncompliance was inconsequential as
it related to motor vehicle safety.

Notice of receipt of the petition was
published on March 10 1980 (45 FR
15300).

Paragraph S6.4 of Standard No. 203
requires that each manufacturer who
cuts a section of glazing material for use
in a motor vehicle shall mark the
material to identify it. Volkswagen
imported 505 replacement windshields
in 1977,1978, and 1979 for its Thing, an
unknown number of which [but not
more than 398) were not marked AS-1 in
accordance with the standard.
Volkswagen argued that the
noncompliance was inconsequential as
the windshields were certified as
meeting Standard No. 205, and in fact,
other than the omitted marking,
complied with all requirements.

Two comments were received on the
petition, both from States, and both
opposing it for virtually the same
reason. The Maryland State Police
(Automotive Safety Enforcement
Division) pointed out that Things with
unmarked windshields would not
comply with State inspection
requirements and would be rejected.
The Department of California Highway
Patrol commented that the lack of
marking is not inconsequential to a
vehicle owner who must replace the
windshield in the aftermath of an
unsuccessful inspection.

The agency has decided to deny the
petition. None of the previous
inconsequentiality petitions concerning
the failure to mark glazing (See Dockets
IP76-10, 77-7. 77-16, 78-5, and 79-7)
involved a failure to mark AS-1 glazing
with the AS-1 designation. The question
whether a noncompliance is
"inconsequential as it relates to safety"
may be answered in a broader context

thin that of ihether all pcrforman:a
requirements are met. While a "'Thirn"
with an unmarked replacement
%vindsliield may comply with the
esfentials of Standard No. 205, it is still
subject to rejection by State inspectors,
putting the ewtner to the burden of either
contactng Volkswagen (whose mista-ke
it is) or of replacing the windshield,
before the State will again inspeat the
vehicle and authorize its continued
operation on the roads. The
noncompliance has a direct impact upon
the vehicle safety inspection process,
diverting public resources with no
corresponding beneficial safety result.
Accordingly, petitioner has not met its
burden of persuasion that the
noncompliance described herein is
inconsequential as it relates to mdtor
vehicle safety and its petition is hereby
denied.

The engineer and attorney primarily
responsible for this notice are Ed Jettner
and Taylor Vinson respectively.
[Sec. 102, Pub. L 93-492 88 Stat. 1470 (15
U.S.C. 1417]: dlegtions of authority at 49
CFR 1.50 and 49 CFR 501.8]

Issued an November 19, 1980.
Michael hi. Fikelstein,
Asociate AdmhilftratorjorRuiiakfr

DILLMG CODE 4910-s-"

[Docket No. IP80-10; Notice 2]

White Motor Carp; Grant of Petition for
Inconsequential Noncompliance

This notice grants the petition by
White Motor Corp. of Eastlake, Ohio, to
be exempted from the notification and
remedy requirements of the National
Traffic and Motor Vehicle Safety Act (15
U.S.C. 1381 et seq.) for a noncompliance
with 49 CFR 571.101, Motor Vehicle
Safety Standard No. 101, Control
Location, Iden1f ication, and
Illumination. The basis of the petition
was that the noncompliance was
Inconsequential as it related to motor
vehicle safety.

Notice of receipt of the petition was
published on July 17, 1980, and an
opportunity afforded for comment (45 FR
48016).

Table 1 of Standard No. 101 requires
that a combination identification lamp,
clearance lamp, side marker lamp
control be identified as either "CL LPS"
or "Clearance Lamps." White used the
term "Marker Lgts" on 221 trucks
manufactured between July 31,1976, and
October 29.1979. The company stated
that it had no owner complaints about
the noncompliance. It believed that the
limited number of vehicle3 and "readily
apparent meaning of the switch
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identifier" have aninconsequential
effect on safety.

Two comments werexeceived on the
petition, both of which supported it,
observifig that truck andlighting
industries have traditionally used'the
terms "clearance" and "marker"
interchangeably.

The NHTSA considers these
comments to have considerable merit.
They indicate that those who operate
the trucks in question are not likely to
be confused in use of the lamp control:
Accordingly, petitioner has met its
burden of persuasion that the
noncompliance herein described is
inconsequential as it relates to motor
vehicle safety, and its petition is hereby
granted.

The engineer and attorney responsible
for this notice are John Carson and
Taylor Vinson, respectively.
(Sec. 102, Pub. L. 93-492, 88 Stat. 1470 (15
U.SC. 1417); delegations of authority at 49
CFR 1.50 and 49 CFR 501.8)

Issued on November 17,1980.
Michael M. Finkelstein,
Associate Administrator forRulemaking,
[FR Doc. 80-35000 Filed 11-20-M, 8:45 am)

BILLING CODE 49-M-

Office of the Secretary
[Docket No. 69;Notice No. 80-14a]

Implementation of Special Federal
Aviation Regulation No. 43; Temporary
Allocation of IFR Reservations at
Washington National Airport
AGENCY: Department of Transportation/
Office of the Secretary.
ACTION:_Notice and Request for
Comments.

SUMMARY: Special FederalAviation
Regulation No. 43 (45 FR 72637,
November 3, 1980) established:a
procedure for the temporary'allocation
of Instrument Flight Rules (IFR)
reservations or "slots" for operations
(takeoffs and landings] of air carriers
except air taxis at Washington National
Airport, a "high density" airport under
14 CFR Part-93, Subpart K. This notice
Implements paragraph (g) of the'
Appendix to the special regulation by
publishing~two tables setting forth the
assigmnent of slots that resulted from
the procedures carried out under SFAR
43, and discusses certain comments on,
and requests for, amendments 'to the
special regulation that have been
received by the Department.
FOR FURTHER .INFORMATION CONTACT
Gregory Wolfe, Office-of the Assistant

General Counsel for Environmental,
Civil Rights and GeneralLaw,

Department of Transportation,
Washington, D.C. 20590, Telephone

.No. 202-426-4710, or
Rick Yates, Office of Industry Policy,

Industry Operations Division,
Department of Transportation,
Washington,'D;C40590,Telephone
No. 202-42- 4203.

SUPPLEMENTARY INFORMATION:

Slot Allocation Procedure
Pursuant to Special Federal Aviation

Regulation No. 43, the Department
requestedthatthe Airline Scheduling-
Committee, which consists of
representatives -ofthe airline companies
serving orproposing to.serve
Washington National airport, assemble
to participate in a regulatory procedure
that-would resultin a distribution of
slots among the Committee members for
the periodbetween December 1,1980,
and April26, .1981. An open meeting was
held forhiispurpose at'the -Sheraton
National Inn inArlington, Virginia, on
November-3, 1,980. Allcarriers affected
by the regulation were represented, and
all participated in theprocedure,
although mostmexpressedareservations
with itindicatingttat heyreserved the
right to challenge iheregulationin court.
The procedure was conductedhy
attorneys fromthe-Officeof the General
Counsel, Department of Transportation,
because-members of theSdheduling
Committee considereditinappiopriate
for the Committee staffito do so.

Paragraphs (f), (g).and (h) of Appendix
A of the special regulation provide:

(f) Subject to CAB:authorization, the
carriers maythen:exhange slots in any
hour.

(g) The Departmentshallthen issue
and-publish'a final schedule in the
FederalRegister.,Thereafter,.existing
procedures (or anynewrprocedure
approvediby the CAB) ofthe scheduling
committee for the relinquishment and
reassignment.of -unused slots may be
employed.

(h) The FAA will accept at any time a
schedule developed by the committee in
accordance with its rules for part or all-
of. the scheduling period, in lieu of the

- schedulepublished under paragraph (g)
of this Appendix.

After the SFAR 43 distribution had
been completed, the carriers, in
accordance with paragraph (f),
reassembled the Scheduling Committee
and agreed to modifications of the
schedule of slot assignments developed
under the regulation. Because one of the
carriers will notibegin service at.
National Airport until December 14, the
Committee split the schedule into two
separate time periods, one from
December 1 through December 13, the

second from December 14 through the
end of the season (April 26, 1981]. In
accordance with paragraph (g) of the
regulation, tables showing the
distribution of slots during these two
periods are published below,

Further Conmnents and Submissions to
the Rulemaking Docket

Released Slots
Docket No. 69 has remained open for

further comments with respect to
amendments or additions to the special
regulation that commenters believe
should be made. Following an Initial
proposal on the matter by Eastern
Airlines, several carriers have urged
that the rule be amended to provide for
the distribution of slots that carriers are
unable-br decide not to use for part or
all of'the scheduling period. SFAR 43
provides that the normal procedures of
the Airline Scheduling Committee
shouldlbe applied for the reassignment
of unused slots after the completion of
the SFAR 43 procedure. Committee
practices are to notify the member
carriers of any such available slots, and
to resolve multiple requests.fbr their use
informally.

Several carriers urged that the
regulation establish a ranking of
carers, on one basis or another, in
which individual carriers wouldbe
offered-unused slots. Eastern Airlines
proposed that carriers receiving fewer
slots under the December allocation
than under the November schedule be
given priority, followedby:carrers that
were required o "slide" a slot into the
tenp.m. hour. Eastern also urged that It
be givenfirst priority, since it gave up
the most lots.Eastern was supported
by Piedmont, Pan American also urged
giving the five carriers losing slots
priority, ibut suggested that the priority
among'the five be determined by lot.

Two carriers, Air Florida and Altair,
argued'that:the carrierslosing slots had
done so because of their own voluntary
action in the October 8 vote in the
scheduling committee, which was used
as a basis for establishing the total
number of slots assigned to each carrier
under SFAR 43. These carriers urged
that the released slots be made
available to the carriers obliged to
"slide" in the order of the number of
total slots each holds, with the carrier
with the least number of slots being
given the first chance to take an unused
slot. They argued that the "slides" had
at least as severe an impact on the
smaller carriers as losing slots did on
the large carriers, and that the burden
was especially disproportionate because
they already held one or more slots at
the less desireable ten p.m. hour. New

II I ' Bill
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York Air, however, argued that anN such
priority system violated the Airline
Deregulation Act, and that new carrers
should be given the first opportunilN to
select the unused slots. The other
methods proposed, it contended, would
constitute "grandfathering,' would be
anticompetitive, and xould set a bad
precedent.

In addition, Eastern urged that the
regulation require the relinquishment of
slots by carriers unable to use them
within a specified time period. This
comment was apparently occasioned by
the status of New York Air. That carrier,
which intends to begin service
December 14, has not yet obtained all
necessary governmental approvals and
for that and other reasons may not be
able to commence service on the
intended date.

The Department did not find in any of
the comments submitted an explanation
why the scheduling committee's existing
procedures could not be used to
distribute unused slots appropriately.
The committee in fact has already
reassigned slots without serious
difficulty. Without any evidence of
pressing need, there is no reason to
establish an additional regulatory
procedure.

With respect to the need to require
carriers to release unused slots, the
Department concludes that such a
regulation is impracticable. It is 'irtually
impossible to establish a date certain on
which a carrier knows it will not use a
slot or slots, and therefore impossible to
enforce a temporary rule requiring the
release of unused slots. Moreover, it
does not appear to be necessary. Should
any carriers, inappropriately hold on to
unused slots, the Civil Aeronautics
Board has indicated that it will consider
taking action.

Effective Dates

At the meeting called to implement
SFAR 43, several participants expressed
concern about the Department's
decision to keep the regulatory docket
open and its expressed willingness to
make appropriate changes to the
regulation as early as January 5.1981.
They argued that the adjustments to the
November schedule resulting from the
regulatory procedure had caused many
carriers to make extensive changes to
their systemwide schedules, and
objected to being compelled to
undertake such changes again, before
the end of the scheduling period in
April.

While it remains open to further
suggestions for improvements to the
special regulation, the Department does
not intend to initiate inother major
reallocation of slots at National to take

effett before April 2, Jhbg airlrin
scheduling committee, however. rtc.t s
the abiitN to submit a new sfhdale at
any time in accordance with it3
established procedures and SFAR 43

Invitation for Additional Comment

As indicated in the preamble to 0,e
special regulation, the docket for 'ltfire
No. 80-14 will remain open until a
decision is made with respect to a lo-,io
term solution to slot allocation methods
at Washington National Airport, or
April 26, whichever occurs first. All
comments submitted will be available in
the rules docket for examination by
interested persons. All comments
submitted will be considered by the
Department in making changes to tle
special regulation, if % arranted.

Communications should identify the
docket number and be submitted in
duplicate to the Docket Clerk, Office of
the Secretary, Docket No. 69; Notice No,
80-14, Office of the General Comnsl,
Department of Transportation,
Washington, D.C. 20590, orbe dehered
in duplicate to Room 10421, 400 Seve nth
Street, SW., Washington, DC. 20590,
Comments delivered must be markvd:
Docket No. 69. Comments may be
inspected at Room 10421 between q 0
a.m. and 5:30 p.m.

Commenters who want the
Department to acknowledge receipt of
their comments must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: "Comments on
Docket No. 69." The postcard will be
dated, time stamped, and returned to the
commenter.

Distribution of Slots Under Special
Federal Aviation Regulation Number 43

The following distributions of slots to
air carriers have been made pursuant to
Appendix A of Special Federal Aviation
Regulation No. 43 for the period
December 1, 1980 through April 2o, 1931:
NILUNG CODE 4010-42-M
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AIR CARRIER IFR RESERVATIONS
AT WASHINGT NATIONAL AIRPORT

December 1 through December 13, 1980

CARRIER 07 08 09 10 11 12 13 14115 16 17 18 19 20 21122ITTL
American 5 3 4 4 3 6 2 4 4 2 4 4 5 3 3 2 58 AA
Altair 2 1 22 21 1 21. 31 16 AK
USAir 7 7 '6 3 5 3 6 7 5 .4.6 5 5 6 5 4 84 AL
Braniff 1 1 11 1 2 2 3 1 2 , 2 2 2 20 BN
Delta 3 2 2 2 2 2. 3 2 1 3 3 2 1 1 .2 1 32 DL
Eastern 9 7 7112 8 7 8 9 91,7 5 8 81 7 12 5 128JEA
Aeromech 1 1 1 1 2 1 6 KC,
Midway 1 1 1 11 1 8 ML
New Air 2 1 1 11 6 NC
Air North 2 1 -1 4 NO
Northwest 3 2 3 2 2 4 3 1 4 3 2 2 2 5 1 1 40 NM
Ozark 1 1 1 1 40Z
Pan American 2 2 3 3 1 1 4 2 1 21 3 4 2 1 2 3 36 PA
Piedmont 1 4 6 5 2 5 4 5 2 4 4 4 41 4 3 5 62 PI
Pilgrim 2 1 11 - 4 iM
Air Florida 1 11 1 1 1 1 1 1 1 2 14 QH:
Republic 1 11-- 2- 4 RC
Texas Int'l I I
Trans World 1 2 3 2 1 3 3 2 5 3 3 2 -2 3 2 i 38 w
United 4 1 2 2 4 2 1 2 3 3 2 4 2 4 3 3 42 UA
Erpire , 1 1 1 1 2 i 1 8UR
Mid South 2 .2 2 1 1 "'8 VL
Western ' 1 1 1 4 A
__A _ 0___ 40 40 388 40 40 39140 4040 404039 4032 626

1_"'07 08 09 10 1 12 13 14115 16 17 18 19 20 21 22 TI L

AIR CARRIER IFR ESERVATIONS
AT WASHINGION NATIONAL AIRPORT

December 14, 1980 to April 26, .1981

CARRIER 07 08 09110 11112 13114 15116 17118 19120 21122 TTL
American 4 2 5 5 4 5 2 4 31'2 4 4 5 3 3 3 581AA
Altair 2 1 1 3 2 1 1 2 3 16 AK
USAir 7 7 5 4 5 2 6 6 5 4 5 5 5 6 5 5 82 AL
Braniff 1 1 1 l1 1 2 3 1 2 1 2 2 1 20 BN
Delta 3 2 2 2 2 2 -3 2 1 3i 3 2 1 1 2 1 32 DL
Eastern 9 7 6 11 9 6 8 9 8 8 5 8 8 6.11 51124 EA
Aeranech - 11 1 1 2 6 KC
Midway 1 1 1 1 1 1 1 1 8 ML
New Air 2 1 1 1 1 6 NC
Air North 2 -1 1 4 No
Northwest 3 2 312 2 4 3 1 4 2 2 2 2 5 1 2 40 NW
Ozark I 1 1 1 1 40Z
Pan American 2 2 3 31 1 1 4 21 1 2. 3 4 2 1 2 '3 36 PA
Piedmont 1 4 6 5 2 5 4 5 3 3 4 4 4 4 3 5 62 PI
Pilgrim 2 1-- - -- - - 1 1 4 aw
Air Florida 1 1 1 11-1 1 1 1l 1 1 1 2 14 QH
Republic 1 1 2 4 PC
Texas Int'l 1 1 2 1 1 2 1 1 1 11 1 1 1 1 1 1 181TIJ,
Trans World 1 2 3 2 1 3 3 21 -5 3 3 1 2 3 2 2 38 ZW
United 4 1 1 2 4"2 1 21 3 3 2 4 2 4 3 2 40 UA
Empire 11 1 1 2 1 1 8 UR
Mid South 2 2 2 1 1 8 VL
Western 1 1 1 1 4 WA
"IOTAL 4040404040 4040 40 40 a404040 4039 37 636

07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 TIL I

BILLING CODE 4910-62-C
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(Secs. 103, 307(a) and (c), 313(a) of the
Federal Aviation Act of 1958, as amended (49
U.S.C. section 1303.1348 (a) and (c), and
1354(a)); Secs. 4 and 6 of the Department of
Transportation Act (49 U.S.C. 1653 and 1655);
Sec. 2. Act for the Administration of
Washington National Airport (54 Stat. 688))

Issued at Washington, D.C. on November
19, 1980.

Neil Goldschmidt,
Secretary of Transportation.
[FR Doc. 8Q-36738 Filed 1-2-80, 4.50 pm]
BILLING CODE 4910-62-Ma

Urban Mass Transportation
Administration

Southwest Corridor;, Intent To Prepare
an Environmental Impact Statement

In accordance with the provisions of
the National Environmental Policy Act
(83 Stat. 852), the Council on
Environmental Quality's implementing
regulations (40 CFR Parts 1500-1508) and
the Urban Mass Transportation
Administration and Federal Highway
Administration Environmental Impact
and Related Procedures (published in
the Federal Register on October 30,
1980), the Urban Mass Transportation
Administration hereby gives notice that
an analysis of transportation
alternatives in the Southwest corridor
and preparation of related draft
environmental impact statement are to
begin following a public meeting at
which the scope and conduct of the
analysis will be discussed. Members of
the public and interested Federal, State
and local agencies are invited to
comment on the proposed scope of
work, the alternatives to be studied and
the evaluation criteria which should be
used to arrive at a decision. This
Scoping Meeting will be held at the
Dudley Branch of the Boston Public
Library, 65 Warren Street, Roxbury,
Massachusetts, on Thursday, December
11, 1980, from 5:00 to 7:30 p.m.

The Urban Mass Transportation
Administration's Policy on Major Urban
Mass Transportation Investments
requires a metropolitan area planning
organization to undertake such an
analysis of alternatives if the area is
contemplating seeking Federal funding
for a major investment. The Policy
defines a major investment as any new
or extended fixed guideway transit
facility. To be eligible for Federal
funding, the analysis must be conducted,
but completion of the analysis does not
ensure that Federal funding will be

-forthcoming. The subject analysis will
be conducted by the Massachusetts Bay
Transportation Authority in the Boston
area, under the supervision of the Urban
Mass Transportation Administration.

Consultant support will be provided by
Tippetts-Abbett-MoCarthy-Stratton
(TAMS) and its sub-consultants.

The Boston Southwest (Orange Line
Replacement) Corridor is a six-mile
north-south corridor running southwest
of the Boston Central Business District
(CBD). Its boundaries are the Main Line
Railroad proposed right-of-way for the
relocated Orange Line rapid transit, on
the west; the Red Line rapid transit
alignment on the east the Mattapan
High Speed Trolley Line on the south;
and the Massachusetts Turnpike
extension (I-90] on the north. The study
area encompasses six basic planning
districts in the city of Boston including
the South End. Dorchester-Uphams
Comer, Roxbury. Dorchester-Fields
Corner, Mattapan, and Franklin Field.
Over 215,000 residents and 53,100 jobs
are located in the study area. Retail
establishments, utility corporations,
educational facilities and medical
facilities constitute the major activity
centers. The existing transportation
system includes the Washington Street
Elevated Orange Line which will be
relocated shortly- Red Line rapid transit
Ashmont Branch; Mattapan High Speed
Trolley; Massachusetts Turnpike
Extension (1-90); South East Expressway
(1-93; numerous major arterials
including Blue Hills Avenue,
Washington Street and Massachusetts
Avenue; the Crosstown Arterial Street;
and commuter rail service temporarily
running on the Dorchester Branch of the
Mainline Railroad. The relocation of the
Orange Line service is the major reason
for this analysis of replacement service.

The alternatives proposed for
consideration and analysis for this
corridor include busways on major
alignments with associated in-street
feeder bus network, and light rail from
new Ruggles Station through Dudley to
Columbia Point with busways on all
other major alignments and associated
in-street feeder bus network. The Base
Case is the relocated Orange Line with
existing on-street feeder bus network
shifted to serve new station locations

The proposed evaluation criteria will
include transportation service; ridership;
urban development; environmental,
social, economic and financial impact
areas as required by current Federal
(NEPA) and State {MEPA)
environmental laws and current Federal
CEQ, UMTA and FHWA guidelines.
Additional impact areas and measures
important to local decision-making will
also be included.

At the Scoping Meeting, staff will
present the above information in more
detail using maps and visual aids, as
well as a plan for active citizen
participation program and work

schedule. The public and affected public
agencies will be invited to comment,
either orally at the meeting or in writing
for a period of 30 days following the
meeting. At that time, adjustments to the
work scope and alternatives will be
made.

Interested parties can obtain copies of
background materfal at the MBTA.
Southwest Corridor Project Office, 4th
Floor, 131 Clarendon Street. Boston,
Massachusets 02116 or at the Greater
Roxbury Development Corporation, 90
Warren Street, Roxbury;
Massachusettss 02119 from 1&-.00 aam. to
4:00 p.m. or by calling (617] 427-7060.

If there are any questions, please
contact the UMTA Project Manager, Mr.
Edward L Thomas, Office of Planning,
Urban Masss Transportation
Administration, 400 7th Street, S.W.,
Washington, DC 20590, Telephone (202)
426-2380 or the UMITA Regional Office
Planning Representative, Mr. Donald
Bell, 55 Broadway [TSC), Cambridge,
Massachusetts 02142, telephone (617)
494-2729, or the Local Agency Project
Manager, Mr. Peter C. Calcaterra,
Massachusetts Bay Transportation
Authority, Southwest Corridor
Development Project, 131 Clarendon
Street, 4th Floor, Boston, Massachusetts,
02116, telephone (617) 722-5834.

Dated: November 21. 1980.
Robert H. McManus,
AssociateAdmirsfratarforPlaing,
Afangement andDemonstrations.
[FR Do.3UU3M FJed i1-26-=& 45 am]
sILNG COOE 490-7-

DEPARTMENT OF THE TREASURY

Customs Service

[521854]

Three-Wheel All-Terrain Vehicles;
Change of Practice Considered
AGENCY: U.S. Customs Service,
Department of the Treasury.
ACnON: Proposed change of practice.

SUMMARY: This document gives notice
that the Customs Service is reviewing a
uniform and established practice
concerning the classification of three-
wheel all-terrain vehicles. The Customs
Service currently classifies the subject
vehicles under the provision for other
motor vehicles (except motorcycles) for
the transport of persons or articles in
item 092.10, Tariff Schedules of the
United States (TSUSJ. The proposed
change of practice would result in the
reclassification of these vehicles under
the provision for motorcycles in item
692.50, TSUS.
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DATES: Comments (perferably in
triplicate) must be received on or before:
December 29,1980.
ADDRESS: Comments should be
addressed to the Commissioner of
Customs, Attention: Regulations and
Research Division, 1301 Constitution
Avenue, NW., Washington, D.C. 20229.
FOR FURTHER INFORMATION CONTACT:
Leonard J. Emmert, Classification and
Value Division, U.S. Customs Service,
1301 Constitution Avenue, NW.,
Washington, D.C. 20229 (202-566-8181).
SUPPLEMENTARY INFORMATION:

Background
In a Headquarters ruling dated July 15,

1970, file No. 005618, a three-wheeled
all-terrain vehicle, which resembled a
motorcycle with twho rear wheels, was
held to be classifiable under the
provision for other motor vehicles
(except motorcycles) for the transport of
persons or articles in item 692.10, Tariff
Schedules of the United States (TSUS).
That ruling was circularized to all ports,
and all importations of vehicles of the
kind in question have been classified in
conformity therewith, resulting in a
uniform and established practice within
the meaning of 19 U.S.C. 1315(d). The
subject vehicles utilize a handlebar for
steering and have a seat that is
straddled by the driver who is not
enclosed in the vehicle. Generally,
ballon-type tires permit the vehicles to
travel on all types of terrain. In 1978 a
ruling was issued, however, indicating
that these are motorcycles.

The Customs Service notes that the
Brussels Nomenclature, Heading 87.09,
Section XVII (1975], indicates that three-
wheeled vehicles of the kind in question
are classifiable as motorcycles. Further,-
it is noted that Regulation VESC-11 of
the Vehicle Equipment Safety
Commission defines a motorcycle as a
two wheel or three-wheel vehicle with
motive power, a singular front steering
road wheel mounted in a fork assembly
which passes through a frame steering
bearing, and to which is attached a
handlebar assembly, and which has no
enclosure for the driver with the
exception of a windshield, if so
equipped.

Proposed Change of Practice
An eo nomine provision for an article,

such as the provision for motorcycles,
without limitations or shown contrary
legislative intent, judicial decision, or
administrative practice to the contrary,
and without proof of commercial
desgtnation, will include all forms of
such article. Nootka Packing Co. v.
United States, 22 C.C.P.A. 464, T.D.
47464 (1935). In view of this principle,

and in light of the definitions enunciated
above, the Customs Service proposed to
change the current uniform and
established practice of classifying three-
wheeled all-terrain vehicles of the kind
in question under item 692.10, TSUS.
The Customs Service proposes that the
subject vehicles be reclassified as -
motorcycle' under item 692.50, TSUS.

Authority
Inasmuch as the proposed change of

practice will affect the assesses duties
on the subject vehicles, the Customs
Service is giving this notice and
opportunity to comment in accordance
with section 315(d) of the Tariff Act of
1930, as amended (19 U.S.C. 1315(d)),.
and section 177.10(c)(1) of the Customs
Regulations (19 CFR 177.10(c)(1)).

Consideration will be given to any
written comments submitted in writirig
to the Commissioner of Customs.
Comments submitted will be available
for public inspection in accordance with
section 103.8(b), Customs Regulations
(19 CFR 103.8(b)), during regular
business hours at the Regulations and
Research Division, Headquarters, Room
2426, U.S. Customs Service, 1301
Constitution Avenue, NW., Washington,
D.C. 20229.

Drafting Information
The principal author of this notice

Harold I. Loring, Regulations and
Research Division, U.S. Customs
Service. However, personnel from other
offices of the U.S. Customs Service
participated in developing this notice,
both on matters of style and substance.
William T. Archery,
Commissioner of Customs.

Approved: November 17, 1980.

Richard J. Davis,
,Assistant Secretary of the Treasury.

[FR Dor 80-37110 Filed 11-2-8h 8:45 am]
BILLING CODE 5218-54-M
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1
EXPORT-IMPORT BANK.

Pursuant to the provisions of the
"Government in the Sunshine Act", 5
U.S.C. 552b, notice is hereby given that
the Board of Directors of the Export-
Import Bank of the United States will
meet in open session on Tuesday,
December 16, 1980, at 2 p.m., to consider
the Medium-Term Programs of the Bank.

The meeting will be held in room 1143
at 811 Vermont Avenue, N.W..
Washington, D.C.

Requests for information concerning
this meeting may be directed to Warren
W. Glick, General Counsel, telephone
202-566-8334.

Dated: November 24.1980.
Warren W. Glick,
General Counsel, Export-Import BanA of tMe
United States.
[S-2162-80 Filed 11-24-8, 428 prn]
BILLING COE 6690-01-M

2 -

FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of changes in subject matter of
Agency meeting.

Pursuant to the provisions of
subsection (e)(2) of the "Government in
the Sunshine Act" (5 U.S.C. 552b(e)[2)),
notice is hereby given that at its open
meeting held at 2:00 p.m. on Monday,
November 24,1980, the Corporation's
Board of Directors determined, on
motion of Chairman Irvine HL Sprague,
seconded by Director John G. Heimann

(Comptroller of the Currency), concurred
in by Director William M. Isaac
(Appointive), that Corporation business
required the addition to the agenda for
consideration at the meeting, on less
than seven days' notice to the public, of
the following matters:
Memorandum and Resolution re; Uniform

Interagency Consumer Compliance Rating
System.

Memorandum and Resolution re Procedures
for cooperation between the Feitlral
financial institution regulatory agcncies
and the Department of Labor in the
enforcement of the Employee Retirement
Income Security Act of 1974 (ERISA).

Memorandum and Resolution re: Survey of
overseas fiduciary activities of U.S. banks
and bank holding companies.

The Board further determined, by the
same majority vote, that no earlier
notice of the changes in the subject
matter of the meeting was practicable.

Dated: November 24,1990.
Federal Deposit Insurance Corporaion.
Alan J. Kaplan,
Assistant Executive Secretar3

BIU14G CODE 6714-01-M

3
FEDERAL DEPOSIT INSURANCE
CORPORATION.
Notice of agency meeting,

Pursuant to the subsection (e)[2) of the
"Government in the Sunshine Act" [5
U.S.C. 552be)(2)), notice is hereby given
that at 9.00 p.m. on Friday. November 21,
1980, the Board of Directors of the
Federal Deposit Insurance Corporation
met in closed session, by telephone
conference call, to (1) accept sealed bids
for the purchase of certain assets of and
the assumption of the liability to pay
deposits made in Citizens State Bank of
Galena, Galena, Kansas, which was
closed by the Kansas State Bank
Commissioner on November 21,190, (2)
accept the bid for the transaction
submitted by Citizens State Bank in
Galena, Galena, Kansas, a newly-
chartered State bank; [3) approve a
resulting application of Citizens State
Bank in Galena for Federal deposit
insurance and for consent to purchase
certain assets of and assume the
liability to pay deposits made in the
closed bank; (4) provide such financial
assistance, pursuant to section 13(e) of
the Federal Deposit Insurance Act (12
U.S.C. 1823(e)), as was necessary to

effect the purchase and assumption
transaction; and (5) appoint a liquidator
for such of the assets of the closed bank
as were not purchased by Citizens State
Bank in Galena.

In calling the meeting, the Board
determined, on motion of Chairman
Irvine H. Sprague, seconded by Director
William M. Isaac (Appointive),
concurred in by Mr. H. Joe Selby, acting
In the place and stead of Director John
G. Heimann (Comptroller of the
Currency), that Corporation business
required its consideration of the matters
on less than seven days' notice to the
public; that no earlier notice of the
meeting was practicable; that the public
interest did not require consideration of
the matters in a meeting open to public
observation; and that the matters could
be considered in a closed meeting
pursuant to subsections (c)(8),
(c](9)[A](ii), and (c)(9)(B] of the
"Government in the Sunshine Act" (5
U.S.C. 552b~cli8, (c](9)A)(-), and
(cJ(9)tB)).

Dated. November 24,1980.
Federal Deposit Insurance Corporation.
Alan J. Kaplan.
Assistant Executif eSecref .aT.

EILUNO COOE 6714-M-U

4
FEDERAL DEPOSIT INSURANCE
CORPORATION.
Notice of changes in subfect matter of
agency meeting.

Pursuant to the provisions of
subsection (e)(2) of the "Government in
the Sunshine Act" (5 US.C. 552b(e)(2)),
notice is hereby given that at its closed
meeting held at 2:30 p.m. on Monday,
November 24,1900, the Corporation's
Board of Directors determined, on
motion of Chairman Irvine H. Sprague,
seconded by Director William N. Isaac
(Appointive), concurred in by Director
John G. Heimann [Comptroller of the
Currency), that Corporation business
required the withdrawal from the
agenda for consideration at the meeting,
on less than seven days notice to the
public, of a notice of acquisition of
control of Richfield State Bank,
Richfield. Wisconsin.

The Board further determined, by the
same majority vote, that Corporation
business required the addition to the
agenda for consideration at the meeting,
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on less than seven days' notice to the
public, of the following matters,
Application of Plumas Bank, a proposed new

bank, to be located at 80 West Main Street,
Quincy, California, for Federal deposit
insurance.

Application of Suisun Valley Bank, a
proposed new bank, to be located at 1000
Texas Street, Fairfield, California, for
Federal deposit insurance and for consent
to establish a branch at the northwest
corner of Travis Boulevard and Oliver
Road, Fairfield, California.

Application of The Hibernia Bank, San
Francisco, California, an insured State
nonmember bank, for consent to merge
under its charter and title with Security
National Bank, Walnut Creek, California,
and for consent to establish the fourteen
offices of Security National Bank as
branches of the resultantbank.

Application of Bank of Alex Brown, Walnut
Grove, California, an insured State •
nonmember bank, for consent to merge
under its charter and title with Placer Bank,
Rocklin, California, and for consent to
establish the ten full-service offices and
one seasonal branch of Placer Bank as
branches of the resultant bank.

Application of The Bank of Pasco County,
Dade City, Florida, an insured State
nonmember bank, for consent to merge
under its charter and title with Citizens
Bank of Pasco, Zephyrhills, Florida, and for
consent to establish the two offices of
Citizens Bank of Pasco as branches of the
resultant bank.

Application of Westminster Trust Company,
Westminster, Maryland, an insured State
nonmember bank, for consent to merge,
under its charter and with the title
Westminster Bank and Trust Company of
Carroll County, with The Woodbine
National Bank, Woodbine, Maryland, and
for consent to establish the three offices of
The Woodbine Nation'al Bank as branches
of the resultant bank.

Application of East River Savings Bank, New
York (Manhattan), New York, an insured
mutual savings bank, for consent to merge'
under its charter and title with People's
Bank for Savings of New Rochelle, N.Y.,
New Rochelle, New York, also an insured
mutual savings bank, and for consent to
establish the four offices of People's Bank
for Savings of New Rochelle, N.Y. as
brancheb of the resultant bank.

Application of American Bank and Trust Co.
of Pa., Reading, Pennsylvania, an insured
State nonmember bank, for consent to
merge under its charter and title with The
Suburban Bank, East Norriton Township
(P.O. Norristown), Pennsylvania, and for
consent to establish the sole office of The
Suburban Bank as a branch of the resultarlf
bank.

Application of City Bank, Sun City, Arizona,
an insured State nonmember bank, for
consent to merge, under its charter and
with the title City Bank of Arizona, with
Surety Savings and Loan Association,
Phoenix, Arizona, a Federally-insured,
State-chartered stock savings and loan
association, for consent to establish the ten
existing offices and one approved but
unopened office of Surety Savings and

Loan Association as branches of the
resultant bank, and for consent to
redesignate the main office location of the
resultantbank to the site of the present
main office of Surety Savings afid Loan
Association.

Application of Continental Illinois National
Bank and Trust Company of Chicago,
Chicago, IllinoiS, for consent to'purchase
the assets and assume the liabilities of
Banco Metropolitano de Bayamon,
Bayamon, Commonwealth of Puerto Rico, a
noninsured financial institution.

" Recommendation regarding First
Pennsylvania Bank N.A., Bala-Cynwyd,
Pennsylvania, and First Pennsylvania
Corporation, Philadelphia, Pennsylvania.

Recommendations regarding the liquidation
of a bank's assets acquired by the
Corporation in its capacity as receiver,
liquidator, or liquidating agent of those
assets:

Case No. 44,563-L--Banco Credito y Ahorro,
Ponceno, Ponce, Puerto Rico.

Case No. 44,56-L-Franklin National Bank,
New York, New York.

Memorandum and Resolution re: First
Augusta Bank & Trust Company, Augusta,
Georgia.

Memorandum and Resolution re: The
Hamilton Bank and Trust Company,
Atlanta, Georgia.

Memorandum and Resolution re: First State
Bank, Foss, Oklahoma.

The Board further determined, by the
same majority vote, that no earlier
notice of the changes in the subject
matter of the meeting was practicable;
that the public interest did not require
consideration of-the matters added to
the agenda in a meeting open to public
observation; anfl that the matters added
to the agenda60uld be considered in a
closed meeting by authority of
subsections (c)(4), (c)(6), (c)(8),
(c)(9](A)(ii), (c)(9)(B), and (c)(10) of the

"'Government in the Sunshine Act" (5
U.S.C. 552b (c)(4), (c)(6), (c)(8),
(c)(9)[A)(ii), (c)(9)(B), and (c)(10)).

Dated: November 24, 1980.
Federal Deposit Insurance Corporation.
Alan J. Kaplan,
Assistant Executive Secretary.
[S-2168 Filed 11-25-W. 11:06 am]

BILLLING CODE 6714-O1-M

5
FEDERAL ELECTION COMMISSION.

DATE AND TIME: Tuesday, December 2,
1980 at 10 a.m.
PLACE: 1325 K Street NW., Washington,
D.C.
STATUS: This meeting will be closed to
'the public.
MATTERS TO BE CONSIDERED: Personnel,
Compliance, Litigation, Audits.

DATE AND TIME: Wednesday, December
3, 1980 at 10 a.m.

PLACE: 1325 K Street NW., Washington,
D.C. (fifth floor),
STATUS: This meeting will be open to the
public.
MATTERS TO BE CONSIDERED:

Setting of dates for future meetings,
Correction and approval of minutes,
Certification.
Advisory opinions:
Draft AO 1980-118: Alvin J. Helfgot,

Exchange Community Action II PAC.
Draft AO 1980-121: Kendrick G. Kissell,

Socialist Party, Socialist National
Committee.

Draft AO 1980-127: Edward E. Pollakoff,
Associate Counsel, Democratic Party of
South Carolina.

Draft AO 1980-129: Chris E. McNeil, Jr.,
Corporate Secretary, Sealaska Corporation,

Draft AO 1980-130: Lance E. Olson (Fazio for
Congress Campaign Committee),

1980 Election and related matters.
Appropriations and budget,
Pending legislation.
Classification actions.
Routine administrative matters.

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Public Information
Officer; 'Telephone: 202-523-4005.

Marjorie W. Emmons,
Secretary to the Commission.
[S-217-80 Filed 11-25-80 3:40 pMl

BILLING C9OE 6715-01-M

6

FEDERAL ENERGY REGULATORY
COMMISSION.

Notice of meeting.
November 24,1980.
TIME AND DATE: 8:45 a.m., November 24,o
1980.
PLACE: 825 North Capitol Street,
Washington, D.C. 20420.
STATUS: Closed.
MATTERS TO BE CONSIDERED: The
agency's participation in a civil action
and disposition by thef agency of a
particular case of formal agency
adjudication
CONTACT PERSON FOR MORE
INFORMATION: Kenneth F. Plumb,
Secretary; telephone (262) 357-8400.
[S-2174-80 Filed 11-25-. 2:35 pml

BILLING CODE 6450-85-M

FEDERAL ENERGY REGULATORY
COMMISSION.

Notice of meeting.
November 25, 1980.
TIME AND DATE: 9 a.m., November 20,
1980.
PLACE: Room 9306, 825 North Capitol
Street, Washington, D.C. 20426,
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STATUS: Closed.
MATTERS TO BE CONSIDERED: The
agency's participation in a civil action
and disposition by the agency of a
particular case of formal agency
adjudication.
CONTACT PERSON FOR MORE
INFORMATION: Kenneth F. Plumb,
Secretary, telephone (202) 357-8400.
Kenneth F. Plumb,

Secretary.
[S-=70-10 Filed 11-25-80 113 prm]

BILLING CODE 6450-85-M

8
FEDERAL ENERGY REGULATORY
COMMISSION.

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. 45 FR 76840,
November 20,1980.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 10 a.m., November 25,1980.
CHANGE IN THE MEETING: The following
item has been added:
Item Number, Docket Number. and Company

CAM-3: RA8O-11, Rudl's Kwik Gas N Wash.

Kenneth F. Plumb,

Secretary

[5-2161--W FIled 11-24-W, 4Z2 pm
BILLING CODE 6450-5-M

9
FEDERAL ENERGY REGULATORY
COMMISSION.

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 45 FR 76840,
November 20, 1980.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 10 a.m.. November 25, 1980.
CHANGE IN THE MEETING: The following
item has been added:

Item Number, Docket Number, and Compi; y

M-4{B): RtM81- , Interim Rule Under Section
108 of the NGPA Amending Section
271.805.

Kenneth F. Plumb,

Secretary
IS--13-0 r,:, .3 1-Z5-8C 9 7,-,.

BILLING COoE 6450-85-M

10
BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM.

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 45 FR 76567,

November 19, 1980.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10 am., Monday,
November 24, 1980.

CHANGES IN THE MEETING: One of the
items announced for inclusion at this
meeting was consideration of any

agenda items carried forward from a
previous meeting: the following such
closed item(s) was added.

1. Federal Reserve Bark and Branch
director appointments. tThis m.,tte r as
originally annourred fLr a meeting on
November 10, 198o0
CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board (202) 452-32104.

Dated: November 24,1980,
Theodore E. Allison,
Secretary of the Bc d,
JS2"a~j~ ItZS- I- ~
BILLING CODE 8210-01-M

11
[USITC SE-80-56]

INTERNATIONAL TRADE COMMISSION.
TIME AND DATE: 10 am.. Friday,
December 5, 1960.
PLACE: Room 117, 701 E Street NW.,
Washington, D.C. 20430.
STATUS: Parts of this meeting will be
open to the public. The rist of the
meeting % idl be closed to the public.
MATTERS TO BE CONSIDERED: PORTIONS
OPEN TO THE PUBLIC:

1. Agenda.
2 Miruteio
3. RatifiLadIoIns,
4. Petitions arKd complamts, if rrc ssi-y
a. MUltIullalar film lDd 0 -,.O 693
S. Ele(trir rrmors from Japan (Inv 731-TA-

7 [Firial])-%w-,.
6, Airtight Lilst-iran s.:-.sr tiny 3J-TA-

691-brit frog and v-re.

7. Tarning mach inis IInv 337-TA-721--
bii(fing and vao,

8. Any iterns tNft w. er froya p-c'i mis

Electric notors from Japan Iisy 70-.
TA-7 [Find41-briefing.
CONTACT PERSON FOR MORE
INFORMATION: Kenneth R, Mason.
Secretar 120-) 523-0161.

BILLING CODE 7020-0-U

12
NATIONAL MEDIATION BOARD.
TIME AND DATE: 2 p.m.. Wednesday,
December 3, 1980.
PLACE: Board hearing room, eighth floor.
1425 K Street NW., Washington. D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED:

[1) Ratification of 2 ard afous -t cn Ly
notation sotirg during the mgnth cf
November. 1980,

(2) Other priority mattri sshich rax ce
before the Board for which nhci v.ill Le
given at the earliest practicable time

SUPPLEMENTARY INFORMATION. Copies
of the montly report of the Board's
notation voting actions will be available
from the Executive Secretary's office
following the meeting.
CONTACT PERSON FOR MORE
INFORMATION: Mr. Rowland K. Quirm,
Jr., Executive Sceretary; Te: f202] >523-
5920

Dated- No 24mbr 24.1983.
IC, -w., , .111o2---E£, 1 I zi

BILLING CODE 7550-Ct-M

13

OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION.

TIME AND DATE: 10 a.m., December 18,
1980.
PLACE: Room 1101,1825 K Street NW.
Washington, D C.
STATUS: Because of the subject matter, it
is likely that this meeting ;ill be dosed.

MATTERS TO BE CONSIDERED: Discussion
of specific cases in the Commission
adjudicative process.
CONTACT PERSON FOR MORE
INFORMATION. NIS. Patricia BaUSE.1 (202)
634-4015,

Datedz Nsevebcr 23. :98.

BILLIHO CODE 7600-41-M

14

OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION.

TIME AND DATE: 10 a.m.. December 10,
1930.

PLACE: Room 1101, 1825 K Street NW.-
Wa'hiington. D C.
STATUS: Escaue of the subject matter, it
is 1.4 ly that th!s me-:ting wi be eos3-d.
MATTERS TO BE CONSIDERED: Ds--:s.asOn
of specific cases in the Comnnssoun
adiudicative process.
CONTACT PERSON FOR MORE
INFORMATION: "Js. Patricia Bausel (z..,21
631-4015

Date, Nox-r-cr 25, 19ag.

BILUHG CIOE 7X-C-1-M

15

OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION.

TIME AND DATE: 10 a.m., December 4,
1980.
PLACE: Room 1101, 1825 K Street NW.
Washington, D.C.
STATUS, Becafise of the subject matter, it
is likely that this meeting vill be closed.
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MATTERS TO BE CONSIDERED: Discussion MATTERS TO BE CONSIDERED BY THE
of specific cases in the Commission BOARD OF DIRECTORS: Portions closed to
adjudicative process. the public (9:00 a.m.):
CONTACT PERSON FOR MORE 1. Review of Conrail proprietary and
INFORMATION: Ms. Patricia Bausell, (202) financial information for monitoring and
634-4015. investment purposes.

Dated: November 25,1980. CONTACT PERSON FOR MORE
[S-2173-80 Filed Ut-25-80; 2:34 pm] INFORMATION: Alex Bilanow (202) >426-
BILLING CODE 7600-01-M 4250.

[S-2159-80 Filed 11-24-80, 4:19 pmi]

16 BILLING CODE 8240-01-M

UNITED STATES RAILWAY-ASSOCIATION.
TIME AND DATE: 9 a.m., December 4,
1980.
PLACE: Board room, room 2-500, fifth
floor, 955 L'Enfant Plaza North, S.W.,
Washington, D.C.
STATUS: Parts of this meeting will be
.open to the public. The rest of the
meeting will be closed to the public.
MATTERS TO BE CONSIDERED BY THE
BOARD OF DIFIECTORS: Portions closed to
the public (9:00 a.m.):

1. Consideration of internal personnel
matters,

2. Litigation Report.
3. Review of Conrail proprietary and

financial information for monitoringand
investment purposes.

4. Review of Delaware and Hudson
Railway Company proprietary and financial-
information for monitoring and investment
purposes.

Portions open to the public (11:00
a.m.):

5. Approval of minutes of the November 6,
1980 Board of Directors meeting,
6, Delaware and Hudson loan request.
7. Delaware and Hudson interest deferral

request.
8. Conrail drawdown request for

December.
9. Conrail first quarter 1981 investment

commitment request.
10. Loan application under Section 211(h).
11. Report on Conrail monitoring.
12. Contract Actions (extensions and

approvals).
13,Amendment to the USRA Pension Plan.
14. Update on Administrative Expense

Budget.

CONTACT PERSON FOR MORE
INFORMATION: Alex Bilanow, (202) 426-
4250.
[S-2100-80 Filed 11-24-80, 4:21 pm]
BILLING CODE 8240-01-M

17
UNITED STATES RAILWAY ASSOCIATION.
TIME AND DATE: 9 a.m., December 3,
1980.
PLACE: Board room, room 2-500, fifth
floor, 955 L'Enfant Plaza North, SW.,
Washington, D.C..
STATUS: The session will b'e closed to
the public.
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Part i

Department of
Transportation
Coast Guard

Licensing of Pilots; Proposed Rules

I I
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DEPARTMENT OF TRANSPORTATION

Coast Guard

[46 CFR Part 10]
[CGD 77-084]

Licensing-of Pilots

AGENCY: Coast Guard, DOT.
ACTION: Proposed rules.

SUMMARY: The Coast Guard is proposing
amendments to the regulations
governing the qualifications of personnel
involved in the piloting of vessels
required to be under the control and
direction of pilotslicensed by the Coast
Guard. The qualification standards for
Coast Guard licensed pilots have, to
date, provided qualified personnel to
navigate United States vessels on routes
requiring federal pilots. Congress has
mandated the establishment of
improved pilotage standards in section 4
of the Port and Tanker Safety Act of
1978 because it is believed that with the
entry of ever larger vessels to U.S. ports,
additional training, both practical and •
possibly through the use of simulators,
coupled with recency of experience, is
required to maintain the necessary level
of personnel qualifications. The
proposal provides for upgraded
standards to meet current needs.
DATES: Comments must be received on
or before February 26, 1981. The Coast
Guard will hold four public hearings
beginning at 10 a.m.-at the following
locations:
1. January 14,1981, Cleveland, Ohio.
2. January 27, 1981, Washington, D.C.
3. February 3, 1981, New Orleans,

Louisiana.
4. February 10, 1981, San Francisco,

California.
ADDRESSES: 1. Comments should be
mailed to Commandant (G-CMC/24)
(CGD 77-084) U.S. Coast Guard,
Washington, D.C. 20593. Between 7 a.m.
and 5 p.m., Monday through Thursday,
comments may be delivered to and will
be available for inspection or-copying at
the Marine Safety Council (G-CMC/24),
Room 2418, U.S. Coast Guard
Headquarters, 2100 Second Street SW.,
Washington, D.C. 20593, (202) 426-1477.
2. The Coast Guard will hold four public

hearings at the following locations:
a. January 14, 1981, Ritz Room, Bond

Court Hotel, 777 St. Clair, Cleveland,
Ohio 44114..

b. January 27, 1981, Room 2230,
Department of Transportation, Nassif
Building, 400 7th Street SW.,
Washington, D.C. 20590.

c; February 3, 1981, French Room,
International Hotel, 300 Canal Street,
New Orleans, Louisiana 70140.'- ' -

d. February 10, 1981, Lotus Room,
Holiday Inn, Financial District, 750
Kearny Street, San Francisco,
California 94108.

FOR MORE INFORMATION CONTACT:
Mr. John J. Hartke, Office of Merchant
Marine Safety (G-MVP-4/14), Ftoom"
1400, U.S, Coast Guard Headquarters,
2100 Second Street SW., Washington;
D.C. 20593, (202).755-8683.

\ SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments. Written comments should
include the docket number (CGD 77-
084), the name and address of the
person submitting the comments, and
the specific section of the proposal to
which each comment is addressed.
Persons desiring acknowledgment that
their comment has been received should
enclose a stamped, self-addressed
postcard or envelope. All comments
received will be considered before final
action is taken on this proposal.

Interested persons are invited to
attend the hearings and present oral or
writteih statements on this proposal. It is
requested that anyone desiring to make
comments notify the Executive
Secretary of the Marine Safety Council
at the address and telephone number
listed above at least 10 days before the
scheduled date of the public hearing and
specify the approximate length of the
time needed for the presentation.
Comments at the public hearing will
normally be heard in the order the
request'to comment is received. It is
urged that a written summary or copy of
the oral presentation be included with
the request.

This proposal has been reviewed
under the Department of
Transportation's "Regulatory Policies
and Procedures" (44 FR 11034, February
26, 1979). A draft evaluation has been
Prepared and has been included in the
public docket. A copy of the draft
evaluation may be obtained from:
Commandant (G-CMC/24), (CGD 77-
084), U.S. Coast Guard, Washington,
D.C. 20593.

Drafting Information
The principal persons involved in

drafting this proposal are: Commander
James R. Norman and Mr. John J. Hartke,
Project Managers, Office of Merchant
Marine Safety, and Mary Ann McCabe
and Lieutenant George J. Jordan, Project
Attorneys, Office of the Chief Counsel.

Discussion of the Proposed Regulations
The-present licensing regulations

allow an applicant who presents service
aboard vessels of relatively limited

tonnage to be examined for a pilot
license or pilotage endorsement as pilot
of vessels of "any gross tons," Service
on vessels of limited tonnage, under
today's conditions, is not considered to
be adequate in qualifying personnel to
pilot very large vessels whose
maneuvering characteristics may differ
significantly from small vessels,
Therefore, it is proposed that certain
tonnage limitations be placed on a
license or an endorsement as first class
pilot which would more rdallstically
reflect the applicant's experience,
training and qualification.

In addition, it is considered necessary
that a pilot demonstrate evidence of
remaining qualified for the license or
endorsement the pilot holds and that the
pilot become proficient with the types,
sizes, and maneuvering characteristics
of new vessels developed as the marine
mode of transportation changes.
Therefore, it is proposed that an
applicant for renewal of a license or
endorsement as first class pilot show
recent service as observer pilot, pilot, or
deck officdr for each route and tonnage
authorized, in order to renew the license
or endorsement.

These concepts of "recency of
service" and "tonnage limitations" are
to implement the provisions of section 4
of the Port and Tanker Safety Act of
1978 (Pub. L. 95-474) which require that
pilots maintain adequate knowledge of
the waters on which they operate (46
U.S.C. 214(b)(6)) and that they have
experience which demonstrates their
ability to handle vessels of various
types and sizes (46 U.S.C. 214(b)(7)).

The proposed regulation does not
require shiphandling simulator training
but will allow this kind of training to be
accepted as a partial substitute for
practical experience if the applicant so
chooses. Present estimates Indicate that
this training will cost approximately
$3,000-$5,000 depending on the extent of
training involved for a specific route.
This cost may be borne by the student
or by the pilot association that the
applicant belongs to. In either case, the
cost for this training is considered
commensurate with the cost of training
for any other highly skilled profession
and not unreasonable in light of the
expected benefits to be gained from
such training.

The Coast Guard is presently involved
in conducting a joint U.S. Coast Guard-
Maritime Administration research and
development project to determine If
shiphandling simulator training should
be required for certain licenses, If this
study indicates a positive
recommendation for requiring
shiphandling simulator training, the
Coast Guard will consider a proposed
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rule change in this regard (possibly for
masters, chief mates and pilots of large
vessels) but only at such time as
sufficient simulators are available. At
the present time, only one shiphandling
simulator, located at LaGuardia Airport,
New York, is operational. The
shiphandling simulator located at the
U.S. Merchant Marine Academy, Kings
Point, New York is a federally funded
simulator dedicated to research work
only.

It is now mandated by the Port and
Tanker Safety Act of 1978 that theminimum age necessary for obtaining a
pilot's license be 21. Therefore, the
provision for issuance of a second class
pilot's license at age 19 is being deleted.
Any person holding an existing license
as a second class pilot will be issued a
first class pilot's license with an
appropriate tonnage limitation, without
further examination, when that person
reaches the age of 21.

It is also mandated by statute that a
pilot agree to periodically undergo a
physical examination to determine that
the pilot remains physically qualified to
perform requisite duties. Therefore, the
holder of a license or endorsement as
first class pilot will be required to
undergo an annual physical examination
for this purpose. Persons who hold valid
licenses or endorsements on the
effective date of these regulations will
not be required to undergo annual
physicals until renewal of the license or
endorsement. The result of this annual
physical examination will be reported
on Coast Guard form CG-954 which is
the form currently in use for recording
physical examinations for crginal
licenses. This annual physical
examination will be less stringent in
regards to visual acuity than the
physical for an original license. The
physical standards for all U.S. merchant
seamen are presently being reviewed
and a separate proposed rulemaking will
include updated physical requirements
for all U.S. merchant seamen, including
pilots.

This proposed regulation will not
require any major expenditures from the
maritime sector, consumers, Federal,
State or local governments. However,
the added requirement for an annual
physical examination for pilots will
entail additional operating expenditures
for the U.S. Public Health Service
Hospitals which will be the primary
source for providing the physical
examination, in the event the pilot
chooses not to use a U.S. Public Health
Hospital for this physical examination,
the pilot may use a private physician,
which will result in additional
expenditures to the pilot or the pilot

ass.aoaton that the pilot belongs to. In
many cases, pilot associations hae
groip medical insurance which providcs
for an annual physical. In any case, this
is now a mandatory requirement in that
Public Law 95-474, Section 4, requires
that a pilot agree to an annual physical
examination. In addition, it is expected
that the issuance of pilots' licenses in
tonnage increments commensurate with
experience will result in some additional
training expenditures to the maritime
sector which will eventually be passed
on to the consumer. However, this
impact may be limited by the fact that
some pilot associations by internal
procedures already impose tonnage
limits based on the individual members
experience. It is considered that these
additional costs are justified in light of
the improved qualification standards
that will be achieved with a resulting
increase in vessel safety.

In consideration of the foregoing it is
proposed that Part 10 of Title 46 of the
Code of Federal Regulations be
amended as follows:

PART 10-LiCENSING OF OFFICERS
AND MOTORBOAT OPERATORS AND
REGISTRATION OF STAFF OFFICERS

1. By revising J 10.02-5(b) to read as
follows:

§ 10.02-5 Requirements for original
licenses.

(b] Minimum age. Any person who
has attained the age of 21 years and is
qualified in all other respects, is eligible
for a license, except that a license as
third mate or third assistant engineer
may be granted an applicant who has
reached the age of 19 years and who is
qualified in all other respects, but no
such license may be raised in grade
before the holder reaches the age of 21
years.
* * ft ft ft

2. By deleting the words ", or pilot"
and inserting "or" preceding the word
"mate" in the first sentence of § 10.02-
9(e)(2).

3. By adding a new § 10.02-9[e)(7) to
read as follows:

§ 10.02-9 Requireaents for renewal of
license.
ft ft t ft ft

(7] The recency of service
requirements for renewal of a license as
first class pilot are in § 10.05-44.
ft ft t ft ft

4. By deleting the words ", or pilot"
and inserting "or" preceding the word
"mate" in the first sentence of § 10.02-
9(1)(1).

5. By addirg a new § 10.05-38 to read
as follows:

§10.05-38 Original Icense as fir class
pilot

(a) An applicant for an orginal first
class pilot's license must furnish ofginal
or photostatic copies of dischargas,
letters, or other documentary evilence
certifing-

(1) The names and gross tonnages of
the vessels the applicant has served
aboard;

(2) The period of service;
(3) The dates, number, and route

description of round trips made; and
(4) The positions in which the

applicant served.
(b) Each license as first class pilot

issued prior to (effective date of the
regulations) qualifies the licensee to
serve in the grade as stated on the
license, for the effective period of the
license, subject to any limitation of the
license.

(c) The minimum service required to
qualify an applicant for an original
license as a first class pilot is one of the
following:

(1) Thirty-six months' service in the
deck department of ocean, coastwise,
Great Lakes, or bays, sounds, and lakes
other than the Great Lakes steam or
motor vessels as follows:

(i) At least 12 months of the required
36 months' service must be on vessels
whose gross tonnage is commensurate
with the tonnage limitation desired.

(ii) Eighteen months of the 36 months'
service must be as quartermaster,
wheelsman. able seaman, apprentice
pilot, or in an equivalent capacity.
standing regular watches at the wheel or
in the pilothouse as part of routine
duties.

(iii) At least 12 months of the 18
months' service required in paragraph
(c)(1)(ii) of this section must be on
vessels operating on the route for which
pilotage is desired.

(iv) At least nine months of the
required 36 months' service must be
obtained within the 36 months
immediately preceding the date of
application.

(v) The required service must include
at least 25 round trips during the
preceding 36 months over the route for
which the applicant seeks the license as
follows:

(A) The round trips must have been
made while the applicant was on the
bridge or in the wheelhouse while the
vessel was being navigated.

(B) The applicant must have
documentary evidence from the vessel's
master or pilot that the applicant was
studying the aids to navigation and
hazards of the route and was observing
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the handling of the vessel during the
round trips.

(C) At least five of the round trips
must be made during periods of'
darkness.

(D) At least 10 of the round rips must
be made over the route within the 12
months immediately preceding the date
of application.

(E) At least three of the round trips
must be made over the route within the
three months immediately preceding the
date of application. "

(F) The minimum number and recency
of round trips required for a specific
route may be changed by the Officer in
Charge, Marin6 Inspection provided
approval is obtained from the District
Commander within whose district the
route lies.

(G) At least 15 of the required round
trips must be made on vessels whose
gross tonnage is commensurate with the.
t6nnage limitation desired.

(H) Successful completion of a
shiphandiing simulator course of
training approved by the Commandant
is accepted as the equivalent of'flve of
the 15 round trips required in paragraph
(c)(1)(v)(G) of this section if the training
is for both the route and the tonnage
limitation desired. I

(2] Graduation from the Great Lakes
Maritime Academy in the deck class for
a license as first class pilot on the Great
Lakes.

(3) At least 36 months' service in the
deck department of any vessel including
at least 12 months' service on vessels
operating on the waters of rivers while
the applicant is serving in the capacity
of quartermaster, wheelsman,
apprentice pilot or deckhand who
stands watches at the wheel as part of
routine duties for a license as first class
pilot of river routes. The provisions of
paragraphs (c)(1) (iv) and (v) of this
section apply to the service required by
this paragraph.

(4) At least 24 months' service in the
deck department of steam or motor
vessels navigating canals and small
lakes, including the New York State
Barge Canal and Seneca and Cayuga
Lakes in New York for license as first
class pilot of steam and motor vessels of
limited tonnage for the waters or routes
on which the qualifyiig service was
acquired. At least 12 months of the
required service must be within the 24
months immediately preceding the date
of application.

(d) Ten additional round trips
completed over the minimum 25 round
trips required may be accepted as the
equivalent for six months' service if the
excess round trips were made over the
route for which the applicant seeks a
license as first class pilot within the 36

months preceding the date of
application.

(e) The period of time spent by an
applicant successfully completing a
course of pilot's training approved by
the Commandant may be accepted, on a
day for day basis, as the equivalent of
the service required in paragraphs
(cJ(1)(i--iv) and (3) of this section, but
in no case can the first class pilot
license requirements be met without a
minimum of nine months service on
certificated vessels.

(f) The Officer in Charge, Marine
Inspection, issuing a license as first
class pilot, imposes limitations with
respect to tonnage commensurate with
the experience of the applicant as
follows:

(1) 1,600 gross tons-service on
vessels of 1,600 gross tons or less.

(2) 10,000r gross tons-service on
vessels of more than 1,600 but not more
than 10,000 gross tons.

(3) 60,000 gross tons-service on
vessels of more than 10,000 but not more
than 60,000 gross tons.

(4) 120,000 gross tons-service on
vessels of more than 60,000 but not more
then 120,000 gross tons.

(5) Any gross tons-service on vessels
of more than 120,000 gross tons.

(g) When an application is made to
any Officer in Charge, Marine
Inspection (OCMM, for a route outside
the OCMI's geographical jurisdiction,
the OCMI receiving the application will
request the 0CM! havijig jurisdiction to
evaluate the application and to forward
the material necessary for examining the
applicant. The complete examination
file of the applicant is returned to the
OCM1 having jurisdiction, who, if
satisfied that the applicant is qualified
and capable, grants the authority and
advises the other OCMI to issue the
license.

Il(h Table 10.05-38 is provided to assist
applicants in determining the service/
training requirements for an original
license as first class pilot'
BILuNG CODE 4910-14-M
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6. By revising § 10.05-39 to read as
follows:

§ 10.05-39 Increase In tonnage oflicense
or endorsement as first class pilot.

(a) An applicant desiring to increase
the tonnage limitation on a license or
endorsement as first class pilot must-

(1) Have at least 12 months'
employment as first class pilot or deck
officer on the existing license or
endorsement; and

(2) Provide documentary evidence of
completion of at least eight round trips
as observer pilot on vessels whose gross
tonnage is commensurate with the next
higher tonnage limitation indicated in
§ 10.05-38(f).

(b) Successful completion of a
shiphandling simulator course of
training approved by the Commandant
is accepted as the equivalent of four of
the total round trips required by
paragraph (a)(2) of this section.

7. By revising § 10.05-41 to read as
follows:

§ 10.05-41 Physical examination
requirements for a license or endorsement
as first class pilot.

(a) An applicant for an original license
as first class pilot must meet the
physical examination requirements
specified in § 10.02-5(e)(1)-(3), and (7).

(b) No person will be issued a license
or endorsement as first class pilot unless
that person agrees to have a thorough
physical examination each year while
holding the license or endorsement.

(c) Holders of a valid license or'
endorsement as first class pilot issued
after'(effective date of the final
regulations) must undergo an annhal
physical examination meeting the'
requirements specified in paragraph (a)
of this section, which is conducted by a
medical officer of the United States
Public Health Service, or other licensed
physician, except that the pilot must
have uncorrected vision-of at least 20/
200 in both eyes correctable to at least
20/20 in one eye and 20/40 in the other.
A pilot who does not have uncorrected
vision of at least 20/200 in both eyes
may continue to serve as a pilot:-
Provided, The person is physically
qualified in all other respects, and the
uncorrected vision in one eye is at least
20/100, correctable to at least 20/20. The'
results of this physical examination
must be reported on Coast Guard form
CG-954 which may be obtained from
any Officer in Charge, Marine
Inspection.

(d) The annual physical examiation
specified by paragraph (c) of this section
may be completed at any time within g0
days prior to the expiration of the last

annual physical examination period.
Completion of this annual physical
examination will be recorded by an
Officer in Charge, Marine Inspection on
the reverse side of the license held.

(e) If the satisfactory completion of
the annual physical examination is not
recorded on the license within 12
months of the previous physical
examination, the pilot license or pilot
endorsement held becomes invalid and
the pilot cannot engage in pilot duties
until a current physical examination has
been completed and recorded on the
license held.

(f) An applicant for renewal of a
license or endorsement as first class
pilotmust satisfactorily complete a
physical'examination meeting the
requirements specified in paragraph (c)
of this section.

8.]Byvevising § 10.05-42'to read as
follows:

§10.05-42 Endorsement to master's or
mate's license as first class pilot or
extension of first class pilot's route.

(a] The holder of a license as master,
mate or first class pilot who has had at
least three months' service under the
authority of the license within the
preceding 36 months is eligible for
examinationtfor an endorsement as first
class pilot or extension of first -class-
pilot's route .upon completing the
number of round trips over the route
required for the grade of license as set
out in this section.

(b) A master or chief mate applying
for endorsement of a license to act as
first class pilot, or a first class pilot
applying for-an extension of route must
present documentary evidence of having
completed at least 12 round trips within
the 36 months preceding the application
over the route for which endorsement or
extension of route is desired. At least
eight of-the required round trips must be
made on vessels-whose gross tonnage is
commensurate with the tonnage
limitation desired.

(c) A second mate or third mate
,applying for endorsement of a license to
act as first class pilot must present
documentary evidence of having
completed at least 20 round trips within
,the 36 months preceding the application
over the route for which the
'endorsement is desired. At least 12 of
the requiredround trips must be made
on vessels whose gross tonnage is
icommensurate with the tonnage
limitation desired.

(d) Successful completion of a
shiphandling simulator course of
training approved by the Commandant
is accepted as the equivalent of five of
the total number of round trips required
in paragraphs (b) and (c) of this section

If the training is for the route and
tonnage limitation desired.

(e) Six of the round trips required in
paragraphs (b] and (c) of this section
must be made over the route within the
12 moiiths immediately preceding the
date of application.

(f) Three of the round trips required In
paragraphs (b) and (c) of this section
must be made over the route wlthip the
three months immediately precedfig the
date of application.

(g) At least three of the round trips
required by paragraphs (b) and (c) of
this section must be made during
periods of darkness.

(h) The minimum number and recency
of round trips required for a specific
route may be changed by the Officer In
Charge, Marine Inspection provided
approval is obtained froi the District
Commander within whose district the
route lies.

(i) The round trips required under this
section must be made while the
applicant was on the bridge or In the
wheelhouse while the vessel was being
operated and the applicant must have
documentary evidence from the vessel's
master or pilot that the applicant was,
studying the aids to navigation and the
hazards of the route and was observing
the handling of the vessel during the
round trips. Experience as an observer
pilot meets the requirements of this
paragraph.

(j) Any endorsement as first class
pilot issued under this'section is limited
as to tonnage as provided in § 10.05-
38(f).

(k) When an application is made to
any Officer in Charge, Marine
Inspection (OCMI, for an extension of
route which is outside the OCMI's
geographical jurisdiction, the OCMI
receiving the application will request the
OCMI having jurisdiction to evaluate
the application and to forward the
material necessary for examining the
applicant. The complete examination
file of the applicant is returned to the
OCMI having jurisdiction, who, if
satisfied that the applicant is qualified
and capable, grants the authority and
advises the otfer OCMI to endorse the
license.

(1) Table 10.05-42 is provided to assist
applicants in determining the service/
training requirements for an
endorsement to a master's or mate's
license as first class pilot or extension of
first class pilot's route.
BILUNG CODE 4910-14--M
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9. By revising § 10.05-43 to read as
follows:

§ 10.05-43 Examination for a license as
first class pilot.

(a) An applicant for an original license
as first class pilot or initial endorsement
of a master's or mate's license as first
class pilot is required to pass an
examination that includes:

(1) Showing knowledge of the
following subjects:

(i) Rules of the Road applicable to
route.

(ii) Pilot rules applicable to route.
(iii) Local winds, weather, tides, and

currents.
(iv) Chart navigation.
(v) Aids to navigation.
(vi) Ship handling.
(vii) Pollution prevention and

abatement.
(viii) The Captain of the Port

regulations and the Vessel Traffic
Services procedures, if applicable, for
the route desired.

(ix) Any other subject the Officer in
Charge, Marine Inspection considers
necessary to establish the applicant's
proficiency; and

(2) Sketching a chart of the route and
waters applied for, showing-

(i) Courses;
(ii) Distances;
(iii) Shoals;
(iv) Aids to navigation;
(v) Depths of water; and
(vi) Other important features of the

route.
(b) An applicant for extension of a

first class pilot's route is required to
pass an examination as prescribed in
paragraphs (a)(1) (i)-{i, (viii), (ix), and
(2) of this section.

10. By adding a new § 10.05-44 to read
as follows:

§ 10.05-44 'Requirements for renewal of a
license or endorsement as first class pilot.

(a) Except as provided in paragraph
(d) of this section, to renew a license or
endorsement as first class pilot, an
applicant must-I

(1) Comply with § § 10.02-9 and 10.05-
41(f); and -

(2) Have served within 36 months of.
the date of application as a first class
pilot, observer pilot, or deck officer on at
least one of the routes being renewed.

(b) The license or endorsement is
renewed for each route on which the

.applicant-
(1) Has served as required in

paragraph (a)(2) of this section; or
(2) Passes an examination on local

knowledge specified in § 10.05-43(a)(1)
(iii), (viii), and (2) ii-{i.

(c) The license or endorsement is
renewed at the tonnage limitation

previously authorized if the applicant
has served as required in paragraph
(a)(2) of this section on a vessel of the
tonnage previously authorized. If the
applicant has not served as required in
paragraph (a)(2) of this section on a
vessel of the tonnage previously
authorized, the license or endorsement
is-renewed with a tonnage limitation in
accordance with § 10.05-38(f).

(d) If an applicant has not served on
-any route within 36 months of the date
of application for renewal, the applicant
must pass the examination on Rules of
the Road and local knowledge specified
in § 10.05-43(a)(1) (i)-{i, (viii) and (2)
(iii)-(vi) of'this subpart and the license
or endorsement is renewed with a
maximum tonnage limitation of 10,000
gross tons or with the previously
authorized tonnage limitation if less
than 10,000 gross tons.

(e) If a tonnage limit has been placed
on an applicant's license or
endorsement under paragraphs (c) or (d)
of this section, the appli'ant may have
the previously authorizedhigher
tonnage reinstated by completing 5
round-trips as an observer pilot or deck
officer on any of the routes authorized .
on a vessel of the previously authorized
higher tonnage within 36 months
preceding the date of application for
reinstatement.
(46 U.S.C. 214, 224, 20, 233; 49 U.S.C.,
1655(b)(1); 49 CFR 1.46(b)]

Dated: November 18,1980.
J. B. Hayes,
Admial, U.S. Coast Guard, Commandant.
[FR Doc. 80-36595 Filed 11-26-80;, 45 am]

BILUNG CODE 4910-14-M
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DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions

General wage determination decisions
of the Secretary of-Labor specify, in
accordance with applicable law and on
the basis of information available to the
Department of Labor from its study of
local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are
determined to be prevailing for the
described classes of laborers and
mechanics employed on construction
projects of the character and in the
localities specified therein.

The determinations in these decisions
of such prevailing rates and fringe
benefits have been made by authority of
the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part I of subtitle A of title
29 of Code of Federal Regulations, -
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's Orders 12-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in these
decision§ shall, in accordance with the
provisions of the foregoing statutes,
constitute the minimum wages payable
on Federal and federally assisted
construction projects to laborers and
mechanics of the specified classes
engaged on contract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these
determinations a's prescribed in 5 U.S.C.
553 and not providing for delay in
effective date as prescribed in thaf
section, because the necessity to issue
construction industry wage
determination frequently and in large -
volume causes procedures to be
impractical and contrary to the public
interest.

General wage determination decisions
are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts I and 5.
Accordingly, the applicable decision
together with any modifications issued
subsequent to its publication date shall
be made a part of every contract for
performance of the described work
within the gographic area indicated as
required by an applicable Federal
prevailing wage law and 29 CFR, Part 5.
The wage rates contained therein shall
be the minimum paid under such
contract by contractors and
subcontractors on the work.

Modifications and Supersedeas
Decisions to General Wage
Determination Decisions

Modifications and supersedeas
decisions to general wage determination
decisions are based upon information
obtained concerning changes in
prevailing hourly wage rates and fringe
benefit payments since the decisions.
were issued.

The determinations of prevailing rates
and fringe benefits made in the
modifications and supersedeas
decisions have been made by authority
of the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part 1 of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's orders 13-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in foregoing
general wage determination decisions,
as hereby modified, and/or superseded
shall, in accordance with the provisions
of the foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged in contract
work of the character and in the
localities described therein.
. Modifications and supersedeas

decisions are effective from their date of
publication in the Federal Register
without limitatiofi as to time and are to
be used in accordance with the
provisions of 29 CFR Parts I and 5.

Any person, organization, or
governmental agency having an interest
in the wages determined as prevailing Is
encouraged to submit wage rate
information for consideration by the
Department. Further information and
self-explanatory forms for the purpose
of submitting this data may be obtained
by writing to the U.S. Department of
Labor, Employment Standards
Administration, Wage and Hour
Division, Office of Government Contract
Wage Standards, Division of
Government Contract Wage
Determinations, Washington, D.C. 20210.
The cause for not utilizing the
rulemaking procedures prescribed in 5
U.S.C. 553 has been set forth In the
original General Determination
Decision.

New General Wage Determination
Decisions

None

Modifications to General Wage
Determination Decisions

The numbers of the decisions being
modified and their dates of publication
in the Federal Register are listed with
each State.

Arkansas:
AR80-4079....... ...................... Nov, 7, 1980,
AR80-4080 ... ..... ........... Oct 31I 1980,
AR80-4081 ........................................ Nov. 7 1930,
AR80-4082 ............................................. Nov. 7, 1980.
AR80-4083. ........................ OcL 3t. 1980,

Colorado:
CO80-5137 ........... . .......... Oct 24, 1980.
C080-5138.......... ...................... Oct 24, 1980,

Florida: FL8-1072 .................................. May Is, 1080,
Maryland: M080-3061 .................................. Oct 30, 1980.
Massachusetts: MA80-2070 ......................... Aug. 29, 1980,
Nevada:

NV79-5102 .... . . Ma. 9, 1979,
NV8O-5100 ...... .. Feb. 1, 1980.

Ohio: 0H80-2052 ............ ................ July 7, 1980,
Pennsyvanta.

PA8O-3028 ............................................... Apr. 11, 1980,
PA8-3044 .............................................. July 25, 1960,
PA80-3060 ......................................... Oct 10, 1980.
PA80-3071 ...................................... Oct. 24, 1980,

Washington: WA8O-5136 . .............. Oct 1980,

Supersedeas Decisions to General Wage
Determination Decisions

The numbers of the decisions being
superseded and their dates of
publication in the Federal Register are
listed with each State. Supersedeas
decision numbers are in parentheses
folldwing the numbers of the decisions
being superseded.

Catifornla: CA78-5122 (CA80--5147) .............. Aug, 11, 1978,
Missouri:

MO79-4071 (M08-4.093) ....................... Aug, 3,1979.
M080-4040 (MO80-4094) ...................... Juno 13, 1980.

New Mexico: NMCO-4057 (NM80-4090) . July 10, 1980.
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Cancellation of General Wage
Determination Decisions

The general wage decision listed
below is cancelled. Agencies with
construction projects pending to which
the cancelled decision would have been
applicable should utilize the project
determination procedure by submitting
Form SF-308. See Regulations Part 1 (29
CFR). § 1.5. Contracts for which bids
have been opened shall not be affected
by this notice. Also consistent with 29
CFR. 1.7(b)(2), the incorporation of the
cancelled decision in contract
specifications, the opening of bids is
within ten (10) days of this notice, need
not be affected.
FL80-1041. Suwannee County, Florida-

Building Construction in 45 FR 1344 dated
January 4,1980.
Signed at Washington, D.C. this 21st day of

November 1980.
Dorothy P. Come,
Assistant Administrator. Wage aed Hour

BILLING CODE 4510-27-M
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Friday
November 28, 1980

Part IV

Department of
Transportation
Federal Aviation Administration

Operating Noise Limits for Certain
Airplanes Engaged in United States
Domestic or Foreign Air Commerce and
for Certain Airplanes Operating Under
Part 125; Final Rules
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

'14 CFR Part 91

[Docket No. 20813, Amdt. No. 91-170A]

'Aircraft Operating Noise Limits for
Airplanes Operating Under New Part
125; Amended Date of Designation of
Applicable Rules

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule: Request for
comments.

SUMMARY: On October 9, 1980, the FAA
published'its final rule (Amendment No..
91-170) concerning the operating noise
limits rule for certain aircraft operated
under new Part 125, which becomes
effective February 1, 1981 (45 FR 67258).
That rule designates the provisions of
the noise rule that apply to particular
airplanes on a specified date before Part
125 becomes effective. The date of
November 1, 1980, was used because the
proposed amendments to the aircraft
operator noise rule that are required to
implement Title III of the Aviation
Safety and Noise Abatement of 1979
(Notice No. 80-7) were scheduled to be
effective before that date and must be
reflected in the noise requirements for
those affected airplanes .operated under
Part 125. However, issuance of those
amendments has beendelayed and, the
date of November 1,, 1980, is-no longer
viable to achieve the intended result.
This action amends the date of
designation of applicable .ales in new
§ 91.302, adoptedin Amendment No. 91-
170-to read "Nov. 29, 1980," the day after
the amendments to SubpartE -of Part .9
implementing Title 1I of'the Aviation
Safety and Noise AbatementAt of 1979
becameeffective.
DATES: Effective date-February.1. 1981.
Comments mustbe received on or
before March 1, 1981.
ADDRESSES: Send comments on the rule
in duplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Docket No. 20813, 800 Independence
Avenue, SW., Washington, DC 20591;

Or deliver comments in duplicate to:
FAA Rules Docket, Room 916, 800
Independence Avenue, SW.,
Washington, DC.

Comments may be examined in the
Rules Docket, weekdays except Federal
Holidays, between 8:30 a.m. and 5:00
p.m.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard N. Tedrick, Noise Policy
and Regulatory Branch (AF_-110), Noise

Abatement Division, Office of
TEnvironment-and Energy, Federal
Aviation Administration, 800
Independence Ave., SW., Washington,.
DC 20591; telephone (202) 755-9027.
SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule
Although this action is in the form of a

final rule, comments are invited on the
rule. It involves amendments to the
provisions that designate applicable
rules under § 91.302 to achievethe j
intended effect discussed in the
preamble to Amendment No. 91-170;
thus, it was not preceded by further
notice and public procedure. When the
comment period ends, the FAA will use
any comments received, together with
other available information, to review
the regulation. After the review, if the
FAA finds that'changes are appropriate,
it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,

- economic, environmental, andenergy
aspects of the rule that might suggest a
need to modify the rule.

Since the subjects and issues involved
in this amendment, were already subject
to notice and public procedure on the
proposed rule, and this amendment is
necessary to achieve the regulatory
,effects contemplated at the.time of
issuance-of the final rule, I find That
further notice 6ind public procedure
before issuing this amendment is not
necessary.

Adoption of the Amendment
Accordingly, § 91.302 of Partl91 of the

Federal Aviation Regulations [14 CFR
Part 91) as adopted in Amendment 91-
170 (45 FR 67259; October 2, 1960), is
amended, effective February 1,-1981, by
deleting the words "November 1, 1980,"
in each place they appear andby
substituting for them the words
"November 29, 1980,".
(Secs. 307, 313(a), 601, 603, 604, and 611,
Fedeal Aviation Act of 1958, as amended (49
U.S.C. 1348,1354(a), 1421,.1423, 1424, and
1431): sec. 6(c), Department of Transportation
Act (49 U.S.C. 1655(c)); Title III, Aviation
Safety and Noise Abatement Act of 1979 (94
Stat. 50)

Note.--The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and

-Procedures (44 FR 11034; February 26, 1979).
Since this regulatory-action involves
amendments that are corrective and editorial

in nature and are needed to achieve the
substance of Jhe regulation contemplated
under the final rule, the anticipated Impact Is
so minimal that It does not warrant
preparation of a separate regulatory
evaluation.

Issued in Washington, DC, on November
17, 1980.,
Langhorne Bond,
Administrator.
IFR Do.. 80-M0522 Filed 11-20-0. 8:45 amJ

BILLING CODE 4910-13-M

14 CFR Part 91

[Docket No. 20251; Amdt. No. 91-171]

Operating Noise Limits for Certain
Turbojet Airplanes Engaged in
Domestic or Foreign Air Commerce in
the United States

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule.

SUMMARY: This action amends the
operating noise limits rule for airplanes
engaged in United States domestic or
foreign air commerce. That rule applies
to operators of civil subsonic turbojet
powered airplanes having maximum
weights of more than 75,000 pounds and
standard airworthiness certificates or

* their equivalents. Those aircraft,
whether of U.S. or foreign registry, are
required to comply with at least "Stage 2
noise levels" under Part 36 of the
Federal Aviation Regulations In order to
be operated to or from airports in the
United States after specified dates. The
Administrator intends to accept certain
demonstrations of noise level
compliance under portions of ICAO
Annex 16 noise standards that are found
to he substantially compatible with, and
achieve results equivalent to those
achievable under, Part 36 noise
requirements. These amendments are
adopted under § 611 of the Federal
Aviation Act of 1958, as amended, to
reflect Title III of the recently enacted
Aviation Safety and Noise Abatement
Act of 1979 (Pub. L. 96-193; 94 Stat, 50),

These amendments apply to foreign
operators the same noise level
requiremehts applied to U.S. operators
and generally require final compliance
by 1985. Statutory extensions of the
compliance dates under specified terms
and conditions are also implemented for
both U.S. and foreign operators. Those
statutory provisions provide an
additional incentive to replace
noncomplying two-engine and three-
engine airplanes with the quieter "Stage
3 airplanes" and limited exemptions for
two-engine airplanes to protect air
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transportation services to small
communities in the United States.

In the preamble to the operating noise
limits rule adopted in 1976, the FAA
announced its intention to take
additional regulatory action, if an
international agreement were not
reached before 1986 on international
operating noise requirements and a
compliance schedule for achieving
either tie U.S. noise levels (FAR Part 36)
or the international -noise levels (ICAO
Annex 16). The recently enacted
Aviation Safety and Noise Abatement
Act of 1979 reflects that policy
statement and requires completion of
portions of this regulatory action, in
accordance with the Act.
DA'wS: Effective Bate-November 28.
1980.

Compliance dates are summarized
under the caption "I SYNOPSIS OF
THE AMENDMENTS" and are detailed
in the respective discussions of the rule.
FOR FORTHER INFORMATION CONTACT:.
Mr. Richaml N. Tedrick, Noise Policy
and Regulatory Branch (ABE-110, Noise
Abatement Division, Office of
Environment and &iergy, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC W8591; telephone: (202)
78-5-,987.
SUP1LEMENMRItPFORMATION.

I. Regulatory History

On April 14, 2980, the Federal
Aviation Administration (FAA)
published Notice No. 80-7 (45 FR 25355)
proposing to amend Part 91 Subpart E.
"Operating Noise Limits". That notice
proposed the amendments described
and discussed below to implement the
provisions of Title III of the recently
enacted Aviation Safety and Noise
Abatement Act of 1979. Interested
persons were invited to participate in
this rulemaking by submitting written
comments to the Rules Docket on the
proposals contained in that notice. All

iments received have been given full
consideration in the promulgation of this
amendment. Except as discussed below,
this amendment adopts the proposals in
Notice No. 80-7 without substantive
change.

Pursuant to § 611[b)[1) of the Federal
Aviation Act of 1958, as amended, the
FAA has consulted with the Secretary of
Transportation and the U.S.
Environmental Protection Agency (EPA)
prior to the adoption of this amendment.
An environmental assessment regarding
this amendment has been prepared in
accordance with the National
Environmental Policy Act of 1969. and
implementing regulations and directives.
Also, submission of tis amendment to

the EPA is in accordance with § 309 of
the Clean Air Act, as amended i42
U.S.C. 18571-7), and the regulations of
the Council on Environmental Quality
(40 CFR Part 1500).

Part 36 of the Federal Aviatiun
Regulations "Noise Standards: Aircraft
Type Certification" (34 FR 18355;
November 18. 1909). which became
effective December 1, 1909. originally
prescribed noise measurement,
evaluation, and level requirements for
the issuance of type certificates, and
changes to those certificates, for
subsonic transport category large
airplanes and for subsonic turbojet
engine powered airplanes regardless of
category and weight. That regulation
initiated the regulatory, noise abatement
program of the FAA under the statutory
authority of Pub. L. 90-411 (July 21,
1968), which added § 611 to the Federal
Aviation Act of 1958 (the "FA Act").

On December 17, 1978 after
consultations with the Secretary of
Transportation and the Administrator of
the EPA. the FAA adopted Amendment
91-136 which added Subpart E to Part 91
(41 FR 500; December 23.1976). Prior
to this amendment, Subpart E applied to
U.S. registered civil subsonic airplanes
with maximum weights of more than
75,000 pounds and having standard
airworthiness certificates. It requires, as
a condition to continuing operation after
certain dates, that airplanes be shown to
comply with the noise levels of Part 36.
A phased compliance schedule applies
to airplanes engaged in commercial and
air carrier operations. Interim
compliance dates of January 1, 1981, and
January 1,1983, apply to specified
portions of those operators' fleets. Final
compliance for all airplanes is required
before January 1.1985. Special
provisions govern replacement of
existing airplanes, apportionment of an
operator's fleet between domestic and
foreign commerce, and the limitation on
the permissible use of the tradeoff
provisions in Part 36 (§ C36.5[b)).

On December 13, 1979, after
consultations with the Secretary and the
EPA, the FAA adopted Amendment 91-
161, entitled "Aircraft Operating Noise
Limits: Compliance Plans and Expanded
Definition of 'Replacement Airplanes'"
(44 FR 75558; December 20,1979; and 45
FR 0924; January 31,1980). That
amendment (1) redefines "replacement
airplanes" to allow credit under the rule
for certain reengined airplanes, and (2)
requires periodic submission to the FAA
of fleet operator compliance plans and
status reports for achieving and
maintaining compliance under the rule.

II. Synopsis of the Amendments

A. General Compliance Requirements

The purpose of these amendments is
to bring Subpart E of Part 91 of the
Federal Aviation Regulations (14 CFR
Part 91) into conformance with Title Ill
of the Aviation Safety and Noise
Abatement Act of 1979 (Pub. L 96-193
94 Stat. 50, hereafter referred to as the
"ASNA Act"). These amendments apply
to airplane operators engaged in
domestic or foreign air commerce in the
United States. They cover civil subsonic
turbojet engine powered airplanes with
maximum weights of more than 75,000
pounds, regardless of the State of
registry. They require compliance with
specified noise levels under Part 36
(including the permissible use of
tradeoff provisions) as a condition of
operating to or from airports in the
United States after specified dates. For
subsonic airplanes engaged in foreign
commerce, the Administrator may
accept as complying noise levels under
the rule the noise requirements applied
to the airplane under the International
Civil Aviation Organization [ICAO)
Annex 16 when those requirements are
shown to be substantially compatible
with, and achieve noise levels
equivalent to those achievable under,
Part 36. Chapter3 of ICAO Annex 16 is,
for example, the practical equivalent of
current Part 36 Stage 3 noise
requirements. Also, ICAO Annex 16,
Chapter 2, for four-engine airplanes is a
practical equivalent of the Stage 2 noise
requirements for those airplanes with
engines that do not have a high bypass
ratio; it does not generally achieve
results equivalent to current Part 36
Stage 2 noise requirement for other
airplanes. However, as applied to
specific airplanes, that equivalency
might be established.

Unless scheduled for replacement
under a FAA approved plan or covered
by a "service to small communities" or
other exemption, each affected airplane
must be shown to comply wvith the
applicable Stage 2 or Stage 3 noise
levels under Part 36 or it may not be
operated in the United States on and
after the following dates:

January 1,19sl-
a. At least one quarter of the aLplanes

operated by each operator in domestic
air commerce that have four engines
with no by-pass ratio or a by-pass ratio
less than two; and

b. At least half of the airplanes
powered by engines with any other
bypass ratio or by another number of
engines and engaged in domestic air
commerce.

79303
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January 1, 1983-

a. At least one half of the airplanes
operated by each operator in domestic
air commerce that have four engines
with no by-pass ratio or a by-pass ratio
less than two; and

b. All the airplanes powered by
engines with any other bypass ratio or
by another number of engines and
engaged in domestic air commerce.

January 1, 1985--

All airplanes engaged in domestic or
foreign commerce in the United States,..
regardless of the State of registry.

U.S. operators of affected airplanes
engaged in both domestic and foreign air
commerce may elect to apportion those
airplanes between the two types of
operations in accordance with a FAA
approved method of apportionment. (No
need to apportion exists for foreign
operators.) -

Foreigrn operators of airplanes
covered by the rule must achieve full
compliance by January 1, 1985, for those
airplanes operated to or from airports in
the United States. However, those
operators are eligible for the same
extensions of compliance dates that are
available to U.S. operators. Those
provisions of the rule are summarized in
the following discussion.

B. Extensions of Compliance Dates
The compliance date for a particular

airplane may be extended under an
approved replacement plan or a "service
to small communities exemption,"
subject to a number of eligibility and
termination requirements specified in
the ASNA Act. Thbse dates specified
are as follows:

After January 1, 1983-

A service to small communities
exemption covering a two-engine
airplane expires on the date of delivery
to another person of an exempted two-
engine airplane that is sold, or otherwise
disposed. of, to that other person.

On or Before January 1, 1985-

a. The authority to continue
operations under an approved
replacement plan, for the replacement of
a three-engine or four-engine airplane
expires on January 1, 1985, or on an
earlier date specified in the plan; and

b. A service to small communities
exemption covering a two-engine ,
airplane with more than 100-passenger
seats expires on January 1, 1985, unless
the airplane is earlier sold, or otherwise
disposed of, to another person.

On or Before January 1, 1986-
The authority to continue operations

under an approved replacement plan for

the replacement of a two-engine
airplane expires on January 1, 1986, or
on an earlier date specified in the plan.

On or Before January 1, 1988--
A service to smtall communities

exemption covering a two-engine
airplane with 100 passenger seats or less
expires on January 1, 1988, unless the
airplane is earlier sold, or otherwise
disposed of, to another person.

To be eligible for approval of a plan
for the replacement of two-engine and
three-engine airplanes that would allow
operations until the dates discussed
above, an operator must enter into a
binding contract before January 1, 1983,
that specifies delivery of a "Stage 3
airplane" before, the applicable
compliance date. Approval of a plan will
be considered if the replacement
airplane achieves noise levels "
equivalent to a "Stage 3 airplane"
because it has been certificated under
ICAO Annex 16,'Chapter 3. Approval of
a replacement plan for any other
airplane cbntinues to be governed by the
rule in effect before this amendment
which allows operations until a date
before January 1, 1985, when a plan
(approved before the applicable phased
compliance date) provides for a
replacement airplane that either (1) has
been shown to be a Stage 2 airplane
before issuance of its original standard
airworthiness certificate; or (2) has been
reengined, or otherwise modified, and
shown to be a Stage 3 airplane under
Part 36. After the expiration-of an
exemption or the authority to continue
operations under an approved
replacement plan, compliance with-Part
36 noise levels must be shown and
maintained in order to operate that
airplane in the United States.

For purposes of the service to small
communities exemption for two-engine
airplanes, the seat configuration of the
airplane is governed by that seating
capacity shown to exist on December 1,
1979, or an earlier date established for
that airplane by the Administrator.

In brinking those affected operators
engaged in foreign air commerce in the
United States under Subpart E of Part
91, this amendment applies the same
Part 36 noise limits and other
requirements currently applicable under
Subpart E. It also applies to all
operators the provisions governing the

-service to small communities exemption
and the authority to continue to operate
a "Stage 1 airplane" under an approved
replacement plan. For thereasons
discussed later, as a potentially
acceptable alternative, it allows
operators of certain subsonic airplanes
engaged in foreign air commerce to ,
demonstrate that their airplanes comply

with international noise standards (such
as ICAO Annex 16, Chapter 3) If those
standards are substantially compatible
with, and achidve noise levels
equivalent to those achievable under,
Part 36.

Operators of aircraft in foreign air
commerce are also reminded that In
accordance with FAR Part 11 and § 611
of the FA Act, the Administrator may
grant exemptiois in the public Interest
from the FAA's nose control and
abatement regulations. In considering
the public interest, the Administrator
reviews the need to provide air
transportation services to those airports
that would be affected. The
Administrator also considers the factors
contributing to a fair and reasonable
access to U.S. airports by both domestic
and foreign operators under
substantially compatible requirements
to achieve the requisite equivalent noise
level reductions at those airports.
Exercise of that discretionary authority,
pursuant to § 611, ensures full
consideration of the particular matters
presented by a petitioner for relief from
specific provisions of the regulation. The
Administrator considers, among other
things, whether the regulation, as
applied to the petitioner, Is economically
reasonable, technologically practicable,
and appropriate to the particular type of
aircraft affected under the
circumstances presented. It should be
noted that under § 611, the FAA Is
required to consult with the
Environmental Protection Agency and
the Secretary of Transportation before
granting an exemption from the rules. To
ensure an adequate opportunity for
review of any requests for exemption
from operators engaged in foreign air
commerce, and for operators to achieve
compliance when any petition is denied,
requests should be filed as early as
practicable but no later than April 1,
1984. In reviewing requests for
exemption applicable to an operator's
service to the United States pursuant to
a bilateral agreement, the FAA will
consider whether there has been a
demonstration that the service would be
jeopardized without relief from the
regulation. The Administrator will also
consider the extent to which the
applicant's compliance with ICAO
Annex 16 noise requirements achieves
results equivalent to those achievable
under current Part 36 noise
requirements.

This amendment revokes the current
-provision in Subpart E that limits use of
Part 36 tradeoff provisions in
demonstrating compliance with required
Part 36 noise levels.
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Ill. Aircmaft Noise Rules
Pub. L. 90-411,92-74. 95-60m. and 96-

193 were enacted to provide the
statutory basis for promulgating
regulations providing present and future
relief and protection to the public health
and welfare from noise and sonic boom
from civil aircraft. Under § a11 of the FA
Act, the FAA. after consultation with
the Secretary of Transportation and the
Admiistrator of the Environmental
Protecion Agency, is responsible for the
adoption and amendment of rules which
prescribe the necessary standards and
regulations.

Since the adoption of Part 36 in 1969.
the FAA has issued a number of other
notices proposing amendments to its
provisions and, subsequent to notice
and public procedure, has adopted those
amendmeits which have been found to
be consistent with the provisions of
§ 611 of the FA Act Those amendments
have increased the protection of the
public health and welfare by providing
the necessary control and abatement of
aircraft noise and sonic boom. In
addition to the FAR Part 36 airplane
noise certification rules, the FAA has
adopied rules governing how airplanes
should be operated for noise control
purposes. On March 8. 1973. the FAA
published an amenmnent to Part 91
(Amendment 9m-11t 38 FR 8051) to
prohibit unauthorized operation of civil
aircraft at supersonic speeds over the
United States. Amendment 91-134 (41
FR 523 88; November 29197). amended
Part 91 for noise abatement purposes to
require that a pilot in command of a civil
turbojet-powered airplane use the
lowest authorized flap setting consistent
with safety. Amendment 91-136 (41 FR
56046; December 23. 1976) as previously
discussed, added Subpart E to Part 91 to
require phased compliance with the Part
36 noise limits by U.S. registered. civil
subsonic turbojet engine powered
airplanes with maximum weights of
more than 75,000 pounds having
standard airworthiness certificates and
engaged in air commerce in the United
States. Amendment 91-153 (43 FR 28406;
June 29.1978) strengthened the
prohibition on sonic booms under
§ 91.55 and amended Subpart E to
prohibit the operation to and from U.S.
airports of all civil supersonic aircraft,
except a limited number of Concorde
SSTs, that do not meet FAR Part 36
noise standards. Amendment 91-161, as
previously discussed, amended Subpart
E to allow replacement credit during the
phased compliance period for certain re-
engined airplanes shown to comply with
Stage 3 noise levels and to require U.S.
operators to submit compliance plans
and status reports under the rule.

IV. Need for Regulation
As discussed in Notice No, 80-7,

operations by U.S. and foreign operators
engaged in foreign air commerce create
a significant noise impact at tho
international airports. Because of their
longer flight distances. %hich require
more fuel, international flights normally
operate at higher gross weights and
create higher noise levels during takeoff.
The nodise impact increases as
operations increase and will bec.ome
more significant by 1985 when, under
existing rules, most U.S. airplanes used
in domestic service must meet at least
the Stage 2 noise levels of Part 36. Also,
additional "gateway" cities are
receiving international operations as
more international routes are awarded,

In the Aviation Noise Abatement
Policy issued by DOT/FAA on
November 18 1976, and again in the
preamble to Subpart F the FAA stated
that U.S. regulatory action would be
taken in the event an agreement for
compliance was not reached In the
ICAO by 1980. Such an agreement has
not been reached. In fact, in May 1979,
during their 97th session, the ICAO
Council decided to request all member
States to take no action before January
1, 1988, and then to limit any prohibition
of operations by noncomplying
airplanes only at the most noise
sensitive airports. Since U.S. airports
that are served by international flights
tend to be among the largest and busiest
U.S. airports, the noise impact on those
airports is also among the most serious.

In light of the noise control and
abatement objectives of § 611 of the FA
Act and as a result of the recently
enacted ASNA Act, the FAA must
proceed with rule making requiring
compliance by 1985 unless, for a limited
period, an airplane is specifically
excepted or exempted. At the same
time, the FAA is fully aware of the
expectations of foreign air carriers and
commercial operators that 1985 would
be the earliest noise compliance date
they would face in the United States if
the ICAO mechanism did not produce
an agreement by January 1,1980.

Without action to mitigate the noise
contribution of airplanes engaged in
foreign air commerce, the current rule
(which does not apply in all cases to
those aircraft) provides only partial
relief, and places the responsibility for
airport noise reduction primarily on the
operators of U.S. registered aircraft not
engaged in foreign commerce.

As a result of the impact of aircraft
noise on airport neighbors, serious
pressures have developed that could
threaten the continued growth of healthy
national and international air

transportation systems. Those pressures
have led to restrictions on airport usage
such as curfews, restrictions on the use
of certain aircraft, opposition to airport
development and serious liabiity
exposure for existing aL-ports.

To provide an overall perspective,
consider that there are over 13,000
public airports operating in the United
States. Those airports vary widely in
their size. closeness to populated areas,
and aircraft mix. Some of those airports
are among the busiest in the world. with
84 airports having more than 200.000
annual operations, 160 airports having
more than 150,000 operations each year,
and well over 200 airports having more
than 100,000 annual operatons. The
busiest airports are generally located in
the vicinity of the larger metropolitan
areas and. thus, affect rsignificant
number of people.

Underlying this amendment to Part 91
of the Federal Aviation Regulations are
several years of study by the FAA of the
considerations and objectives of § 611 of
the FA Act and the recently enacted
statutory mandate. The conclusion is
that, both from the standpoint of the
quality of life in hub airport
environments and from the standpoint
of the preservation of strong national
and international air transportation
systems, Federal action is required to
ensure that all aircraft operated to and
from airports in the United States
achieve noise levels at least equivalent
to current Part 36 ("Stage 2") noise
requirements.

V. Title III, Aviation Safety and Noise
Abatement Act of 1979

Title III of the ASNA Act of I979
requires the Secretary of Transportation,
acting through the Administrator of the
FAA, to make certain changes in the
aircraft operating noise limits rule
contained in Subpart E of Part 91. This
amendment contains those required
changes, outlined as follows:

Section 302 requires the completion of
rulemaking to require both foreign and
domestic operators engaged in foreign
air commerce to comply with rules
comparable to those currently contained
in FAR Part 91, Subpart E. Under that
section, the rulemaking would have had
to conform to any pertinent agreement
reached through the International Civil
Aviation Organization (ICAO] by
January 1.1980. Although such an
agreement was not reached, that section
also permits the rules to require
operators engsged in foreign commerce
to comply with either the present
domestic rule (contained in Parts 36 and
91) or ICAO Annex 16. if the Annex 16
standards "are substantially
compatible" with the rule contained in
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Parts 36 and 91. Thus, the FAA will
examine, on a case-by-case basis, any'
requests for a determination of
equivalency. It will determine whether,
as applied to specific airplane models, .
the noise requirdments of ICAO Annex
16 are substantially compatible with,
and achieve results equivalent to those
achievable under, current Part 3. Thus,
this amendment requires compliance
with the same noise requirements for all
operators engaged in foreign air
commerce in the United States,
regardless of whether the operator is
U.S. or foreign aid regardless of the
State of manufacture or registry of the
airplane.

Section 303 provides a "new
technology aircraft incentive" by
permitting continued operation of
noncomplying ("Stage 1"), two-engine
and three-engine airplanes until no later
than January 1, 1986, and January 1,
1985, respectively, if the airplane will be
replaced by a "Stage 3 airplane." To
qualify, the operator must have an FAA
approved replacement plan based on a
binding contract entered into before
January 1, 1983, specifying a delivery
date for the replacement airplane before
the applicable compliance date.

-Section 304 entitled "small community
service exemption" provides for
issuance of exemptions to operators of
noncomplying ("Stage 1"), two-engine
airplanes to provide air transportation
services. Those exemptions. expire on
January 1, 1988, for airplanes with 100
passenger seats or less, and on January
1, 1985, for airplanes with more than 100
passenger seats (as those airplanes were.
configured on December 1, 1979, or at an
earlier date established for any
particular airplane]. If an airplane
covered by an exemption is sold, or
otherwise disposed of, to another person
after January 1, 1983, it isno longer
exempted and is subject to the
requirements that the airplane be
brought into compliance before further
operations in the United States.

Section 305 rescinds the current
limitation in Subpart E concerning the
permissible use of noise level
"tradeoffs" when demonstrating
compliance with Part 36.

VI. Comments and Responses

The FAA received 42 comments from
a broad spectrum of interested persons
in response to Notice No. 80-7, including
domestic and foreign governmental
bodies, aviation industry and trade
organizations, and airplane operators,
and airport owners and operators. Some
commenters supported the proposals,
particularly those granting relief from
the original compliance schedules for.
two-engine and three-engine airplanes.

Most foreign commenters objected
strongly to extending the operating noise
limits to foreign registered airplanes
operated by foreign operators engaged
in air commerce in the United States.
Comments and FAA's response to them
are discussed as follows:

Applicability to Airplanes Engaged in
ForeigSn Air Commerce

Fourteen comments were received;
most objected to the proposal to require
foreign registered aircraft to meet the
requirements of Subpart E of FAR Part
91. The commenters expressed their
belief that matters affecting the
economic operation of international air
transport services should be resolved
multilaterally, rather than through
unilateral action.by a single nation. In
that connection, most of these
commenters expressed their belief that
noise standards affecting interniational
operators should be developed by the
International Civil Aviation

* Organization (ICAO).
One commenter (the Government of

the United Kingdom) is representative of
those vieivs in stating:

Civil aviation is an international activity,
and cooperative efforts are essential to

* ensure both efficient air transport operations
and the orderly development of international
civil aviation. The chief forum for this
cooperation is the International Civil
Aviation Organization (ICAO) * * * It has
been a common principle of action in this
field that, while states may naturally
introduce whatever regulations they wish for
aircraft on their own national register, they
should not introduce regulations for foreign-
registered aircraft in the absence of
international agreement.

The FAA basically agrees with these
statements of principle, preferring
requirements based on international
agreement. In the Aviation Noise
Abatement Policy issued on November
18,1976, the DOT/FAA stated:

The United States will seek early
agreement through the International Civil
Aviation Organization (ICAO] on noise
standards and an international schedule for
compliance with Annex 16 or Part 36. In the
event that agreement is not reached within
three years, from January 1, 1977, then
regulatory action will be taken to require alf
airplanes operated by all international
operators to meet the noise level standards of
Part 36 or Annex 16 during the five-year
period thereafter at a phased rate of
compliance similar to that established for
domestic operations. The ultimate
requirements applied to U.S. international
flag carriers will not be anymore stringent
than those applied to foreign competition.
Where U.S. air carriers serve both domestic
and foreign routes, the delayed international
requirements will be applied only for that
percentage of total operations that are in
international service. These requirements

may be superseded by agreement reat:hed
through ICAO, In which the United States,
concurs and which does not discriminate
against U.S. carriers. (That policy statement
is reflected in § 302 of the ASNA Act as
statutory mandate.)

For the above reasons, application of
Subpart E to aircraft engaged in foreign
air commerce was effectively delayed
for three years to give ICAO additional
time to reach agreement. As adopted in
1976, Subpart E did not apply to foreign
registered aircraft, while operators of
U.S. registered aircraft engaged in
foreign air commerce could elect to
apportion their fleets. However, in
accordance with the above stated policy
and in accordance with § 302 of the
ASNA Act, overriding concern for the
health and welfare of the Nation's
citizens and fairness to the Nation's
domestic operators requires that In the
'absence of international agreement, the
United States proceed with adopting
appropriate rules for operating in the
United States.

Many commenters asserted that,
indeed, there had been'an international
agreement reached through ICAO.
Indeed, enormous efforts were made
within ICAO to resolve this question.
However, on May 9, 1979, the Council of
ICAO transmitted (by the Secretary
General's June 19,1979, letter AN 1/
54.7-79/106) a request that all
contracting states:

(a) Not prohibit before January 1, 1088, the
operatofi of foreign registered subsonic jet
aeroplanes not conforming to the noise
certification standards of Chapter 2, Part Ilof
Annex 16 (Third Edition) into and out of their
territories;

(b) Limit prohibition of operations to those
airports which have been identified by them
as having noise problems and have been so
declared through appropriate means and to
inform ICAO accordingly.

No vote was taken in the ICAO
Coun~il; the decision was developed by
consensus. Reservations of endorsement
were recorded regarding the date in the
first paragraph by the representatives of
Canada, the Federal Republic of
Germany, Japan, and the United States.

'The representative of the People's
Republic of China recorded his
abstention to the action as a whole.

The FAA does not agree that the
ICAO Council decision constitutes the
agreement contemplated by the 1976
policy statement or that it constitutes
"noise standards and an international
compliance schedule" as contemplated
by § 302 of the ASNA Act. It proposes
no action until 1988. It is silent on any
actions during or after 1988 and,
therefore, does not meet the stated
needs of the United States as enunciated
by the FAA and Department of
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Transportation more than three and a
half years ago. Accordingly, the United
States must proceed to regulate airplane
operations under U.S. law.

One international aviation body, the
European Civil Aviation Conference
(ECAC). reported on its earlier efforts to
negotiate among members a different
type of fleet noise level limitation. Their
suggestion was to "offset" a limited
number of noisy aircraft through the use
of quieter aircraft. Their comment
suggested that the FAA might consider
this or some similar method as a basis
for "finding a mutually satisfactory
arrangement." While the FAA is
considering several cumulative noise
evaluation systems (in a separate
regulatory action required by Title I of
the ASNA Act) for use around U.S.
airports, it is not practical at this time to
apply that type of methodology to the
regulation of aircraft fleet composition
on a nation-by-nation or airline-by-
airline basis.

The International Air Transport
Association (IATA) suggested that the
FAA could adopt the rule as proposed
but add a clause to the effect that the
rule would not apply where it is
inconsistent with an obligation assumed
by the United States to a foreign country
in a treaty, convention or agreement.
The United States would then, in good
faith, negotiate rputually acceptable
compliance dates with foreign
governments, individually or
collectively, covering their carriers who
serve airports in the United States.

The FAA notes that the suggested
additional clause is unnecessary since
most regulations (not just Subpart E of
Part 91) can be superseded by
international agreement.

Use of Part 36 or Annex 16 Noise Levels

Sixteen comments addressed the issue
of using either FAR Part 36 or ICAO
Annex 16 certificated noise levels to
determine compliance under Subpart E
for foreign operators. Fourteen of those
urged the use of Annex 16, while two
suggested that compliance with either
noise standard should be accepted
under the rule.

Several reasons were advanced for
adopting the Annex 16 method and
levels. One stated that even if the
objections to unilateral action did not
exist or can be resolved satisfactorily, it
would be essential for the United States
to accept the international standards for
foreign-registered aircraft contained in
ICAO Annex 16, Chapter 2, specifically
the noise levels.

The commenters questioned the
justification in the preamble to the
notice for requiring Part 36 levels.
stating it was "feeble and contains

errors of logic." The commenters felt
that in pointing to technical differences
between Part 36 and Annex 10, the FAA
failed to recognize that in practice those
differences are "imperceptible." The
commenters felt that while Annex 16
does not include operational
requirements like those in Part 91.
Subpart E. the preamble failed to note
either that neither does Part 36 (which is
the U.S. national "equivalent" of Annex
16) or that Annex 16 was referred to in
the ICAO Council's May 9,1979, request.
The commenters stated that the
preamble to the notice suggests that use
of Annex 16 for the international portion
of the U.S. rule could, for some U.S.
operators, create two distinct fleets, but
fails to recognize that use of part of Part
36 would, for some foreign operators
already operating Annex 16 airplanes,
create a second distinct fleet of the
same type having to meet the U.S.
requirements. The commenters
frequently contended that use of Annex
16 would not tend to reduce the
protection to the public health and
welfare intended by the proposal, that
the differences in reduction are
effectively nonexistent, and that the
proposed rule ignores the clear intent of
Congress that Annex 16 be the
standards applied to foreign air carriers,
regardless of whether or nut the U.S.
accepts that ICAO has reached an
agreement on the matter.

The FAA appreciates the views
expressed in these comments. However.
it should be noted that FAR Part 36 and
ICAO Annex 16 are not competing or
fundamentally differing aircraft noise
standards. They are, indeed, a part of
the same carefully coordinated
international regulatory fabric. The
Chicago Convention established the
basic framework for close international
cooperation in the development of a
broad range of aviation standards,
including noise. Article 37 of the
convention commits each signatory to
collaborate in securing the highest
practicable degree of uniformity in
international standards, such as Annex
16. However, Article 38 provides that
any State which considers it necessary
to adopt regulations or practices
differing from those established by an
international standard need only notify
the ICAO of those particular differences.
Article 38 thereby recognizes the right of
any State to adopt regulations differing
from those in an ICAO standard, In this
connection, in certain respects, Annex
16, Chapter 2. is less stringcnt than the
"Stage 2" noise requirements of Part 30
for two- and three-engine airplanes but
achieves equivalent results for airplanes

with four engines that do not have a
high bypass ratio.

The United States has been. and
remains an active contributor and
participant in the development of Annex
16. As a result. Annex 16 and Part 36
share more characteristics than those in
whLh they differ. They use the same
noise unit and, generally, the same noise
tests, In adopting the more stringent
standards for new types of airplanes,
both ICAO and the FAA promulgated
nearly identical rules. As a result. ICAO
Annex 16, Chapter 3, and FAR Part 36
"Stage 3" noise limits and test
procedures are "substantially
compatible" under the meaning of the
ASNA Act of 1979. The two achieve the
equivalent results. Therefore, it is the
intent of the FAA to accept from
operators engaged in foreign air
commerce demonstrations of
compliance with Chapter 3 of Annex 16
as meeting the noise requirements of
Subpart E of Part 91. Of course, that
accommodation does not waive or
otherwise modify other requirements to
demonstrate literal compliance with Part
36, such as actual certification for the
issuance of U.S. type certificates and
standard airworthiness certificates.

Other portions of Annex 16 are not
"substantially compatible" with the
corresponding requirements of Part 36
and do not assure equivalent results.
Significant differences occur in test
conditions, test equipment, and
microphone locations, but the most
important differences are in how the
airplanes are flown during noise tests.
Annex 16 allows engine power to be cut
below that power allowed during Part 36
testing. Further, the Annex allows this
cutback to be applied to two-engine and
three-engine aircraft earlier than would
be allowed under the U.S. specifications.
For example, those differences, when
applied to several widely used
airplanes, could result in masking the
following increases in takeoff noise
level:

Takeoff
B-727-3.9 dB
B-737-4-5 dB
DC-9-4s dB
A-300--Z5 dB
BAC-1-11-500--5.5 dB

Further, increases of 1.5 to 2.5 decibels
(dB) and 0.3 to 0.4 dB could occur on
sideline and approach. An additional 1.0
dfB tradeoff would also be allowed
between takeoff, sideline, and approach
noise measurements. Clearly, whether
or nut such increases were applied for
these particular airplanes, standards
that would allow such differences
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cannot be said to be,"substantially between the two standards are the impact of each difference in terms of
compatible" or equivalent in results., .presented- inthEfollowing'table-It also. certification. noise levels and. noise-

Details of the technical differences presents a quantitativeapproximation of limited takeoff gross-weights,

ICAO Anner16',.Chapter 2/FAR 36 (ireffect onaJbn.1,197.- Stage 2 Differences Relatd to Notlce No. 80-T

FAR 36, stage 2 ICAO annex:f6 chapter2. Estimated impact of diferences

FAR 36, Appendb A Appendk Fnnex,16
1. A36.1(b)(3). Ambient temperature testda ower lrit 41

° 2.2.3. Ambient temperalure-testday lower nmit36 F_ The difference in the lower limit on;the test-dayweather windowi1s not quan-
F. tillable. The lower value- allowed by Annex 16 could result In test being

conducted under conditions leading to large values of atmospheric ab-
sorptiorL This in turn would require larger corrections when adjusting th0
as. measured data to referenceday values,

2. A36-1(d)(3). * minimum distance of 370 ft at ap: Chapt Z Para 2.3.1(c), Approach measurement polit The approach path measurement location dilference appears In. several
proach measuring point'(1.0 NM from.threshold) 394 ft vertically belowthe3 descentpath atrpos-I parts of the standards and will be discussed with the Appendix a le0t Col,

tion 1.08 NM from threshold. "dition differences.
3. A362(d)(6). The amplitude resolution of the analyzer must 3.4.6. The ampltude, resolution of' the' analyzer shall The-analyzer amplitude resolution requirements In FAR*36 Inherently leads

be at least 0.25'dB.- be 0.5 dB or less.. to greater measurement accuracy. The resulting noise level dilferencea
cannot be quantified; however, the analyzer specifications could result hi
less precision than would be expected with the FAR 38 specifications.

4. A36.2(d)(8). The dynamic rangeof the-.analyzer shall be at 3.4.8. The-dynamic range. of the. analyzer star be at The analyzer dynamic range requirements In- FAR 36 should lead to the ac.
least 55 dB. least 45 da. quisition of more noiso data and hence to greater measurement accuracy.

Again the resulting noise level differences cannot be quantified; however.,
the- Annex 16 analyzer-specillcations could result In loss of data. and In.
less precision than would be expect6d with the FAR 36 specificalions

5. A36.3(b)(3). - atmospheric environmental, data, 52.3. atmospheric environmental data meas- The advantage of fre:rent attrosphec measurements depends on. tIlo
measured at hourly intervals or less during test ured immediately before, after,, or during each length ot the test periodand the variabililty of the atmosphere. Again noise-

" test * * .. leveltdifferences cannot be quantified.
6. A36.3(d)21(a) ." * data corrected to approach aircraft 421(b). * data corrected to aproactkheight of As with No. 2, this reference to approachr conditions witl be- addressed

heightof 370 feet* (see A36.1(d)(3) above. - 394 ft. below-.
FAR 36, AppendfxB AppeniL,-1Annex 16-

7, 836.5. Duration correctiorn-f PNLT(krat the.10 dB down 4.5.1.3. If PNLTM is lessTha9 9O.'PNdB, theddration, In this-case, the Annex 16 ccrrect on was better fthrtheaFAR 36corrctinu
points is 90 PNdB or less, the value of d may be taken correction shal. betaken as equalto 0. Actually neither was-appropriata butin some cases the original B36.S pro
as the time interval between the initial and the tinal' cedure, which was subsequenty-amendod, erroneously resulted In noga.
times for which PNLT(k) equals 90 PNdB. five corrections as large as- 13 EPNdB. This-amendment (Amendment 36-

5) became effective on September 20, 1976; hencesome prior crtlilfca-
tioicould Include the Improper correction.

FAR 36, Appendix C' -Chapfer2.AnneX16 .

8. C36.3(a). Takeoff point 3.5 nautical miles from start'of 2.3.1(b). Takeoff point 6500 m;(3.51 NM) (difference The small difference In takeoff measurement point location would result In
<takeoff roll. of 60.8 ft). lessthn'0.1 dB difference irrmeasured takeoff noise levels.

9. C36.3(b). Approach point I nautical nrhie from threshold. 2.3.1 (c)-Approach 2000 nr (-.08" NM7 from threshold. The difference In approach measurement: poInL location would result It
(486 ft difference in dasptacement]394-369=25 ft- Annex 16 measured noise levels approximately 0.3 to 0.4 dO lower than
height). Mose-measured In a FAR 3f6 certilication.

,..10. C36.3(c). Sideline point'025 nautical miles from runway 2.3.1(a). Lateral point650 ('.35NM) from runway The difference I sideline measurement point locations for two and three
certerline except for more- than three tuo;e lengines,- centerline (Difference 6 ft for 4 engine aircrafLtand engine, arcraft'would result In Annex 16- measured noise-levels approxl
this distance must be 0.35-nautical miles. 613.7 ft for 2 and 3 engine aircraft,-Ee, 2132.7 vs; mately 1.5 to 2.5 EPNdB lower than those measured in a FAR 36 certifl.

1,519.0 t). . cation. For the four engine aircraft the measured noise levels would be
the.same under the two prcccdures.

i1. C36.5(b). Tradeoff. Sirn:ofexceedances notgreaterthan 2.5.1. Sum of exceedances7not'greatertham 4'EPNdW- The difference in tradeoffs would probabirbe noted at the. takeot ot ap-
3 EPNdB and no exceedance greater than 2.EPNdB. and no exceedancegreater than 3 EPNdB' . proach measurement points since Stage 2/Chlapter 2 sdeline valuiis have

ge erally-been low enough taprovide tr ading margin. Undr the <tra-
doff provisions an increase ol as much aw T da would be acceptable-at
one of these two points under an Annex 16 certlication.

12. C36.7(b). Takeoff poweror thrust must be used'to the 2.6.1.1. Takeoff thrust shall be used to a poit:at The difference resulting from the lower Annex 16-cutback alliude (700 IQ,
point at which altitude. at least: 1',000. fl above runway which height is at least 210 m (700 ft). above for two and three epgine a rcraflt Is particularly' dilflcult to, quantity, since
reached exceptfor airplanes with more than three turbo- runway. the bestcutback altitude Is usually Identified as the result of an optimi-
lot engines this aittude mustnt be less tha.700 ft -atforr-process. Actually for tw- engine-aircraft the optimum:cutbac)lcaU

lude Is probably above the 1.000 It FAR 36 requirement, hence there
should-notbe an Impact on;two englne-alrcraltnolse certification levels.
For three- engine aircraft the lower allowed cutbacttalttudo probably pro-
vides time for a noise reductiort due to reduced tlvtst for the Annex 1
crtification test whichwould no2be'allowed under'a FAR 36lest The
magnitude of the reduction for. three engine aircraft Is aircraft spedrac (to:.,
powered by high or low bypass engine, small narrow.body or largo wide
body; etc.), and could be approximately-a 3 to 4 EPNdB lowering of certill-
cated takeoff noise levels.

13. C36.7(c). " the power may not be reduced below 2.6.1.1. * the thrust thereafter (e- after cut. The-requirement specifying tho thrust level alter power cutbackhas possibly
that which will provide level flight with one engine 4nop- back), shall not'be reduced.below thatthrust which the. largest Impact In terms ofrdiffdrences-in Annex 16, Chapter 2, and
erative or that which will maintain a climb gradient of aL will maintain a cttmhb:grad-entof at reast4 percenL FAR 36, Stage 2 certifdiatin nolse- levels. The differences are, noted In
least 4 percent, whichever Is greater. allowable maximum takeoff weight as well as In noise level and apply only

for two and three engine aircralt Noise level diflerences have been ident$
tied for aircraft with takeoff gross weight ever 75,000 pounds ranging from
0.6;to 60 EPNdB. The two engine aircraft reported, specifically, the B-
73T-200, al DC-9's. OAC 1-1L-500"s. and the A-300,0l/92 would have
respectively. 4.6. 4.9, 5.5, and 2.5. EPNd lower certificated noise levels If
measured by Annex 16 Instead of FAR 36,proceduresThe three engine
aircraft reported. namely the B-727-200 and the DC-10'S would havere.
spectlvely. 0.9 and 1.0 EPNdF lower noise levels. In terms of Impact on
maxi"um allowable operational takeolf wlght;the B-737, DC-0.ahd SAC
1-Ml aircraft could operate at approximately 35.000 pounds greater weight
under Annex 16, Chapter 2 than under FAR 36.Stage 2. Correspondingly,
the, A-300, B-727, and D0-10 could realize.weight increases of 45,000,
10.000, and 33,000 poundsitf certificated under Annox:l6 rather than FAR
36,

f
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In summary, the FAA concludes that
these differences are collectively
significant, particularly for two-engine
aircraft which are eligible for exemption
under § 91.307. The practical, immediate
effect of the application of Part 36 noise
requirements to those airplanes is, thus,
greatly minimized. While the FAA
intends to accept certain demonstrations
of compliance under portions of ICAO,
Annex 16, it is not adopting a less
stringent standard for some foreign
operators that might require, to avoid
undue discrimination, the adoption of
that same less stringent standard for all
operators engaged in foreign air
commerce in the United States. To do so
would impinge upon the additional
beneficial effects already achieved
under Stage 2 noise levels of Part 36. It
could also put in an unreasonable
position those aircraft operators
(especially U.S. domestic operators)
who have already ordered or placed into
service Part 36 equipment or
replacement aircraft or who have placed
operating limits on the certificates of
their airplanes to meet the current
Subpart E requirements. It could also
contravene the nondiscriminatory
requirement of J 302 of the ASNA Act.

The nondiscriminatory posture is not
affected by a distinction between
airplanes engaged in domestic air
commerce and those in foreign
commerce. That distinction was an
essential element of the original 1976
rule. Accepting certain noise levels
under ICAO Annex 16 that are shown to
be the equivalent of those achieved
under Part 36 removes the legal
impediment to demonstrating and
accepting noise levels that are
equivalent. However, the noise levels
must, in all cases, be shown under
conditions fully consistent with the
certification basis of the airplane as
determined by the certificating
authority. In other respects, the
determination of equivalency is based
solely on whether compliance with the
requirements of Part 36 have been
shown or would have been shown had
compliance with the provisions of Part
36 been the objective.

An indiscriminate approval of Annex
16 as equivalent to Part 36 would result
in noisier aircraft being introduced into
this nation's airports. Such approval
might also result in the application of
less acoustical technology to existing
airplanes than is already planned.
Because of the logarithmic nature of
sound pressure levels and their
perceived effects on humans, much of

the expected benefit of the compliance
program would be lost forever to this
Nation's citizens. As a result, such a
decision could be expected to encourage
the proliferation of local airport actions
designed to counter the increasing noise
impact. The FAA does not believe that
this scenario would be beneficial to the
orderly development of either air
commerce or international comity.

The noise requirements proposed and
those adopted apply the same noise
standard to all operators of affected
aircraft operated in foreign air
commerce in the United States
regardless of whether the operator is
U.S. or foreign, and regardless of the
State of manufacture and registry of the
airplane. The FAA has carefully
considered whether the same rule can
properly apply across the board and
concluded, for the reasons presented in
the notice and this preamble, that the
differences in treatment already built
into the rule, together with those being
adopted by this amendment, adequately
and properly reflect the distinctions that
can and should be made.

The FAA continues to be concerned
about the artificial creation of two
"complying" fleets. In fact. however, for
most of those American-manufactured
aircraft operated by foreign operators
for which retrofit or reengining
hardware has been developed and
certificated, the modified airplanes meet
Part 36 requirements. Information
currently available to the FAA appears
to indicate that only a very limited
number of airplane models affected by
the rule cannot meet the Stage 2 noise
level requirements under Part 38 but can
meet the requirements of ICAO Annex
16, Chapter 2, by using available
technology. Under the rule, both foreign
and domestic operators of these aircraft
will have the same equipment and
applied acoustical technologies.
However, under the suggestions offered
by commenters, if some Annex 16
airplanes were permitted to be flown
under the rule and those airplanes are
not shown to meet Part 36, they still
could not be transferred to operations in
domestic U.S. service after 1985. That
would impose a needless burden on
both U.S. operators and the FAA to
segregate the two complying fleets.

This issue has several other facets.
For one, British Aerospace reports that it
has expended considerable funds in
developing hushkits for its two-engine,
BAC 1-11 series aircraft. Because of its
research and development program, it
has developed a hushkit available to
retrofit existing BAC 1-11 aircraft,
which is incorporated in all current

production models. That kit, according
to the commenter.
"Represents the best standard of
silencing which can be built into this
aircraft, and enables all varieties of
BAC 1-11 to meet the standards of
Annex 16. However, the later and more
developed series of l-l's, while being
able to comply with Annex 16 by means
of this hushkit cannot comply with the
standards of Part 36, by a small margin.
Several of these aircraft are operated by
airlines into the United States of
America, and would be affected by
these proposed regulations. As the
hushkit which is available represents
the highest standard of silencing
technology applicable to this aircraft
type, we consider it is economically
unreasonable and not in the public
interest that these aircraft should be
prohibited from continuing to conduct
operations into the States".

Similar views were fully addressed in
the 1976 preamble adopting the original
rule and, thus, are not repeated here.
However, FAR Part 11 exemption
process provides an adequate
administrative mechanism to grant relief
from strict compliance in particular
cases when found to be in the public
interest and consistent with the
provisions of the ASNA Act. While no
predetermination can be made or should
be inferred for any specific aircraft,
operator, or situation, the FAA Is
mindful of the purposes and limitations
under Part 11 as a mechanism providing
the needed flexibility under the rules.
We also note that the two-engine BAC
1-11 airplanes would be able to operate
in the U.S. until January 1,1965, or
January 1,1988, under the service to
small communities exemption
provisions of the rule for all two-engine
airplanes.

Final Complance Dates
Fifteen comments were received on

the proposed January 1,1985,
compliance date for aircraft operated in
foreign air commerce. Most of these
comments were discussed previously
under the discussion on applicability of
the rules. However, the British
Government pointed out that they have
adopted a January 1,1986, limit on the
operation of aircraft not complying with
Annex 16 on their aircraft register. They
pointed out that the effect of the
proposed regulations would be to
prohibit the use of the affected UK-
registered aircraft in the United States
during the last year of their permitted

I I . I I II I
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use in Great Britain. The commenter
does not suggest that a large number of
aircraft would be involved, but.that the
effect of such a prohibition could'be
serious for a, number of their operators,
particularly second-line operators and
cargo operators, for whomno.
satisfactory, complying aircraft is
available to replace aircraft on long
range, "thin" routes, or on route- -
development, which could not support
larger aircraft.

While the FAA recognizes;the cited-
needs thatimay arise in individual cases,.
the ASNA Act does not provide that
discretion for not applying the 1985 date,
except with regard to the two
exemptions contained in the ASNA Act
and the traditfonalPart 11 exemptions.

Phased Compliance
Several comments were received or

the FAA's proposal not to.prescribe for
aircraft operated in foreign air
commerce the same schedule for-phased
compliance imposed on U.S. registered
airplanes One. commenter (the Towm-
Village Aircraft Safety and Noise
Abatement Committee of theTown of
Hempste'ad, New York) suggested, thatit
would be very desirable tohave.an
interim deadline fr the rule so thatthe-
carriers affected-would have to. begin
movement toward compliance before:
1985 in: enough. time to ensure that the
1985 deadline will be. met by alLcarrFers
affected. Othercommenters welcomed
the fact that no, structured phased
compliance schedule was proposed&

The imposition of phased compliance
schedules would provide no meaningful
relief. Nearly alt-foreign carriers, serving
the United States already own and
operatesome complying airplanes, and
operate some airplanes entirely outside
of the-United States. Enforcement of any
phased compliance rule would of
necessity involve complex reporting and
bookkeeping requirements to verify
operation of specific airplanes in the
United States and percentages of total
operations by those airplanes.
Experience with the domestic,.phased-
compliance rule has shownsuch:
enforcement to be time-consuming and
laborious for both operators and
government. While the domestic.
compliance plan requirements are an
important complement of that rule, its
successes are achieved in large part"
becau6b all the aircraft are on the U.S.
registry, are flown at least in part in the
United States, and direct
communications with the operator is.
possible. Such is not the case witht
foreign operators serving the United'
States with varied equipment and
sometimes on an infrequent basis.
Further, as a practical matter, complying

airplanes- serving the United States will
necessarily-be-phased-inin order to
meet final compliance dates. The rate of
that complianceisless important to
require by rule than is- assuring there. is
a mechanism for monitoring the progfess
towards that compliance. That -
mechanism already exists for f6reign.
operators;There is no indication that
the rate of phased compliancewould be
greater-were itiprescribed inthe rules.
Rgplacement Ahplanes

Several commenters expressed their
concern with the lack ofreplacement
airplanes for those four-engine aircraft
currently in their passenger or aircargo
fleets. One commenter (Zantop
International Airlines) suggested that
procedures be established which will
preserve the integrity, of the currentU.S.
Civil. Reserve Air Fleet, pending the
availability of replacement of all-cargo
aircraft. There is no substantial
evidenceof either a lack of complying
passenger orall-cargo aircraft available
on the free market, or-a shortage of such
aircraft that will develop between now
and 1985. There is-also no requirement
that four-engine aircraft be replaced
only by another four-engine aircraft. -
Therefore, there-is nor compelling reason
to create-a different set ofregulatfons
for the replacement of cargo aircraft
from those covering replacement of
passenger-carrying aircraft. However,
the FAA will continue to monitor-those
situations- carefully and will consider, ff
necessary; appropriate relief under § 611
of the Act and theASNA Act.

Service to Smalr Comminities
Exemption "

Fourteen comments were received on
this feature of the proposal. Thirteen of,
those approved of the-proposed
exemptibnbut expressed condern that
the language inthenotice did not,
correctly reflect the intent of the ASNA-
Act. Specifically, commenters
questioned proposed § 91.307 because it
appeared to create-an element of
administrative discretion in the granting
of the service to small communities
exemptions.They-expressed the view
that 304 of theASNA Act was clear
and unambiguous and did not provide
for such discretion. The only discretion
authorized by § 304 is that limited
authority to provide relief from the
December 1, 1979, eligibility dat& for the
100-seat configuration standard in order
to avoid unreasonable hardship or
advantage for a carrier's ability to
utilize the small community exemption
provision.

The FAA agrees that § 304 of the
ASNA Act does not confer discretion in
granting service to small cominunities

exemptions covering eligible aircraft
under terms of the ASNA Act. Section
91.307 does not attempt to impose such a
limitation but uses the statutory
language to. distinguish that special
exemption from other exemptions Issued
under the Federal Aviation Act.

The FAA observes that in raising
these objections to proposed § 91.307,
the commenters did not contend that
Congress enacted the exemption in § 304
for purposes other than maintaining
small community service. As a practical
matter, small community service in fact
will be a primary result of the
exemption. It is nevertheless apparent
that Congress chose to avoid making
definitive judgments or providing
criteria as to what constitutes "small
comnmunity service." The term is not
defined in the ASNA Act or its
legislative history. Persons familiar with
airline operations know that such an
attempt would either be futile ordestroy
the basic objective of § 304. Many
airline and air cargo systems are fully
integrated. Aircraft routing patterns
simply do not permit dssignments of
particular aircraft to discrete missions
such as "small community service."

In general. the FAA agrees with the
views of those commenters who
indicated the title "Small Community
Service Exemption" does not legally
impose-any requirement of small
community service as a condition for
granting the exemption. The substance
of the- statutory and regulatory
provisions (and the discussion in this
preamble) were designed to promote
that service to small communities.

Proposed § 91.307(a) says (in part),
"the Administrator issues an exemption
from the noise level requirements, under
this subpart to permit operation to
provide services to small communities in
the United States." The FAA did not
propose and does not intend, to require
operation to small communities either as
a prior condition for the approval of the
exemption or as a condition for
continued operation under those
exemptions, Nevertheless, to avoid
future confusion on that point,
§ 91.307(a) has been edited to clarify
that result.

There was one dissenter to providing
the exemption prescribed by the ASNA
Act for two-engine airplanes. A foreign
government (United Kingdom) pointed
out that the notice proposes less
stringent requirements for two-engined
airplanes on short haul flights in the
United States. Since virtually all the
noncomplying turbojets operating on the
longer haul routes from Europe to the
U.S. are four-engined airplanes, the
commenter opined that the "small
communities" exemption would likely
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benefit only domestic US. operators. A
domestic carrier operating the right type
of airplane from a major airport to a
small community could claim an
exemption, whereas a foneign carrier
operating the same type of airplane to
the same major airport could not. Thus,
the commenter felt tkere was an element
of discrimination which is objectionable.

The FAA disagrees with that analysis.
Since the exemption is available under
the statute and the rule to all operators
of two-enge airplanes, some of the
most likely beneficiaries of the
exemption are small operators engaged
in air commerce including those
providing air services between U.S,
airports and vaious points in the
Caribbean. Canada. and Latin America.
It does not put ioraa qperators at a
competitive disadvanage in serving the
same mackets. U.S. operators are no
more aWe lo use tbwegine airplanes
under the rule io serve U.S.-European
marets han their foreian counterparts.
Also. that oommenter may have beea
influenced by the mistaken view that
petitions for the exemption would be
judged on ihe basis of the appicant
act Mal providing service to small
communties in the United States. rather
than the Congressional basis for
preserving aircraft capable of providing
service to small communities. The
statutory provision, which the
Admiistratorn mst implement, limits
the exemption is two-engine irptanes.
The rde change dted above whosid
allay that conoem.

Many commeuters stated tkat since
the kuapage of the ASMA Ad provided
for no discrtn in issring m
exemien, § ,L30 skould be rewnitten
to provide am "exception," rather than
an "exemption," for two-engine
airplanes. That approach to
implementation was considered.
However, the ASNA Act prescribes
different termination dates based on
prior seating capaches or future
changes in ownership. Because of the
adrirtive needs for monitoring and
enforcing complanoe status and plans,
the FAA has determined that The small
communities provisiol can be
administered most effectively and
expedifiouft as an ei.emption. Thus, no
change has been adopted as a result of
that comment.

One commenter (Air Transport
Association) noted that, as proposed,
the two-engine airplane exemption
expires on any date after January 1.
1983, upon which the exempted
airplanes change ownership (but not
later than January"985 or IM as
appropriate for the seating "
configuration). That provision appears

to present an unintended stumbling
block in corporate mergers and
acquisitions. where legal ownership may
change but the use of the airplane would
not change, Accordingly, the comnenter
suggested adding a new paragraph to
§ 91.307 to read-

The exemption does not terrmnate when
ownership changes due to acqusition or
merg e, and the airplane remains in
substantia y the same iypeof spnice for
which it was used prior to the rhange in
ownership.

After careful orsideration. the FAA
concledes that, with clarification, it is a
reasonable, general interpretation of the
provision that is in line with the
perceived legislative intent, Further, it
could simplify the administration of the
exemption and is the type of guideline
that the FAA would itself have to use in
order to administer the small
communities exemption. However, the
FAA oncludes that there are several
limttions that must be imposed on that
general interpretation and that the
interpretation shotld not be
incorporated into the rule itself.

The FAA has no problem with the
position that under § 304 of the ASNA
Act an exemption issued to an operator
covering eligible, two-engine airplanes
does not terminate under that Act
because of a simple change in the
operator's name, a traditional corporate
merger df two or more corporations
(such as when Southern Airways, Inc.
and Ozark Air Lines, Inc,, legally
merged under the State and Federal law
to create Republic Airlines, Inc.) or
because of a traditional corporate
acquisition of one company by another
(such as when Pan American World
Airways, Inc., legally acquired the
corporate assets and liabilities of
National Airlimes, Inc.). In other
situations, however, the sale, lease, or
other disposition of an airplane covered
by an exemption would, by operation of
§ 304, terminate that exemption at the
time of delivery of that airplane to
another legally recognized "person"
The form and effect of a particular
dispositioa and subsequent use of
affected airplanes may need to be
examined to determine whether it is
covered by the termination provisions of
1304. Thus, § 91.307 is a generally
applicable rule which is not susceptible
to adequate or proper expansion, as
suggested by the commenter, to
delineate regulatorily each factor and
consideration that could affect the
application of the law to every case. It
would be neither wise nor prudent to
attempt to do so. Accordingly, the
interpretation and application 191.307 in

implementing 1304 will be a matter for
determination on an individual basis.

In that regard, the FAA notes that
exemptions under the Federal Aviation
Reguldtions are issued to persons to
whom a regulation applies and grant
particularized relief from requirements
under specific circumstances. Part 91,
Subpart E. prescribes rules applicable to
the operators of the specific airplanes
covered by the rule. Similary,,
exemptions, including those issued
pursuant to § 91.307, are issued to
operators and cover specific activities or
airplanes. Monitoring of termination
dates under J 91.307 necessarily can be
achieved through that procedure
because an exemption is not
transferable with the airplane to another
person and a new operator is not
authorized to operate the airplane
covered by an exemption issued to a
previous operator. In the cases where
the "exemption" authorized by § 304
does not terminate by operation of law,
an exemption to the new operator would
be issued routinely to cover the airplane
and its operation by that operator. The
procedures of FAR Part 11 apply to the
application for and issuance of an
exemption to an eligible operator.
However, for an original issue
exemption based on seating capacity on
December 1. 197% [covering an airplane
not previously covered by such an
exemption), the nondiscretionary aspect
of § 304 authority to g'ant the exemption
constitutes the requisite ' ood cause"
for waiving the full 120-day filing
requirement (§ 11.25(b). Those petitions
should be made at least 30 days before
the proposed effective date of the
exemption. Federal Register publication
of notice of receipt of petitions
(§ 11.27(c) and (f) and disposition of
petitions (§ 11.=[e)) will occur,
however. In other respects, petitioners
for service to small rommunity
exemptions must follow Part 11
procedures and present sufficient
information to determine their
qualification for an exemption. It must
provide information covering operation
of specific, eligible airplanes and the
seating capacity of each affected
airplane to determine maximum
duration of the exemption. The
exemption, when issued, will specify the
expiration date of the exemption for
each airplane coveredby the exemption
document. Modification of the
exemption after issuance will permit
airplanes to be added or deleted from
the exemption under the rules. Thus, an
operator will need and will be issued
only one service tosmall communities
exemption document but that document
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will cover all eligible airplanes covered
by the exexnption provisions.

Other Issues
No comments were received that

specifically addressed either the use of
"tradeoffs" in showing compliance with
the provision of Subpart E or the
proposal not to extend the compliance
plan reporting requirements to foreign
operators or to adjust the content
requirements for plans. Those portions
of Notice No. 80-7 are adopted as
proposed.

Several foreign commenters suggested
that the FAA not introduce noise
certification as an operating rule for

'foreign operators because of the
dangerous precedent this could create in
respect of other airworthiness matters.
One commenter in particular suggested
that the proposed rule would be the
equivalent of thp United.States failing to
recognize as valid the'certificates of
airworthiness of foreign registered
aircraft which do not comply with Part
36. Similar concerns were expressed by
several commenters. Apparently, the
basis for this concern was the .
perception of the unilateral action by the
United States previously discussed and
the effect that this perception could
have on other aircraft certifibation and
airworthiness agreements reached by-
ICAO under the Chicago Convention.

This amendment is directed at the
operation of aircraft in the United
States. It is not directed at airworthiness
certification or authority of ICAO
member States. Article 33 of the Chicago
Coniention requires reciprocal
recognition of certificates of
airworthiness by contracting States,
provided that the requirements under
which they are issued are equal to or
more stringent than ICAO minimum "
standards. It was argued that because
of that requii'ement, the United States
must accept for all operations foreign
registered aircraft certificated to Annex
16 standards. What that.argument fails
to consider is that this amendment does
not in any way affect U.S.-recognitiof of
foreign certificates of airworthiness. It is
merely a restriction on operations of
certain airplanes in and out of U.S.
airports. Other operations of affected
airplanes, such as overflights of U.S.
territory, are not affected. If the United
States were refusing to recognize those
foreign airworthiness certificates, all'
operations including overflights would
be prohibited. Thus, this amendment is
clearly an operating rule and not an
action refusing to recognize foreign
certificates of airworthiness. The
Chicago Convention, in Articles 11 and
12, recognizes the right of each
contracting State to promulgate and

"enforce rules of the air, as long as they
are applied to the aircraft of all
contracting States without distinction as
to nationality. Further, as previously
discussed, Article 38 recognizes the right
of any State to adopt necessary
.regulations that differ from those
established by an international
standard. This rule falls squarely within
those authorities.

It is also important to note that the
United States did not undertake lightly
this action to promulgate an operating
rule but did so only after repeated
entreaties to ICAO to provide leadership
in this matter and with adequate notice
of U.S. needs and intentions. The subject
was first brought under international
discussion in an ICAO special meeting
in November 1969. In November 1976,
the United States announced its
intention to require operators engaged in
foreign commerce in the United States to
comply witW the operating noise limits
rule by 1985. By that time more than 15
years will have elapsed since thematter
was first broached in the ICAO. At this
time, based on their May 1979 decision,
there is no assurance that the ICAO will
endorse an international standard
governing operating noise levels even
after the 1988 date in that decision.

One commenter expressed particular
concern with the possibility that some
United States airports would apply more
stringent regulations of their own
beyond these adopted by the FAA. That
legitimate concern, however, is outside
the scope of the subject and issues
contained in Notice No. 80-7 which is
based on Title I of the ASNA Act. It
should be noted that Title I of that same
Act delineates many of the actions that
may be taken by airport proprietors and
operators to identify and alleviate an
airport community noise problem. Title I
also provides for rules to govern
submission of these proposed actions for
FAA review on an airport-by-airport
basis and charges the FAA with the
responsibility to disapprove any
-proposed actions or combinations of
actions that "create an undue burden on
interstate or foreign commerce." At this
time, the FAA is preparing regulatory
action to implement Title I. Most, if not
all, of the commenters' concerns will be-
addressed in that rulemaking
proceeding.

Several commenters noted-that the
Conference Report for the ASNA Act
urged the FAA to give consideration to
hardship situations involving smaller
carriers operating four-engine airplanes
where the carrier is making a good faith
compliance effort but needed technology
is either delayed or unavailable and
rigid adherence to compliance deadlines

could work financial havoc and deprive
the public of valuable airline service,

- Some of those commenters .
recommended expanding this
rulemaking action to provide specific
criteria for granting that relief. After
careful review, the FAA finds that It
cannot meaningfully improve on the'
admonition of the(Conference Report or
on the provisions of FAR § § 11,25 and
11.27 which contain specific procedures'
for petitioning and for granting such
petitions under the rules in the
particular cases presented. Therefore,
while attention is specifically directed to
the guidance provided by the Congress,
no regulatory expansion or amendment
is needed.

Three commenters included in their
submissions requests for waivers or
exemptions for specific foreign
scheduled air carriers, The FAA cannot
consider such requests in the context of
this general rulemaking proceeding, but
will consider each fully documented
request submitted in accordance with
§ 11.25 of Part 11. However, pending
adoption of this amendment, those
requests were premature in seeking
relief from requirements not yet issued
or evaluated by those commenters to
determine whether or what form of relief
should be sought.
VIII. Section-by-Section Analysis of the

* Amendment
This action amends Subpart E of Part

91 of the Federal Aviation Regulations
(14 CFR Part 91) which contains the
operating noise limits and related
requirements that apply to the operation
of affected aircraft to or from airports In
the United States. The following
discussion outlines the changes to each
affected provision reflecting Title III of
the Aviation Safety and Noise
Abatement Act of 1979.
A. Applicability to airplanes engaged in
foreign air commerce

Section 91.301(a)(1) is amended to
reflect the expanded applicability to
Subpart E for civil subsonic airplanes
engaged in foreign air commerce In the
United States, regardless of the State of
registry of the airplane. The provision Is
restructured and a new paragraph
added to provide comparable treatment
for foreign registered airplanes with
maximum weights of more than 75,000
pounds. The new paragraph indicates
that Subpart E applies if the airplane
would be required by the'Federal
Aviation Regulations to have a U.S,
standard airworthiness certificate In
order to conduct the operations intended
for that airplane were It registered in the
United States. It also clarifies that the
rule applies to operations to or from U.S.'



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Rules and Regulations 79313

airports, not to overflights of the United
States. A new paragraph (a)(Z) is added
to indicae that there is no substantial
need, and. thus, no requirement at this
time for fiorign operators to submit
compliance plans and status reports.
Compliance status of airplanes operated
in the United States by foreign operators
can be adequately monitored trugh
the existing mechanisms covering those
operations amd airplanes. Accordingly.
this amendment does not change
§ 91.M to expand its application to
foreign operators. Current paragraph
(a)(2). concerning drv* supersonic
airplanes not afected by the proposals,
is redesignated as paragraph (a(3).

B. Rela ,imf to Pbrt 36

Paragrapl 913o01M is revised to
expressly incorporate the Part 36
defilimn of'!Stage 2 and "Stage 3"
noise levels and of airplanes described
in tems of those noise levels ("Siqe 2
airplanes" and "Stage 3 airplanes").
Those tem are used whenever
appropriate to identfy more specifically
the apphoable Part 36 noise lev s under
Part 91, Subpart H. Tke paragraph is also
expanded to provide the regulatory
basis for the Admnistator to detennine
that, solely for purposes of Subpart E,
noise certifications under certain
portions of ICAD Annex 16 are
substanfma* compatible with, and
achieve results equivalent to those
Pchiewable under, Fort 36. ose
determntions apply only to subsonic
airplanes eraged in foreign air
conrunerve.

C. Tradeoff provisions

Paragaph ,) go iung Ike
limited applicabift of the tradeiff
proisims of § 03.9(, in gwing
compliance with Subpart E, is deleted.
That change implements the legislative
authorization to use "tradeoffs" in
showing compliance with the provision
of Subpart E (1305 of the ASNA Act).

D. Final compliance dates

Secion 91.303 is amended to reflect
the legislaive au&ouization ( I 303(b)
and 3K ASNA Act) for extending the
final compliance dates beyond January
1, 19M5. (For some airplanes, full
compliance is required before January 1,
1983, under § 91.3o6(h)(Z)(ii).l The
affected provisions govern two-engine
or three-engine airplanes under FAA
approved replacement plans
(§ 9LZ05(d}{i)) or under the small
communities exemption provisions for
two-engine airplanes (S 91.306). In other
respects, the Stage 2 or Stage 3 noise
levels still must be achieved according
to the phased compliance schedule and
by all affected subsonic airplanes by

January 1. 1985. in order to operate in
the United States.

E. Phased compliance

Section 91.305 prescribes the phased
compliance schedule for US. registered
airplanes operated under Parts 121 or
135, including provisions for extending
those dates up to January 1, 1905, under
an FAA approved plan for "replacement
airplanes- that have been shown to
comply with specified Part 36 noise
levels. This amendment expands the
general applicability of that section to
include all affected airplanes operated
in domestic US. air commerce,
regardless of their State of registry.
(That change is necessary to ensure that
the noise abatement objectives of the
rule are not inadvertently subverted in
those cases where U.S. operators
operate foreign registered airplanes in
the United States under the recently
adopted provisions of the International
Air Transportation Competition Act of
19m.] For purposes of phased
compliamoe, the rule distinguishes
between airplanes operated in domestic
U.S. air commerce, and those operated
in rei air commerce in the United
States. The proposed amendment has
been rewritten to clarify the
applicability of each provision, including
the continued applicability of phased
compliance to US. operators of
airplanes engaged in domestic and
forei*n air commeroe in the United
States. The notable exceptions are those
airplanes covered by approved
apportionment plans to engage in
foreign air commerce and the airplanes
operated under service to small
communities exemptions (I 91.30(a)).
The exception provision of I 91305{b)
has been clarified to indicate that for
purposes of phased compliance
airplanes covered by one or the other of
the exceptions are not counted among
the number of airplanes for which noise
level compliance must be shown or
which may not be operated in the
United States. Accordingly, the
proportional, phased compliance must
be achieved by the remaining.
unexoepted airplanes.

For all airplanes engaged in foreign
air commerce in the United States.
regardless of the State of registry,
compliance is required as follows:

(1) By January 1,1985, for all affected
airplanes (except those identified in
paragraphs (2) and 13) below), including
those previously operated under-

(a) An approved method of
appointment (I 91.305(c));

(b) An approved replacement plan
(§91.306 (b) and (c): and

[c) A service to small communities
exemption (§ 91.307(a){3)l.

(2) By January 1.196. for two-engine
airplanes scheduled to be replaced
under an approved plan (I 91.306(a));
and

(3] W, January 1, 198 for two-engine
airplanes having 100 passenger seats or
less and previously operated under a
service to small communities exemption(I 91.sXa)(2]).

The provision for apportionment of
airplanes engaged in foreign air
commerce by U.S. operatorsunder
§ 91307 is redesignated under
§ 91.305(c). That provision is rewritten
but continues to permit persons
operating airplanes in both domestic
and foreign air commerce in the United
States to apportion those airplanes
between the two kinds of operations.
That is accomplished by electing to
comply with the requirements for
airplanes operated in foreign air
commerce with respect to that portion of
the airplanes operated by that person
shown, under an FAA approved method
of apportionment, to be engaged in
foreign air commerce in the United
States.

F. Replacement ak'planes
Under this amendment. § 91.3=5[c), -

governing replacement airplanes, is
redesignated and revised under new
§ 91.30M Specific, additional statutory
requirements are implemented for
replacement of two-engine and three-
engine airplanes in accordance with the
ASNA AcL The contract must be
executed before January 1,1983, and
specify delivery of a Stage 3 airplane
before January 1,1985, for replacing
three-engine airplanes andbefore
January 1,1966 for replacing two-engine
airplanes. This amendment incorporates
those requirements and dates while
preserving the existing rule for other
airplanes covered by Subpart E.

Under the existing rule, the effect of
which is unchanged for other than
certain two-engine and three-engine
airplanes, 91.305(c) permits continued
operation of a noncomplying ("Stage ")
airplane after the applicable phase
compliance date, if it will be replaced
before the final compliance date. To
continue to be operated, the airplane
must be covered by an FAA approved
replacement plan (before the phased
compliance date) with a scheduled
delivery (before January 1, 1985) of an
eligible replacement airplane. To be
eligible, that airplane must have been
shown to comply either (1) with Stage 2
or Stage 3 noise levels before issuance
of an original standard airworthiness
certificate or (2) with Stage 3 noise
levels before issuance of a standard
airworthiness certificate other than
original issue (for airplanes that have
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been reengined or otherwise modified).
The existing provisions are rewritten to
apply only to airplanes not covered by
the ASNA Act "new technology aircraft
incentive" (§ 303) and to clarify that the
replacement airplane "ordered and
* * * scheduled for delivery" must be
under a "binding contract," not merely
an option to buy, as discussed below. In
all cases, operation of the airplane to be
replaced may continue until the dates
specified in the rule but, as prescribed in
the rule, not beyond the date specified
in the approved'plan. Accordingly, the
ASNA Act does not address any
replacement of airplanes subject to he
existing January 1, 1981, compliance
date. To operate those airplanes to be
replaced after that date still requires
FAA approved replacement plans and
binding contracts for replacement
airplanes before the applicable 1981
phased compliance dates.

In order to determine whether
acceptable contractual obligations
supporting a replacement plan have
been executed by the operator of the
Stage'l airplanes, the amendment
provides for the submission of a
certified application for approval of the
replacement plan. Paragraph 91.306(d)
applies to each replacement plan,
including any revised plan, submitted
for approval to the FAA. It requires
operators of the airplanes to be.replaced
to submit to the FAA, Director of the
Office of Environment and Energy, an
application containing specified
information constituting the plan, and
certified as true and correct (under
penalty of 18 U.S.C. 1001), upon which
the FAA may rely in considering
whether to approve the replacement
plan. More than one airplane may be the
subject of a single replacement plan. On
the basis of the application and
replacement plan, the FAA should be
able to determine whether a'mutually
binding contract between the operator-
and an aircraft manufacturer, or other
source, for actual and timely delivery of
an eligible replacement airplane has
been entered into-as contemplated.
under § 303 of the ASNA Act and new
FAR § 91.306.

The information required to be
included in the application should
simplify the process-of applying for and
considering approvals. It should avoid,
In most cases, the need for submitting.
the actual contracts and complex
financing ddcuments for review before a
replacement plan can be approved. It
should provide the requisite assurances
that replacement of the airplanes
covered will in fact occur and an eligible
replacement airplane will be put into
service as contemplated. In that regard,

an approved replacement plan will
permit the continued-operation of the
Stage I airplane only until the date
specified in the plan or its expiration
under the rule and only so long as the
material facts-and representations made
by the operator and relied upon in giving
an approval continue to apply. The FAA
contemplates that commercially sound
transactions must be presented in order
to obtain approval of each replacement
plan. To ensure that the FAA has
adequate information to make that
determination, the amendment includes
authority to request from the applicant
any additional information or
documentation when needed. "

G. Service to small communities
exemption.

The statute provides for issuance of
limited exemptions to permit Stage 1
airplanes powered by two engines to be
operated after-otherwise applicable
interim and final compliance dates
(§ 304 of the ASNA Act). That provision -
is implemented under a new § 91.307.
Under that section, the Administrator
issues to operators exemptions covering
specific-two-engine airplanes operating
in air commerce in the United States.
Paragraph (a) of the new section
provides the statutory dates for
termination of the exemption; that is,
January 1, 1985, for airplanes with more
than100 passenger seats and January 1,
1988, for airplanes with 100 passenger
seats or less. Also, as specified in the
ASNA Act, ff an airplane covered by an
exemption is sold, or otherwise disposed
of, to another person on or after January
1,1983, the exemption terminates on the
date of delivery to that person. Bebause
exemptions are issued to operators, are
nontransferable; and cover specified
airplanes, operation of an exempted
airplane by another person will require
the new operator to show any required
compliance, or, if eligible, obtain an
exemption covering its operation of that
airplane, before operating it. Paragraph
,(b) contains the statutory provision
indicating that the airplane's seating
capacity, which dictates the maximum
duration of the exemption, is governed
by that shown to exist on December 1,
1979, or an earlier date established for
that airplane by the Administrator.
H. Compliance plans and status.

Amendments to § 91.308 do not
include any extensionf of the
reqfiirements for submitting compliance
plans and status reports to foreign
operators. However, several changes in
the'rule, prinnarily affecting U.S.
operators engaged in both domestic and
foreign air commerce, are adopted to
reflect more clearly the changes in the

operating noise limit requirements.
Paragraph (a) is amended to cover
airplanes under foreign registry that are
operated by U.S. operators in the United
States. Editorial changes are made In
paragraphs (b)(2) and (3) to reflect the
Amendments to other sections.
Paragraph (c)(3) Is amended so affected
U.S. operators can break down the total
number of airplanes engaged In
domestic U.S. air commerce and In
foreign air commerce in the United
States, as well as the total number of
airplanes in each of those classes that
are powered by-) four turbojet
engines with no bypass ratio or with a
bypass ratio less than two; and (2) any
other bypass ratio engines or number of
engines. U.S. operators can also report
the number of two-engine airplanes In
each class operated under a service to
small communities exemption, Under
this amendment, current paragraph
(c)(4)(x) is amended to govern only
retirements of DC-8 and B-707 airplanes
operated in domestic U.S. air commerce
and'a new paragraph (c)(4)(xi) covers
those airplanes operated In foreign air
commerce in the United States. Several
paragraphs are redesignated and a new
paragraph (c)(4)(xiv) is added to cover
each airplane operated under an
exemption issued to the operator,
including those operated under a service
to small communities exemption.
Corresponding reporting codes are
amended or added to paragraph (c)(6) to
reflect those Amendments to the
compliance plan and status repotLing
requirements affected by the ASNA Act.
Compliance plans and status reports
providing the information in the changed
rule will not be required until the
operator submits a new or revised plan
and report after the effective date of this
Amendment.

Effective and Compliance Dates
In light of the objectives and effects of

this amendment, it is being made
effective upon publication in the Fedorl
Register. The amendments of
§ § 91.303-91.308 include specific relief
from the current requirements of
Subpart E for domestic operations. Since
some of those operators must meet the
first phased compliance on January 1,
1981, those amendments should become
effective as soon as possible to provide
the relief contemplated under the ASNA
Act. For foreign operators brought under
Pat 91 Subpart E by this action, the
amendment requires compliance by
January 1, 1985, 1986, or 1088 (depending
on the airplane affected), regardless of
when the ainendment becomes effective.
This, it provides compliance dates that
exceed the required'30-day prior notice
of regulatory requirements. Accordingly,
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I find that good cause exists for making
this amendment to Subpart E of Part 91
effective upon its publication in the
Federal Register.

Adoption of the Amendment

Accordingly, Subpart E of Part 91 of
the Federal Aviation Regulations (14
CFR Part 91) is amended, effective
November 28,1980, as follows:

PART 91-GENERAL OPERATING AND
FLIGHT RULES

Subpart E-Operating Noise Limits

1. By amending § 91.301 as follows:
a. By revoking paragraph (c) and

marking it "[Reserved]."
b. By redesignating paragraph (a)(2) as

paragraph (a)(3) and by adding a new
paragraph (a){2) and amending
paragraphs (a)(1) and (b) to read as
follows:

§ 91.301 Applicability; reton to Part 36.
(a) * * *
(1) Sections 91.303, 91.305, 91.306, and

91.307 apply to civil subsonic turbojet
airplanes with maximum weights of
more than 75,000 pounds and-

(i) If U.S. registered, that have
standard airworthiness certificates; or

(ii) If foreign registered, that would be
required by this chapter to have a U.S.
standard airworthiness certificate in
order to conduct the operations intended
for the airplane were it registered in the
United States.
Those sections apply to operations to or
from airports in the United States under
this part and Parts 121,123, 129, and 135
of this chapter.

(2] Section 91.308 applies to U.S.
operators of civil subsonic turbojet
airplanes covered by this subpart. That
section applies to operators operating to
or from airports in the United States
under this part and Parts 121, 123. and
135 but not to those operating under Part
129 of this chapter.

(b) Unless otherwise specified, as
used in this subpart "Part 36" refers to
14 CFR Part 36, including the noise
levels under Appendix C of that part,
notwithstanding the provisions of that
part excepting certain airplanes fibm the
specified noise requirements. For
purposes of this subpart, the various
stages of noise levels, the terms used to
describe airplanes with respect to those
levels, and the terms "subsonic
airplane" and "supersonic airplane"
have the meanings specified under Part
36 of this chapter. For purposes of this
subpart, for subsonic airplanes operated
in foreign air commerce in the United

States, the Administrator may accept
compliance with the noise requirements
under Annex 16 of the International
Civil Aviation Organization when those
requirements have been shown to be
substantially compatible with, and
achieve results equivalent to those
achievable under, Part 38 for that
airplane. Determinations made under
these provisions are subject to the
limitations of 1 36.5 of this chapter as if
those noise levels were Part 36 noise
levels.

2. By revising 1 91.303 to read as
follows:

J 91.303 Ialconm Subonc
airplanes.

Except as provided in § § 91.306 and
91.307, on and after January 1,1985, no
person may operate to or from an airport
in the United States any subsonic
airplane covered by this subpart, unless
that airplane has been shown to comply
with Stage 2 or Stage 3 noise levels
under Part 36 of this chapter.

3. By revising § 91.305 to read as
follows:

§91.3 0 Phased omplIance under Parts
121, and 135k S&b~ol akp la .

(a) General. Each person operating
airplanes under Parts 121 or 135 of this
chapter, regardless of the State of
registry of the airplane, shall comply
with this section with respect to
subsonic airplanes covered by this
subpart.

(b) Compliance schedule Except for
airplanes shown to be operated in
foreign air commerce under paragraph
(c) of this section or covered by an
exemption (including those issued under
§ 91.307), airplanes operated by U.S.
operators in air commerce in the United
States must be shown to comply with
Stage 2 or Stage 3 noise levels under
Part 36, in accordance with the following
schedule, or they may not be operated to
or from airports in the United States:

(1) By January 1, 1981:
(i) At least one quarter of the

airplanes that have four engines with no
bypass ratio or with a bypass ratio less
that two.

(ii) At least half of the airplanes
powered by engines with any other
bypass ratio or by another number of
engines.

(2) By January 1, 1983:
(i) At least one half of the airplanes

that have four engines with no bypass
ratio or with'a bypass ratio less than
two.

(ii) All airplanes powered by engines
with any other bypass ratio or by
another number of engines.

(c) Apportionment of airplanes. For
purposes of paragraph (b) of this

section, a person operating airplanes
engaged in domestic and foreign air
commerce in the United States may
elect not to comply with the phased
schedule with respect to that portion of
the airplanes operated by that person
shown, under an approved method of
apportionment, to be engaged in foreign
air commerce in the United States.

4. By adding a new § 91.306 to read as
follows:

§ 91.3G Rplacernt aianes.
A Stage I airplane may be operated

after the otherwise applicable
compliance dates prescribed under
H 91.303 and 91.305 if, under an
approved plan, a replacement airplane
has been ordered by the operator under
a binding contract as follows:

(a) For replacement of an airplane
powered by two engines, until January 1.
198, but not after the date specified in
the plan. if the contract is entered into
by January 1. 1983, and specifies
delivery before January 1,1986, of a
replacement airplane which has been
shown to comply with Stage 3 noise
levels under Part 36 of this chapter.

(b) For replacement of an airplane
powered by three engines, until January
1. 1985, but not after the date specified
in the plan, if the contract is entered into
by January 1, 1983, and specifies
delivery before January 1,1985, of a
replacement airplane which has been
shown to comply with Stage 3 noise
levels under Part 36 of this chapter.

(c) For replacement of any other
airplane, until January 1. 1985, but not
after the date specified in the plan. if the
contract specifies delivery before
January 1,1985, of a replacement
airplane which-

(1) Has been shown to comply with
Stage 2 or Stage 3 noise levels under
Part 36 of this chapter prior to issuance
of an original standard airworthiness
certificate: or

(2) Has been shown to comply with
Stage 3 noise levels under Part 36 of this
chapter prior to issuance of a standard
airworthiness certificate other than
original issue.

(d) Each operator of a Stage I airplane
for which approval of a replacement
plan is requested under this section
shall submit to the FAA Director of the
Office of Environment and Energy an
application constituting the proposed
replacement plan (or revised Plan) that
contains the information specified under
this paragraph and which is certified
(under penalty of 18 U.S.C. 1001) as true
and correct. Each application for
approval must provide inforniation
corresponding to that specified in the
contract, upon which the FAA may rely
in considering its approval, as follows:



79316 Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Rules and Regulations

( (1) Name and address of the
applicant.

(2) Aircraft type &Ind model and
registration number for each airplane to
be replaced under the plan.

(3) Aircraft type and model of each
replacement airplane.

(4) Scheduled dates of delivery and
introduction into service of each
replacement airplane.

(5) Name and addresses bf the parties
to the contract and any other persons
who may effectively cancel the contract
or otherwise control the performance of
any party.

(6) Information specifying the
anticipated disposition of the airplanes
to be replaced.

(7) A statement that the contract
represents a legally enforceable, mutual
agreement for delivery of an eligible
replacement airplane.

(8) Any other information or
documentation requested by the
Director, Office of Environment and
Energy reasonably necessary to
determine whether the plan should be
approved.

5. By revoking § 91.307 and
substituting for it a new §-91.307 to read
as follows:

§ 91.307 Service to small communities
exemption: Two-engine, subsonic airplanes.

(a) A Stage I airplane powered by two
engines may be operated after the
compliance dates prescribed under
§ § 91.303, 91.305, and 91.306, when, with
respect to that airplane, the
Administrator issues an exemption to
the operator from the noise level
requirements under this subparL-Each
exemption issued, under this section
terminates on the earlier of the following
dates-

(1) For an exempted airplane sold, or
otherwise disposed of, to another person
on or after January 1, 1983-on the date
of delivery to that person;

(2) For an exempted airplane with a
seating configuration of 100 passenger
seats or less-on January 1, 1988; or'
(0) For an exempted airplane with a

seating configuration of more than 100
passenger seats-on January 1, 1985.

(b) For purposes of this section; the
seating configuration of an airplane is
governed by that shown to exist on.
December 1, 1979, or an earlier date
established for that airplane by the
Administrator.

6. By amending § 91.308 as follows:
a. By amending the section heading to

read as follows:

§ 91.308 Compliance plans and status: U.S.
operators of subsonic airplanes.

b. By amending paragraph (a) by
deleting the words "Each operator of a
civil subsonic airplane covered by this

subpart" and substituting for them the
words "Each U.S. operator of a civil
subsonic airplane covered by this
subpart (regardless of the State of
registry)."

c By amending paragraph (b)(2) by
deleting the words "airplane types" and
substituting for them the word
,"airplanes."

d. By amending paragraph (b)(3) after
the words "applicable to that airplane"
by deleting the word "type" and after
the Words "through 1985" by adding the
words "or. until any later compliance
date for that airplane prescribed under
this subpart,".

e. By amending-paragraph (c)(3) to
read as follows:
* * * * *

(ci* **

(3) The total number of airplanes
covered by this section and in each of
the following classes and subclasses-

(iJ Airplanes engaged in domestic air
commerce.

(A)'Airplanes-powered by four
turbojet engines with no bypass ratio or
with a bypass ratio less than two.

(B) Airplanes powered by engines
with any other bypass ratio or by
another number of engines.

S(C) Airplanes covered by an
exemption issued under § 91.307 of this
subpart.

(ii) Airplanes engaged in foreign air
commerce under an approved
apportionment plan.

(A) Airplahes powered by four
turbojet engines with no bypass ratio or
with a bypass ratio less than two.

(B) Airplanes powered by engines
with any other bypass ratio or by
another number of engines.'

(C) Airplanes covered by an
exeinption issued under § 91.307 of thiR
subpart.

f. By amending paragraph (c)(4)(x)
after the words "For DC--8 and B-707
airplanes" by adding the words
"operated in domestic U.S, air
commerce."

g. By revoking paragraph (c](4)(vii)
and marking it "[Reserved]".

h. By amending paragraph (c)(4)(xii)
by deleting the reference to "§ 91.307 of
this subpart" and substituting for it the
words "§ 91.305(c) of this subpart."

i. By redesignating paragraphs
(c)(4)(xi), (xii), (xiii), and (xiv) as
paragraphs "(c)(4)(xii)," "(c(4] xiii),"
"(c)(4)(xv)," and "(c)(4)(xvi),".
respectively, and adding two new
paragraphs "(c)(4)(xi)," and "(c)(4)(xiv}"
to read as follows:
* A- .* * *

(c) * * *
(4)* **

(xi) For DC-8 and B-707 airplanes

operated in foreign air commerce In the
United States, which have been or will
be retired from service in the United
States without replacement between
April 14, 1980, and January 1, 1985, the
appropriate code prescribed under
paragraph (c)(5) of this section followed
by the- actual or scheduled month and
year of retirement of the airplane from
service;
* * * * *

(xiv) For airplanes covered by an
exemption issued to the operator
granting relief from noise level
requirements of this subpart, the
appropriate code prescribed under
paragraph (c)(5) of this section followed
by the actual or scheduled month and
year of expiration of the exemption and
the appropriate code and applicable
dates which indicate the compliance
strategy planned or implemented for the
airplane.
* * * * *

j. By amending paragraph (c)(5) by
amending the description for Code
"RET" and by adding two new codes
"RFC" and "EXD" after the code "RET"
to read as follows:

RET-For DC-8 ald B--707 airplanes
operated in domestic U.S. air commerce and
retired from service in the United States
without replacement between January 24,
1977, and January 1.1985.

RFC-For DC-8 and B-7Q7 airplanes
operated by U.S. operators in foreign air
commerce in the United States and retired
from service in the United States without
replacement between April 14,.1980, and
January 1. 1085.

EXD-For airplanes exempted from
showing compliance with the noise level
requirements of this'subpart.
(Secs., 307, 313(a), 601(a), 603, and 611(b),
Federal Aviation Act of 1958. as amended (4a
U.S.C. 1348,1354(a), 1421(a), 1423. and
1431(b)); sec. 6(c). Department of
Transportation Act. (49 U.S.C. 1655(c)); Title
III, Aviation Safety and Noise Abatement Act
of 1979 (Pub. L 96-193; 04 Stat. 50): 49 CFR
1.47(m); Title 1, National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.),
Executive Order 11514, March 5,1970))
. Note.-The FAA has determined that this

document involves a regulation which Is not
significant under Executive Order 12044 as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 20,1979).
A copy of the regulatory evaluation prepared
for this action is contained in the regulatory
docket. A copy of it may be obtained by
contacting the person Identified above under
the caption "For Further Information
Contact".

Issued in Washington, D.C., on November
17,1980,
Langhorne Bond,
Administrator.
tFR Doc.8s-,Z,3 Filed 11-26-8 O4 am]
BILLING CODE 491D-13-M
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ENVIRONMENTAL PROTECTION
AGENCY

[FRL 1623-3]

Water Quality Criteria Documents;
Availability
AGENCY: Environmental Protection,
Agency.
ACTION: Notice of Water Quality Criteria
Documents.'

SUMMARY: EPA announces the
availability and provides summaries of
water quality criteria documents for 64
toxic pollutants or pollutant categories.
These criteria are published pursuant to
section 304(a)(1) of the Clean Water Act.
AVAILABILITY OF DOCUMENTS:
Summaries of both aquatic-based and
health-based criteria from the
documents are published below. Copies
of the complete documents for
individual pollutants may be obtained-
from the National Technical Information
Service (NTIS), 5285 Port Royal Road,
Springfield, VA 22161, (703-487-4650). A
list of the NTIS publication order
numbers foi all 64 criteria ddcuments is
published below. These documents are

'also available for public inspection and
copying during normal business hours
at: Public Information Reference Unit,
U.S. Environmental Protection Agency, '

Room 2404 (rear), 401 M St., S.W., ,
Washington, D.C. 20460. As provided in
40 CFR Part 2, a reasonable fee may be
charged for copying services. Copies of
these documents are also available for
review in the EPA Regional Office
libraries.

Copies of the documents are not
available from the EPA office listed
below. Requests sent to that office will
be forwarded to NTIS or returned to the
sender.

1. Acenaphthene, P181-117269.
2. Acrolein, PB81-117277.
3. Acrylonitrile, PB81-117285.
4. Aldrin/Dieldrin, PB81-117301.
5. Antimony, PB81-117319.
6. Arsenic, PB81-117327.
7. Asbestos, PB81-117335.
8. Benzene, PB81-117293.
9. Benzidine, PB81-117343.
10. Beryllium, PB81-117350.
11. Cadmium, PB81-117368.
12. Carbon Tetrachloride,.PB81-

117376.
13. Chlordane, PB81-117384.
14. Chlorinated benzenes, P1381-

117392.
15. Chlorinated ethanes, PB81-117400.
16. Chloroalkyl ethers, PB81-117418.
17. Chlorinated naphthalene, PB81-

117426.
18. Chlorinated phenols, PB81-117434.
19. Chloroform, PB81-117442.
20. 2-chlorophenol, PB81-117459.

21: Chromium, PB81-117467.
22. Copper, PB81-117475.
23. Cyanides, PB81-117483.
24. DDT, PB81-117491.
25. Dichlorobenzenes, PB81-117509.
26. Dichlorobenzidine, PB81-117517.
27. Dichloroethylenes, PB81-117525.
28. 2,4-dichlorophenol, PB81-117533.
29. Dichloropropanes/propenes, PB81-

117541.
30. 2,4-dimethylphenol, PB81-117558.
31. Dinitrotoluene, PB81-117566.'
32. Diphenylhydrazine, PB81-117731.
33. Endosulfan, PB81-117574.
34. Endrin, PB81-117582.
35. Ethylbenzene, PB81-117590.
36. Fluoranthene, PB81-117608.
37. Haloethers, PB81-117616.
38. Halomethanes, PB81-117624.
39. Heptachlor, PB81-117632.
40. Hexachlorobutadiene, PB81-

:117640.
41. Hexachlorocyclohexane, PB81-

117657.
42. HexachIorocyclopentadiene, PB81-

117665.
43. Isophorone, PB81-117673.
44. Lead, PB81-117681.
45. Mercury, PB81-117699.
46. Naphthalene, PB81-117707.
47. Nickel, PB181-117715.
48. Nitrobenzene, PB81-117723.
49. Nitrophenols, PB81-117749.
50. Nitrosamines, P1381-117756.
51. Pentachorophenol,PB81-117764.
52. Phenol, PB81-117772.
53. Phthalate esters, P1381-117780.
54. Polychlorinated biphenyls (PCBs),

PB81-117798.
55. Polynuclear aromatic

hydrocarbons, PB81-117806.
56. Selenium,,PB1-117814.
57. Silver, PB81-117822.
58. Tetrachloroethylene, PB81-117830.
59. Thallium, PB81-117848.
60. Toluene, PB81-117855.
61. Toxaphene, PB81-117863.
62. TrichIoroethylene, PB81-117871.
63. Vinyl chloride, PB81-117889.
64. Zinc, PB81-117897.

FOR FURTHER INFORMATION CONTACT.
Dr. Frank Gostomski, Criteria and
Standards Division CWH-585), United
States Environmental Protection
Agency, 401 M Street, S.W.,
Washington, D.C. 20460, (202) 245-3042.,
SUPPLEMENTARY INFORMATION:

Background
Pursuant to section 304(a)(1) of the

Clean, Water Act, 33 U.S.C. 1314(a)(1),
EPA is required to periodically review
and publish criteria for vater quality
accurately reflecting the latest scientific
knowledge:

(A] on the kind and extent of all
identifiable effects on health and welfare
including, but hot limited to, plankton, fish,

shellfish, wildlife, plant life, shorelines,
beaches, esthetics, and recreation which may
be expected from the presence of pollutants
in any body of water, including groundwater
(B) on the concentration and dispersal of
pollutants, or their byproducts, through
biological, physical, and chemical processes,
and (C) on the effects of pollutants on
biological community diversity, productivity,
and stability, including Information on the
factors affecting rates of eutrophication and
rates of organic and inorganic sedimentation
for varying types of receiving waters.

EPA is today announcing the
availability of criteria documents for 84
of the 65 pollutants designated as toxic
under section 307(a)(1) of the Act. The
document on TCDD (Dioxin) will be
published within the next month after
review of recent studies. Criteria for tie
section 307(a)(1) toxic pollutants being
published today will replace the criteria
for those same 'pollutants found In the
EPA publication, Quality Criteria for
Water, (the "Red Book.") Criteria for all
other pollutants and water constituents
found in the "Red Book" remain valid.
The criteria published today have been
derived using revised methodologies for
determining pollutant concentrations
that will, when not exceeded,
reasonably protect human health and
aquatic life. Draft criteria documents
were made available for public
comment (44 FR 15926, March 15, 1979,
44 FR 43660, July 25, 1979, 44 FR 56628,
October 1, 1979). These final criteria
have been derived after consideration of
all comments received.

These criteria documents are also
issued in satisfaction of the Settlement
Agreement in Natural Resources
Defense Council, et al. v. Train, 8 E.R.C.
2120 (1976), modified, 12 E.R.C. 1833
(D.D.C. 1979). Pursuant to paragraph 11
of that agreement, EPA is required to
publish criteria documents for the 85
pollutants which Congress, in the 1977
amendments to the Act, designated as
toxic under section 307(a)(1). These
documents contain recommended
maximum permissible pollutant
concentrations consistent with the
protection of aquatic organisms, human
health, and some recreational activities.
Although paragraph 11 imposes certain
obligations on the Agency, it does not
create additional authority.
The Development of Water Quality
Criteria

Section 304(a)(1) criteria contain two
essential types of information: (1)
discussions of available scientific data
on the effects of pollutants on public
health and welfare, aquatic life and
recreation, and (2) quantitative
concentrations or qualitative
assessments of the pollutants in water
which will generally ensure water

I I I
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quality adequate to support a specified
water use. Under section 304(a)(1), these
criteria are based solely on data and
scientific judgments on the relationship
between pollutant concentrations and
environmental and human health
effects. Criteria values do not reflect
considerations of economic or
technological feasibility.

Publication of water quality criteria of
this type has been an ongoing process
which EPA, and its predecessor Agency,
the Federal Water Pollution Control
Administration, have been engaged in
since 198. At that time the first Federal
compilation of water quality criteria, the
so-called "Green Book" (Water Quality
Criteria), was published. As now, these
criteria contained both narrative
discussions of the environmental effects
of pollutants on a range of possible uses
and concentrations of pollutants
necessary to support these uses. Since
that time, water quality criteria have
been revised and expanded with
publication of the "Blue Book" (Water
Quality Criteria 1972) in 1973 and the
"Red Book" (Quality Criteria for Water)
in 1976.

Since publication of the Red Book
there have been substantial changes in
EPA's approach to assessing scientific
data and deriving section 304(a)(1)
criteria. Previous criteria were derived
from a limited data base. For many
pollutants, an aquatic life criterion was
derived by multiplying the lowest
concentration known to have acute
lethal effect on half of a test group of an
aquatic species (the LC50 value] by an
application factor in order to protect
against chronic effects. If data showed a
substance to be bioaccumulative or to
have other significant long-term effects,
a factor was used to reduce the
indicated concentrations to a level
presumed to be protective. Criteria for
the protection of human health were
similarly derived by considering the
pollutants' acute, chronic, and
bioaccumulative effects on non-human
mammals and humans.

Although a continuation of the
process of criteria development, the
criteria published today were derived
using revised methodologies
(Guidelines) for calculating the impact
of pollutants on human health and
aquatic organisms. These Guidelines
consist of systematic methods for
assessing valid and appropriate data
concerning acute and chronic adverse
effects of pollutants on aquatic
organisms, non-human mammals, and
humans. By use of these data in
prescribed ways, criteria are formulated
to protect aquatic life and human health
from exposure to the pollutants. For

some pollutants, bioconcentration
properties are used to formulate criteria
protective of aquatic life uses. For
almost all of the pollutants,
bioconcentration properties are used to
assess the relative extent of human
exposure to the pollutant either directly
through ingestion of water or indirectly
through consumption of aquatic
organisms. Human health criteria for
carcinogens are presented as
incremental risks to man associated
with specific concentrations of the
pollutant in ambient water. The
Guidelines used to derive criteria
protective of aquatic life and human
health are fully described In appendices
B and C. respectively, of this Notice.

The Agency believes that these
Guidelines provide criteria which more
accurately reflect the effects of these
pollutants on human health and on
aquatic organisms and their uses. They
are based on a more rational and
consistent approach for using scientific
data. These Guidelines were developed
by EPA scientists in consultation with
scientists from outside the Agency and
they have been subjected to intensive
public comment.

Neither the Guidelines nor the criteria
are considered inflexible doctrine. Even
at this time, EPA Is taking action to
employ the resources of peer review
groups, including the Science Advisory
Board, to evaluate recently published
data, and EPA is conducting its own
evaluation of new data to determine
whether revisions to the criteria
documents would be warranted.

The criteria published today are
based solely on the effect of a single
pollutant. However, pollutants In
combination may have different effects
because of synergistic, additive, or
antagonistic properties. It is impossible
in these documents to quantify the
combined effects of these pollutants,
and persons using criteria should be
aware that site-specific analysis of
actual combinations of pollutants may
be necessary to give more precise
indications of the actual environmental
impacts of a discharge.

Relationship of the Section 304(a)(1)
Criteria to Regulatory Programs

Section 304(a)(1) criteria are not rules
and they have no regulatory inpact.
Rather, these criteria present scientific
data and guidance on the enviromental
effect of pollutants which can be useful
to derive regulatory requirements based
on considerations of water quality
impacts. Under the Clean Water Act,
these regulatory requirements may
include the promulgation of water
quality-based effluent limitations under
section 302, water quality standards

under section 303, or toxic pollutant
effluent standards under section 307.
States are encouraged to begin to
modify or, if necessary, develop new
programs necessary to support the
implementation of regulatory controls
for toxic pollutants. As appropriate,
States may incorporate criteria for toxic
pollutants, based on this guidance, into
their water quality standards.

Section 304(a)[1) criteria have been
most closely associated with the
development of State water quality
standards, and the "Red Book" values
have, in the past. been the basis for
EPA's assessments of the adequacy of
State requirements. However, EPA is
now completing a major review of its
water quality standards policies and
regulations. After consideration of
comments received on an Advance
Notice of Proposed Rulemaking (43 FR
29588, July 10, 1978) and the draft
criteria documents, the Agency intends
to propose, by the end of this year, a
revised water quality standards
regulation which will clarify the
Agency's position on a number of
significant standards issues.

With the publication of these criteria,
however, it is appropriate to discuss
EPA's current thinking on standards
issues relating to their use. This
discussion does not establish new
regulatory requirements and is intended
as guidance on the possible uses of
these criteria and an indication of future
rulemaking the Agency may undertake.
No substantive requirements will be
established without further opportunity
for public comment.

Water Quality Standards
Section 303 of the Clean Water Act

provides that water quality standards be
developed for all surface waters. A
water quality standard consists
basically of two parts: (1) A "designated
use" for which the water body is to be
protected (such as "agricultural,"
"recreation" or "fish and wildlife"), and
(2) "criteria' which are numerical
pollutant concentration limits or
narrative statements necessary to
preserve or achieve the designated use.
A water quality standard is developed
through State or Federal rulemaking
proceedings and must be translated into
enforceable effluent limitations in a
point source (NPDES) permit or may
form the basis of best management
practices applicable to nonpoint sources
under section 208 of the AcL

Relationship of Section 304(a)(1)
Criteria to the Criteria Component of
State Water Quality Standard:

In the ANPRM EPA announced a
policy of "presumptive applicability" for

v v
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section 304(a)(1) criteria codified in the -
"Red Book." Presumptive applicability
meant that a State had to adopt a -
criterion for a particular water quality
parameter at least as stringent as the
recommendation in the Red Book unless
the State was able to justify a less
stringent criterion based on: natural
background conditions, more recent
scientific evidence, or local, site-specific
information. EPA is rescinding the
policy of presumptive applicability
because it has proven to be too
inflexible in actual practice.

Although the section 304(a)(1) criteria
represent a reasonable estimate of -
pollutant concentrations consistent with
the maintenance of designated water
uses, States may appropriately modify
these values to reflect local conditions.
In certain circumstances, the criteria
may not accurately reflect the toxicity of
a pollutant because of the effect of local
water quality characteristics or varying
sensitivities of local populations. For
example, in some cases, ecosystem
adaptation may enable a viable,
balanced aquatic population to exist in
waters with high natural background
levels of certain pollutants. Similarly,
certain compounds may be more or less
toxic In some waters because of -
differences in alkalinity, temperature,
hardness, and other factors.

Methods for adjusting the section
304(a)(1) criteria to reflect these local
differences are discussed below.
Relationship of Section 304(a)(1)
Criteria to Designated Water Uses:

The criteria published today can be
used to support the designated uses
which are generally found in State
standards. The following section,
discusses the relationship between the
criteria and individual use
classifications. Where a water body.is
designated for more than one use,
criteria necessary to protect the most
sensitive use should be applied.

1. Recreation: Recreational uses of
water include such activities as
swimming, wading, boating and fishing.
Although insufficient data exist on the
effects of toxic pollutants resulting from
exposure through such primary contact
as swimming, section 304(a)(1) criteria
based on human health effects may be
used to support this designated use
where fishing is included in the State
definition of "recreation." In this -
situation only the portion of the criterion
based on fish consumption should be
used.

2. Protection and Propagation of Fish
and Other Aquatic Life: The section
304(a)(1) criteria based on toxicity to
aquatic life may be used directly to.
support this designated use.

3. Agricultural and Industrial Uses:
The section 304(a)(1) criteria were not
specifically developed to reflect the
impact of pollutants on agricultural and
industrial uses. However, the criteria
developed for human health and aquatic
life are sufficiently stringent to protect
these other uses. States may establish
criteria specifically designed to protect
these uses.

4. Public Water Supply: The drinking
water exposure component of the
human health effects criteria can apply
directly to this use classification or may
be appropriately modified depending
upon whether the specific water supply
system falls within the auspices of the
Safe Drinking Water Act's (SDWA)
regulatory control, and the type and
level of treatmenit imposed upon the
supply before delivery to the consumer.
The SDWA controls the presence of
toxic pollutants in finished ("end-of-
tap") drinking water. A brief description
of relevant sections of this Act is
necessary to explain how the SDWA
will work in conjunction with section
304(a) (1) criteria in protecting human
health from the effects of toxics due to
consumption of water.

Pursuant to section 1412 of the SDWA,
EPA has promulgated "National Interim
Primary Drinking Water Standards" for
certain organic and inorganic
substances. These standards establish
"maximum contaminant levels"
("MCLs") which specify the maximum
permissible level of a contaminant in
water which may be delivered to a user
of a public water system now defined as
serving a minimum of 25 people. MCLs
are established based on consideration
of a range of factors including not only
the health effects of the contaminants
but also technological and economic
feasibility of the contaminants' removal
from the supply. EPA is required to
establish revised primary drinking water
regulations based on the effects of a
contaminant on human health, and
include tieatment capability, monitoring
availability, and costs. Under Section
1401(1}(D)(i) of the SDWA, EPA is also,
allowed to establish the minimum
quality criteria for water which may be
taken into a publi-"w~ter supply system.

Section 304(a)(1) criteria provide
estimates of pollutant concentrations
protective of human health, but do not
consider treatment technology, costs
and other feasibility factors. The section
304(a)(1) criteria also include-fish
"bioaccumulation and consumption
factors in addition to direct human
drinking water intake. These numbers
were not developed to serve as "end of
tap" drinking water standards, and they
have no regulatory significance under

the SDWA. Drinking water standards
are established based on considerations,
including technological and economic
feasibility, not relevant to section
304(a)(1) criteria. Section 304(a)(1)
criteria may be analogous to the
recommended maximum contaminant
levels (RMCLs) under section .
1412(b)(1){B) of the SDWA in which,
based upon a report from the National
Academy of Sciences, the Administrator
should set target levels for contaminants
in drinking water at which "no known or
anticipated adverse effects occur and
which allows an adequate margin of
safety". RMCLs do not take treatment,
cost, and other feasibility factors Into
consideration. Section 304(a)(1) criteria
are, in concept, related to the health-
based goals specified in the RMCLs,
.Specific mandates of the SDWA such as
the consideration of multi-media
exposure, as well as different methods
for setting maximum contaminant levels
under the-two Acts, may result in
differences between the two numbers.

MCLs of the SDWA, where they exist,
control toxic chemicals in finished
drinking water. However, because of
variations in treatment and the fact that
only a relatively small number of MCLs
have been developed, ambient water
criteria may be used by the States as a
supplement to SDWA regulations. States
will have the option of applying MCLs,
section 304(a)(1) human health effects
criteria, modified section 304(a)(1)
criteria or controls more stringent than
these three to protect against the effects
of toxic pollutants by ingestion from
drinking water.

For untreated drinking water supplies,
States may control toxics in the ambient
water through either use of MCLs (if
they exist for the pollutants of concern),
section 304(a)(1) human health effects
criteria, or a more strigent contaminant
level than the former two options.

For treated drinking water supplies
serving lessthan 25 people, States may
choose toxics control through
application of MCLs (if they exist for the
pollutants of concern and are attainable
by the type of treatment) in the finished
drinking water. States also have the
options to control toxics in the ambient
water by choosing section 304(a)(1,)
criteria, adjusted section 304(a)(1)
criteria resulting from the reduction of
the direct drinking water exposure
component in the criteria calculation to
the extent that the treatment procedure
reduces the level of pollutants, or a more
stringent contaminant level than the
former three options.

For treated drinking water supplies
serving 25 people or greater, States must
control toxics down to levels at-least as
stringent as MCLs (where they exist for
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the pollutants of concern) in the finished
drinking water. However, States also
have the options to control toxics in the
ambient water by choosing section
304(a)(1) criteria, adjusted section
304(a)i) criteria resulting from the
reduction of the direct drinking water
exposure component in the criteria
calculation to the extent that the
treatment process reduces the level of
pollutants, or a more stringent
contaminant level than the former three
options.

Inclusion of Specific Pollutants in State
Standards:

To date, EPA has not required that a
State address any specific pollutant in
its standards. Although all States have
established standards for most
conventional pollutants, the treatment of
toxic pollutants has been much less
extensive. In the ANPRM, EPA
suggested a policy under which States
would be required to address a set of
pollutants and incorporate specific toxic
pollutant criteria into water quality
standards. If the State failed to
incorporate these criteria, EPA would
promulgate the standards based upon
these criteria pursuant to section
303(c](4)(B).

In the forthcoming proposed revision
to the water quality standard
regulations, a significant change in
policy will be proposed relating to the
incorporation of certain pollutants in
State water quality standards. This
proposal will differ from the proposal
made in the ANPRM. The ANPRM
proposed an EPA-published list of
pollutants for which States would have
had to develop water quality standards.
This list might have contained some (or
all) of the 65 toxic pollutants. However,
the revised water quality standards
regulation will propose a process by
which EPA will assist States in
identifying specific toxic pollutants
required for assessment for possible
inclusion in State water quality
standards. For these pollutants, States
will have the option of adopting the
published criteria or of adjusting those
criteria based on site-specific analysis.

These pollutants would generally
represent the greatest threat to
sustaining a healthy, balanced
ecosystem in water bodies or to human
health due to exposure directly or
indirectly from water. EPA is currently
developing a process to determine
which pollutants a State must assess for
possible inclusion in its water quality
standards. Relevant factors might
include the toxicity of the pollutant, the
frequency and concentration of its
discharge, its geographical distribution,
the breadth of data underlying the

scientific assessment of its aquatic life
and human health effects, and the
technological and economic capacity to
control the discharge of the pollutant.
For some of the pollutants, all States
may be required to assess them for
possible inclusion in their standards. For
others, assessment would be restricted
to States or limited to specific water
bodies where the pollutants pose a
particular site-specific problem

Criteria Modification Process
Flexibility is available in the

application of these and any other valid
water quality criteria to regulatory
programs. Although in some cases they
may be used by the States as developed,
the criteria may be modifiLd to refect
local environmental conditions and
human exposure patterns before
incorporation into programs such as
water quality standards. If significant
impacts of site-specific water quality
conditions in the toxicities of pollutants
can be demonstrated or significantly
different exposure patterns of these
pollutants to humans can be shown,
section 304(a)(1) criteria may be
modified to reflect these local
conditions. The term "local" may refer
to any appropriate geographic area
where common aquatic environmental
conditions or exposure patterns exist.
Thus, "local" may signify a Statewide,
regional, river reach, or entire river
basin area. On the other hand. the
criteria of some pollutants might be
applicable nationwide without the need
for adaptation to reflect local
conditions. The degree of toxicity
toward aquatic organisms and humans
characteristic of these pollutants would
not change significantly due to local
water quality conditions.

EPA is examining a series of
environmental factors or water quality
parameters which might realistically be
expected to affect the laboratory-
derived water quality criterion
recommendation foi a specific pollutant.
Factors such as hardness, pH,
suspended solids, types of aquatic
organisms present. etc. could impact on
the chemical's effect in the aquatic
environment. Therefore, local
information can be assembled and
analyzed to adjust the criterion
recommendation if necessary.

The Guidelines for deriving criteria for
the protection of aquatic life suggest
several approaches for modifying the
criteria. First, toxicity data, both acute
and chronic, for local species could be
substituted for some or all of the species
used in deriving criteria for the water
quality standard. The minimum data
requirements should still be fulfilled in
calculating a revised criterion. Second.

criteria may be specifically tailored to a
local water body by use of data from
toxicity tests performed with that
ambient water. A procedure such as this
would account for local environmental
conditions in formulating a criterion
relevant to the local water body. Third,
site-specific water quality
characteristics resulting in either
enhancement or mitigation of aquatic
life toxicity for the pollutant could be
factored into final formulation of the
criterion. Finally, the criteria may be
made more stringent to ensure
protection of an individual species not
otherwise adequately protected by any
of the three modification procedures
previously mentioned.

EPA does not intend to have States
assess every local stream segment and
lake in the country on an individual
basis before determining if an
adjustment is necessary. Rather. it is
envisioned that water bodies having
similar hydrological, chemical, physical,
and biological properties will be
grouped for the purpose of criteria
adjustment. The purpose of this effort is
to assist States in adapting the section
304(a) criteria to local conditions where
needed, thereby precluding the setting of
arbitrary and perhaps unnecessarily
stringent or underprotective criteria in a
water body. In all cases, EPA will still
be required, pursuant to section 303(c),
to determine whether the State water
quality standards are consistent with
the goals of the Act, including a
determination of whether State-
established criteria are adequate to
support a designated use.

Criteria for the Protection of Aquatic
Life

Interpretation of the Criteria
The aquatic life criteria issued today

are summarized in Appendix A of this
Federal Register notice. Criteria have
been formulated by applying a set of
Guidelines to a data base for each
pollutant. The criteria for the protection
of aquatic life specify pollutant
concentrations which, if not exceeded,
should protect most. but not necessarily
all, aquatic life and its uses. The
Guidelines specify that criteria should
be based on an array of data from
organisms, both plant and animal,
occupying various trophic levels. Based
on these data, criteria can be derived
which should be adequate to protect the
types of organisrs necessary to support
an aquatic community.

The Guidelines are not designed to
derive criteria which will protect all life
stages of all species under all
conditions. Generally some life stage of
one or more tested species, and
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probably some untested species, will
have sensitivities below the maximum
value or the 24-hour average under some
coriditions and would be adversely
affected if the highest allowable
pollutant concentratibns and the worst
conditions existed for a long time. In
actual practice, such a situation is not
likely to occur and thus the aquatic
community as a whole will normally be
protected if the criteria are not
exceeded. In any aquatic commurilty
there is a wide range of individual
species sensitivities to the effects of
toxic pollutants. A criterion adequate to
protect the most susceptible life stage of
the most sensitive species would in
many cases be more stringent than
necessary to protect the overall aquatic
community.

The aquatic life criteria specify both
maximum and 24-hour average values.
The combination of the two values is
designed to provide adequate protection
of aquatic life and its uses from acute
and chronic toxicity and
bioconcentration without being as
restrictive as a one-number criterion
would have to be to provide the same
amount of protection. A time period of
24 hours was chosen in order to ensure
that concentrations not reach harmful
levels for.unacceptably long periods.
Averaging for longer periods, such as a
week or a month for example, could
permit high concentrations to persist
long enough to produce significant
adverse effects. A 24-hour period was
chosen instead of a slightly longer or
shorter period in recognition of daily
fluctuations in waste discharges -and of
the influence of daily cycles of sunlight-
and darkness and temperature on both
pollutants and aquatic organisms.

The maximum value, which is derived
from acute toxicity data, prevents
significant risk of adverse impact to
organisms exposed to concentrations
above the 24-hour averhge. Merely.specifying the average value over a
specified time period is insufficient
because concentrations of chemicals
higher than the average value can kill or
cause irreparable damage in short
periods, Furthermore, for some
chemicals the effect of intermittent high-
exposures is cumulative. It is therefore
necessary to place an upper limit on
pollutant concentrations to which
aquatic organisms might be exposed.
The two-number criterion is intended to
describe the highest average ambient
water concentration which will produce
a water quality generally suited to the
maintenance of-aquatic life while
restricting the extent and duration of the
excursions over that average to levels
which will not cause harm. The only -

way to assure the same degree of
protection with a one-number criterion
would be to use the 24-hour average as a
concentration that is not to be exceeded
at any time in any place.

Since some substances may be more
toxic in freshwater than in saltwater, or
vice versa, provision is made for
deriving separate water quality criteria
for freshwater and for saltwater for each
substance. However, for some
substances sufficient data may not be
available to derive one or both of these
criteri& using the-Guidelines.

Specific aquatic life criteria have not
been developed for all of the 65 toxic
pollutants. In those cases where there
were insufficient data to allow the
derivation of a criterion, narrative,
descriptions of apparent threshold levels
for acute and/or chronic effects based
on the available data are presented.
These descriptions are intended to
convey a sense of the degree of toxicity
of the pollutant in the absence of a
criterion recommendation.
Summary of the Aquatic Life Guidelines

The Guidelines for Deriving Water
Quality Criteria for the Protection of
Aquatic Life and its Uses were
developed to describe an objective,

- internally consistent, and'appropriate
way of ensuring that water quality
criteria for aquatic life would provide,
on the average, a reasonable amount of
protection without an unreasonable
amount of overprotection or
underprotection. The resulting criteria
are not intended to provide 100 percent
protection of all species and all uses of
aquatic life all-of the time, but they are
intended to protect most species in a
balanced, healthy aquatic community.
The Guidelines are published as
Appendix B of this Notice. Responses to
public comments on these Guidelines
are attached as Appendix D.

Minimum data requirements are "
identified in four areas:acute toxicity to
animals (eight data points), chronic
toxicity to animals (three data points),
toxicity to plants, and residues.
Guidance is also given for discarding
poor quality data.

Data on acute toxicity are needed for
a variety of fish and invertebrate
species and are used to derive a Final
Acute Value. By taking into account the
number and relative sensitivities of the
tested species, the Final Acute Value is
designed to protect most, but not
necessarily all, of the tested and
untested species.

Data on chronic toxicity to animals
can be used to derive a Final Chronic
Value by two different means. If chronic
values are available for a specified
number and array of species, a final

chronic value can be calculated directly.
If not, an acute-chronic ratio is derived
and then used with the Final Acute
Value to obtain the Final Chronic Value,

The Final Plant Value is obtained by
"selecting the lowest plant toxicity value
based on measured concentrations,

The Final Residue Value Is Intended
to protect wildlife which consume
aquatic organisms and the marketability
of aquatic organisms. Protection of the
marketability of aquatic organisms is, in
actuality, protection of a use of that
water body ("commercial fishery"). Two
kinds of data are necessary to calculate
the Final Residue Value: a
bioconcentration factor (BCF) and a
maximum permissible tissue
concentration, which can be an FDA
action level or can be the result of a
chronic wildlife feeding study. For lipid
soluble pollutants, the BCF Is
normalized for percent lipids and then
the Final Residue Value Is calculated by
dividing the maximum permissible
tissue concentration by the normalized
BCF and by an appropriate percent lipid
value. BCFs are normalized for percent
lipids since the BCF measured for any
individual aquatic species Is generally
proportional to the percent lipids In that
species.

If sufficient data. are available to
demonstrate that one or more of the
final values should be related to a water
quality characteristic, such as salinity,
hardness, or suspended solids, the final
value(s) are expressed as a function of
that characteristic.

After the four final values (Final
Acute Value, Final Chronic Value, Final
Plant Value, and Final Residue Value)
have been obtained, the criterion is
established with the Final Acute Value
becoming the maximum value and the
lowest of the other three values
becoming the 24-hour average value. All
of the data used to calculate the four
final values and any additional pertinent
information are then reviewed to
determine if the criterion is reasonable.
If sound scientific evidence indicates
that the criterion should be raisedor
lowered, appropriate changes are made
as necessary.

The present Guidelines have been
revisbd from the earlier published
versions (43 FR 21506, May 18, 1978; 43
FR 29028, July 5, 1978; 44 FR 15920,
March 15, 1979). Details have been
added in many places and the concept
of~a minimum data base has been
incorporated. In addition, three
adjustment factors and the species
sensitivity factor have been deleted,
These modifications were the result of
the Agency's analysis of public
comments and comments received from
the Science Advisory Board on earlier
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versions of the Guidelines. These
comments and the Resultant
modifications are addressed fully in
Appendix D to this notice.

Criteria for the Protection of Human
Health

Interpretation of the Human Health
Citeria

The human health criteria issued
today are summarized in Appendix A of
this Federal Register notice. Criteria for
the protection of human health are
presented for 62 of the 65 pollutants
based on their carcinogenic, toxic, or
organoleptic (taste and odor) properties.
The meanings and practical uses of the
criteria values are distinctly different
depending on the properties on which
they are based.

The objective of the health
assessment portions of the criteria
documents is to estimate ambient water
'concentrations which, in the case of
non-carcinogens, prevent adverse health
effects in humans, and in the case of
suspect or proven carcinogens, represent
various levels of incremental cancer
risk.

Health assessments typically contain
discussions of four elements: Exposure,
pharmacokinetics, toxic effects, and
criterion formulation.

The exposure section summarizes
information on exposure routes:
ingestion directly from water, indirectly
from consumption of aquatic organisms
found in ambient water, other dietary
sources, inhalation, and dermal contact.
Exposure assumptions are used to
derive human health criteria. Most
criteria are based solely on exposure
from consumption of water containing a
specified concentration of a toxic
pollutant and through consumption of
aquatic organisms which are assumed to
have bioconcentrated pollutants from
the water in which they live. Other
multimedia routes of exposure such as
air, non-aquatic diet, or dermal are not
factored into the criterion formulation
for the vast majority of pollutants due to
lack of data. The criteria are calculated
using the combined aquatic exposure
pathway and also using the aquatic
organism ingestion exposure route
alone. In criteria reflecting both the
water consumption and aquatic
organism ingestion routes of exposure,
the relative exposure contribution varies
with the propensity of a pollutant to
bioconcentrate, with the consumption of
aquqtic organisms becoming more
important as the bioconcentration factor
(BCF) increases. As additional
information on total exposure is
assembled for pollutants for which
criteria reflect only the two specified

aquatic exposure routes, adjustments in
water concentration values may be
made. The Agency intends to publish
guidance which will permit the States to
identify significantly different exposure
patterns for their populations. If
warranted by the demonstration of
significantly different exposure patterns,
this will become an element of a process
to adapt/modify human health-based
criteria to local conditions, somewhat
analogous to the aquatic life criteria
modification process discussed
previously. It is anticipated that States
at their discretion will be able to set
appropriate human health criteria based
on this process.

The pharmacokinetics section reviews
data on absorption, distribution,
metabolism, and excretion to assess the
biochemical fate of the compounds in
the human and animal system. The toxic
effects section reviews data on acute,
subacute, and chronic toxicity,
synergistic and antagonistic effects, and
specific information on mutagenicity,
teratogenicity, and carcinogenicity.
From this review, the toxic effect to be
protected against is identified taking
into account the quality, quantity, and
weight of evidence characteristic of the
data. The criterion formulation section
reviews the highlights of the text and
specifies a rationale for criterion
development and the mathematical
derivation of the criterion number.

Within the limitations of time and
resources, current published information
of significance was incorporated into the
human health assessments. Review
articles and reports were used for data
evaluation and synthesis. Scientific
judgment was exercised in reviewing
and evaluating the data in each criteria
document and in identifying the adverse
effects for which protective criteria were
published.

Specific health-based criteria are
developed only if a weight of evidence
supports the occurrence of the toxic
effect and if doselresponse data exist
from which criteria can be estimated.

Criteria for suspect or proven
carcinogens are presented as
concentrations in water associated with
a range of incremental cancer risks to
man. Criteria for non-carcinogens
represent levels at which exposure to a
single chemical is not anticipated to
produce adverse effects in man. In a few
cases, organoleptic (taste and odor) data
form the basis for the criterion. While
this type of criterion does not represent
a value which directly affects human
health, it is presented as an estimate of
the level of a pollutant that will not
produce unpleasant taste or odor either
directly from water consumption or
indirectly by consumption of aquatic

organisms found in ambient waters. A
criterion developed in this manner is
judged to be as useful as other types of
criteria in protecting designated water
uses. In addition, where data are
available, toxicity-based criteria are
also presented for pollutants with
derived organcleptic criteria. The choice
of criteria used in water quality
standards for these pollutants will
depend upon the designated use to be
protected. In the case of a multiple use
water body, the criterion protecting the
most sensitive use will be applied.
Finally, for several pollutants no criteria
are recommended due to a lack of
information sufficient for quantitative
criterion formulation.

Risk Extrapolation
Because methods do not now exist to

establish the presence of a threshold for
carcinogenic effects. EPA's policy is that
there is no scientific basis for estimating"safe" levels for carcinogens. The
criteria for carcinogens, therefore, state
that the recommended concentration for
maximum protection of human health is
zero. In addition, the Agency has
presented a range of concentrations
corresponding to incremental cancer
risks of 10

- to 10- 5 (one additional case
of cancer in populations ranging from
ten million to 100,000. respectively).
Other concentrations representing
different risk levels may be calculated
by use of the Guidelines. The risk
estimate range is presented for
information purposes and does not
represent an Agency judgment on an"acceptable" risk leveL

Summay of the Human Health
Guidelines

The health assessments and
corresponding criteria published today
were derived based on Guidelines and
Methodoloy, Used in the Preparation of
Health Effect Assessment Chapters of
the Consent Decree Water Criteria
Documents (the Guidelines) developed
by EPA's Office of Reserch and
Development. The estimation of health
risks associated with human exposure to -
environmental pollutants requires
predicting the effect of low doses for up
to a lifetime in duration. A combination
of epidemiological and animal dose/
response data is considered the
preferred basis for quantitative criterion
derivation. The complete Guidelines are
presented as Appendix C. Major issues
associated with these Guidelines and
responses to public comments are
presented as Appendix E.

No-effect (non-carcinogen) or
specified risk (carcinogen)
concentrations were estimated by
extrapolation from animal toxicity or
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human epidemiology studies using the
following basic exposure assumiptions: a
70-kilogram male person (Report of the
Task Group on Reference Man,
International Commission for Radiation
Protection, November 23, 1957) as the
exposed individual; the average daily
consumption of freshwater and
estuarine fish and shellfish products
equal to 6.5 grams/day; and the average.
ingestion of two liters/day of water
(Drinking Water and Health, National
Academy of Sciences, National
Research Council, 1977). Criteria based
on these assumptions are estimated to
be protective of an adult male who
experiences average exposure
conditions.

Two basic methods were used to
formulate health criteria, depending on
whether the prominent adverse effect
was cancer or other toxic
manifestations. The following sections
detail these methods.

Carcinogens
Extrapolation of cancer responses

-from high to low doses and subsequent
risk estimation from animal data is
performed using a linearized multi-stage
model. This procedure is flexible enough
to fit all monotonically-increasing dose
response data, since it incorporates
several adjustable parameters. The
multi-stage model is'a linear non-
threshold model as was the "one-hit"
model originally' used in the proposed
criteria documents. The linearized miulti-
stage model and its characteristics are
described fully in Appendix C. The
linear. non-threshold concept has been
.endorsed by the four agencies in the
Interagency Regulatory Liaison Group
and is less likely to underestimate risk
at the low doses typical of -
environmental exposure than other
models that could be used. Because of
the uncertainties associated with dose
response, animal-to-human
extrapolation and other unknown
factors, because of the use of average
exposure assumptions, and because of
the serious public health consequences
that could result if risk were
underestimated, EPA believes that it ii
prudent to use conservative methods to
estimate risk in the water quality
criteria program. The linearized
multistage model is more systematic and
invokes fewer arbitrary assumptions
than the "one-hit" procedure previously
used.

It should be noted that extrapolation
models provide estimates of risk since a
varitey of assumptions are built into any
model. Models using widely different
assumptions may produce estimates
ranging over several orders of
magnitude. Since there is at present no

way to demonstrate the scientific
validity of any model, the use of risk
extrapolation models is a subject of
debate in the scientific community.
However, risk extrapolation is generally
recognized as the only tool available at
this time for estimating the magnitude of
health hazards associated with non-
threshold toxicants and has been
endorsed by numerous Federal agencies
and scientific organizations, including
EPA's Carcinogen Assessment Group,
the National Academy of Sciences, and
the Interagency Regulatory Liaison
Group as a useful means of assessing
the risks of exposure to various
carcinogenic pollutants.

Non-Carcinogens
Health criteria based on toxic effects

of pollutants other than carcinogenicity
are estimates of concentrations which
are not expected to produce adverse
effects in humans. They are based upon
Acceptable Daily.ntake (ADI) levels
and are generally-derived using no-
observed-adverse-effect-level (NOAEL)
data from aninal studies although
human data are used wherever'
available. The ADI is calculated using
safety factors to account for
uncertainties inherent in extrapolation
from animal to man. In accordance with
the National Research Council
recommendations (Drinking Water and
Health, National Academy of Sciences,
National Research Council, 1977), safety
factors of 10, 100, or 1,000 are used
depending on the quality and quantity of
data. In some instances extrapolations
are made from inhalation studies or
limits to approximate a human response'
from ingestion using the Stokinger- -
Woodward model Uournal of American
Water Works Association, 1958).
Calculations of-criteria from ADIs are
made using the standard exposure
assumptions (2 liters of water, 6.5 grams
of edible aquatic products, and an
average body weight of 70 kg).

Dated: October 24,1980.
Douglas M. Castle,
Administrator.

Appendix.A-Summary of Water
Quality Criteria
Acenaphthene

Freshwater Aquatic Life
The available data for acenaphthene

indicate that acute toxicity to freshwater
aquatic 5$e occurs at concentrations as
low as 1,700 jg/l and would occur at
lower. concentrations among species
that are more sensitive than those
tested. No dataare available concerning
the chronic toxicity of acenaphthene to
sensitive freshwater aquatic animals but

toxicity to freshwater algae occur at
concentrations as low as 520 #g/l,
Saltwater Aquatic Life

The available data for acenaphthene
indicate that acute and chronic toxicity
to saltwater aquatic life occur at
concentrations as low as 970 and 710
jtg/l, respectively, and would occur at
lower concentrations *among species
that are more sensitive than those
tested. Toxicity to algae occurs at
concentrations as low as 500 jg/l.
Human Health

Sufficient data is not available for
acenaphthene to derive a level which
would protect against the potential
toxicity of this compound. Using
available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 20 ttg/l. It shodld be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.
Acrolein

Freshwater Aquatic Life
The available data for acrolein

indicate that acute and chronic toxicity
to freshwater aquatic life occurs at
concentrations as low as 68 and 21 jig/l,
respectively, and would occur at lower
concentrations among species that are
more sensitive than those tested.

.SaltwaterAquatic Life
The available data for acrolein

indicate that acute toxicity to saltwater
aquatic life occurs at concentrations as
low as 55 jg/i and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of acrolein to sensitive
saltwater aquatic life.

Human Health
For the protection of human health

from the toxic properties of acrolein
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 320 j.g/l.

For the protection of human health
from the toxic properties of acrolein
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 780 jg/l.
Acrylonitrile

Freshwater Aquatic Life
The available data for acrylonitrile

indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
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low as 7.550 ptg/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No definitive data are available
concerning the chronic toxicity of
acrylonitrile to sensitive freshwater
aquatic life but mortality occurs at
concentrations as low as 2,600 yg/l with
a fish species exposed for 30 days.
Saltwater Aquatic Life

Only one saltwater species has been
tested with acrylonitrile and no
statement can be made concerning acute
or chronic toxicity.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of acrylonitrile
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10--5 10-6, and 10 - . The
corresponding criteria are .58 pg/l, .058
jIg/l and .006 jig/L respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 6.5 jig/i, .65 pg/, and .065 jg/
1, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Aldrin-Dieldrin

Dieldrin
Freshwater Aquatic Life

For dieldrin the criterion to protect
fresh water aquatic life as derived using
the Guidelines is 0.0019 yg/i as a 24-
hour average and the concentration
should not exceed 2.5 jIg/l at any time.

Saltwater Aquatic Life
For dieldrin the criterion to protect

saltwater aquatic life as derived using
the Guidelines is 0.0019 jig/l as a 24-
hour average and the concentration
should not exceed 0.71 jg/l at any time.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of dieldrin
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold

assumption for this chemical, Itowever,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental Increase of
cancer risk over the lifetime are
estimated at 10-. , 10- 6, and 10-. The
corresponding criteria are .71 ng/tl .071
ng/l. and .0071 ng/l, respectively. If the
abox e estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are .78 ng/l, .076 ng/l, and .0076
ng/l respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Aidrin

Freshwater Aquatic Lire

For freshwater aquatic life the
concentration of aldrin should not
exceed 3.0 jig/l at any time. No data are
available concerning the chronic toxicity
of aldrin to sensitive freshwater aquatic
life.

Salt water Aquatic Life

For saltwater aquatic life the
concentration of aldrin should not
exceed 1.3 jg/I at any time. No data are
available concerning the chronic toxicity
of aldrin to sensitive saltwater aquatic
life.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of aldrin through
ingestion of contaminated water and
contaminated aquatic organisms, the
ambient water concentration should be
zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10- s 10- t and 10-. The
corresponding criteria are .74 ng/1, .074
ng/1. and .0074 ng/1, respectively. If the
above estimates are made for
consumption of aquatic orginisms only,
excluding consumption of water, the
levels are .79 ngll, .079 ng/1, and .0079
ng/1, respetively. Other cuncentrations
respresenting different risk levels may
be calculated by use of the Guidelines.
The risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Antimony
Freshwater AquaticLife

The available data for antimony
indicate that acute and chronic toxicity
to freshwater aquatic life occur at
concentrations as low as 9,000 and 1,600
P0jl, respetively, and would occur at
lower concentrations among species
that are more sensitive than those
tested. Toxicity to algae occurs at
concentrations as low as 610 jig/l.
SaltMaterAquatic Life

No saltwater organisms have been
adequately tested with antimony, and
no statement can be made concerning
acute or chronic toxicity.

Human Health
For the protection of human health

from the toxic properties of antimony
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 146 jig/l.

For the protection of human health
from the toxic properties of antimony
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 45,000 jg/L

Arsenic

FreshwaterAquatic Life
For freshwater aquatic life the

concentration of total recoverable
trivalent inorganic arsenic should not
exceed 440 pgfl at any time. Short-term
effects on embryos and larvae of aquatic
vertebrate species have been shown to
occur at concentrations as low as 40 jg/
1.
SaltwaterAquaic Life

The available data for total
recoverable trivalent inorganic arsenic
indicate that acate toxicity to saltwater
aquatic life occurs at concentrations as
low as 508 pg/I and would occur at
low er concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of trivalent
inorganic arsenic to sensitive saltwater
aquatic life.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of arsenic
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
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estimated at 10 - 5, 10-6, and 10 - . The
corresponding criteria are 22 ng/l, 2.2
ng/l, and .22 ng/l, respectively. If fie
above estimates are made for
consumption of aquatic organisns only,
excluding consumption of wafer, the
levels are 175 ng/l, 17.5 ng/l, and 1.75
ng/l, respectively. Other concentrations:
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level,

Asbestos

Freshwater Aquatic Life

No freshwater organisms have been
tested with any'asbestiform mineral and
no statement can be made concerning
acute or chronic toxicity.

SaltwaterAquati¢ Life .

No saltwater organisms have been
tested with any asbestiform mineral and
no statement can be made concerning
acute or chronic toxicity.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of asbestos
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer-risk over the lifetime are
estimated at 10 - 5, 10 - 6, and 10 - . The
corresponding criteria are 300,000
fibers/1,30,000 fibers/i, and 3,000 fibers/
1, respectively. Other concentrations-
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
repredent an Agency judgment on an
"acceptable" risk level.

Benzene

Freshwater Aquatic Life

The available data for benzene
indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as"
low as 5,300 ttg/l and would occur at
lower concentrations among species
that are more sensitive than those
tesied. No data are available concerning
the chronic toxicity of benzene to
sensitive freshwater aquatic life.

Salt water Aquatic Life

The available data for benzene
indicate that acute toxicity to saltwffter
aquatic life occurs at concentrations as

low as 5,100f g/1l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No definitive data are available
concerning the chronic toxicity of
bengene to sensitive saltwater aquatic
life, buit adverse effects occur at
concentrations as low-as 700 ug/l with a
fish species exposed forI168 days.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of benzene
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not-be attainable at the
-present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10 - 5, 10 - , and 10&- The
corresponding criteria are 6.6 jig/l, .66
tg/l, and .066 jig/l, respectively. If the

above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 400 Ag/l, 40.0/ug/l, and 4.0 ttg/
1, respectively. Other concentrations
representing different risk levels may be
calculated byuse of the Guidelines. The
risk estimate range is presented for
information.purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Benzidine

FreshwaterAquatic Life

The available data for benzidine
indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 2,500 pg/l and would occur at
lower concentrations among species
that are more sensitive than those*
tested. No data are available concerning
the chronic toxicity of benzidine to
sensitive freshwater aquatic life.

Saltwater Aquatic Life

No saltwater organisms liave been
tested with benzidine and n6 statement
can be-made concerning acute and
chronic toxicity.

Human Health"

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of benzidine
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of

cancer risk over the lifetime are
estimated at 10- 10 "6, and 10- . The
corresponding criteria are 1.2 ng/1, .12
ng/1, and .01 ng/1, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 5.3 ng/1, .53 ng/l, and .05 ng/
1, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines, The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Beryllium

Freshwater-Aquatic Life
The available data for beryllium

indicate that acute and chronic toxicity
to freshwater aquatic life occurs at
concentrations as low as 130 and 5,3 lg/'
1, respectively, and would occur at lower
concentrations among species that are
more sensitive than those tested,
Hardness has a substantial effect on
acute toxicity.

Salt water Aquatic Life
_ The limited saltwater data base
available for beryllium does not permit
any statembnt concerning acute or
chronic toxicity.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of beryllium
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10- 5, 10-6, and 10-7 . The
corresponding criteria are 37 ng/l, 3.7
ng/, and .37 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 641 ng/l, 64.1, ng/l, and 6.41
ng/l, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Cadmium

Freshwater Aquatic Life
. For total recoverable cadmium the
criterion (in jig/lI to protect freshwater
aquatic life as derived using the
Guidelines is the numerical value given

I I I
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by e(1'-0611DI w -d * as a 24-hour
average and the concentration (in pg/)
should not exceed the numerical value
given by e"'6 AU(hmwlnms-3-? at any
time. For example, a hardnesses of 50,
100, and 200 mg/I as CaCOx the criteria
are 0012, 0.025, and 0.051 pg/I,
respectively, and the concentration of
total recoverable cadmium should not
exceed 1.5, 3.0 and 6.3 pg/, respectively,
at any time.

SaltwaterAquatic Life
For total recoverable cadmium the

criterion to protect saltwater aquatic life
as derived using the Guidelines is 4.5
pg/l as a 24-hour average and the
concentration should not exceed 59 jig 1
at any time.

Human Health
The ambient water quality criterion

for cadmium is recommended to be
identical to the existing drinking water
standard which is 10 pg/l. Analysis of
the toxic effects data resulted in a
calculated level which is protective of
human health against the ingestion of
contaminated water and contaminated
aquatic organisms. The calculated value
is comparable to the present standard.
For this reason a selective criterion
based on exposure solely from
consumption of 6.5 grams of aquatic
organisms was not derived.
Carbon Tetrachloride

Freshwater Aquatic Life
The available date for carbon

tetrachloride indicate that acute toxicity
to freshwater aquatic life occurs at
concentrations as low as 35,200 gg/I and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available
concerning the chronic toxicity of
carbon tetrachloride to sensitive
freshwater aquatic life.

Saltwater Aquatic Life
The available data for carbon

tetrachloride indicate that acute toxicity
to saltwater aquatic life occurs at
concentrations as low as 50,000 lg/I and
would occur at lower concentrations
among species that are more sensitive
that those tested. No data are available
concerning the chronic toxicity of
carbon tetrachloride to sensitive
saltwater aquatic life.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of carbon
tetrachloride through ingestion of
contaminated water and contaminated
aquatic organisms the ambient water
concentration should be zero based on

the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10-, 10-'
and 10- . The corresponding criteria are
4.0pg/L .40 pg/l, and .04 pg/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 09.4 pg/, 6.94
pg/l, and .M pg/L respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Chlordane

FreshwaterAquatic Life
For chlordane the criterion to protect

freshwater aquatic life as derived using
the Guidelines is 0.0043 pg/l as a 24-
hour average and the concentration
should not exceed 2.4 pg/l at any time.

Saltwater Aquatic Life
For chlordane the criterion to protect

saltwater aquatic life as derived using
the Guidelines is 0.0040 pg/l as a 24
hour average and the concentration
should not exceed 0.06 pg/I at any time.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of chlordane
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10- 6, 10", and 1O- . The
corresponding criteria are 4.6 ng/l, .46
ng/l, and .04a ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 4.8 ng/l, .48 ng/l, and .048 ng/
1, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Chlorinated Benzenes

Freshwater Aquatic Life
The available data for chlorinated

benzenes indicate that acute toxicity to
freshwater aquatic life occurs at

concentrations as low as 250 pg/I and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available
concerning the chronic toxicity of the
more toxic of the chlorinated benzenes
to sensitive freshwater aquatic life but
toxicity occurs at concentrations as low
as 50 pg/i for a fish species exposed for
7.5 days.

SaltwaterAquatic Life
The available data for chlorinated

benzenes indicate that acute and
chronic toxicity to saltwater aquatic life
occur at concentrations as low as 160
and 129 .g/l, respectively, and would
occur at lower concentrations among
species that are more sensitive than
those tested.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of
hexachlorobenzene through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10- , 10-,
and 10-1. The corresponding
recommended criteria are 7.2 ng/I. .72
ng/l, and .072 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 7.4 ng/l, .74 ng/l, and.074 ng/
1, respectively.

For the protection of human health
from the toxic properties of 1,2,4,5-
tetrachlorobenzene ingested through
water and contaminated aquatic
organisms, the ambient water criterion
is determined to be 38 pg/L.

For the protection of human health
from the toxic properties of 1,24,5-
tetrachlorobenzene ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 48 pg/l.

For the protection of human health
from the toxic properties of
pentachlorobenzene ingested through
water and contaminated aquatic
organisms, the ambient water criterion
Is determined to be 74 pg/l.

For the protection of human health
from the toxic properties of
pentachlorobenzene ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 85 pg/L

Using the present guidelines, a
satisfactory criterion cannot be derived
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,at this time due to the insufficiency in
the available data for trichlorobenzene.

For comparison purposes, two
approaches were used to derive
criterion levels for monochlorobenzene.
Based on available toxicity data, for the
protection of public health, the derived
level is 488 gg/l. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 20
jig/l. It should be recognized that
organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.
Chlorinated Ethanes'

Freshwater.Aquati6 Life
The available freshwater data for

chlorinated ethanes indicate that
toxicity increases greatly with
increasing chlorination, and that acute
toxicity occurs at concentrations as low
as 118,000 Ag/1 for 1,2-dichloroethane,
18,000 jg/l for two trichloroethanes,
9,320 i.g/l for two tetrachloroethanes,
7,240 jig/I for pentachloroethane, and
980 ug/1 for hexachIoroethane. Chronic
toxicity occurs at concentrations as low
as 20,000 jig/l for 1,2-dichloroethane,
9,400 jg/l for 1,1,2-trichloroethane, 2,400
jig/I for 1,1,2,2,-tetrachloroethane, 1,100
jig/I for pentachloroethane, and 540 jg/I
for hexachloroethane. Acute and
chronic toxicity would occur at lower
concentrations among species that are
more sensitive than those tested.

Saltwater Aquatic Life
The available saltwater data for

chlorinated ethanes indicate that
toxicity increases greatly with
increasing chlorination and that acute
toxicity to fish and invertebrate species
occurs at concentrations as low as
113,000 jig/I for 1,2-dichloroethane,
31,200 jig/i for 1,1,1-trichloroethane,
9,020 jig/I for 1,1,2,2-tetrachoroethane,
390 pg/l for pentachloroethane, and 940
jig/l for hexachloroethane. Chronic
toxicity occurs at concentrations as low
as 281 pjg/l for pentachlqroethane. Acute
and ch ronic toxicity would occur at
lower concentrations among species.
that are more sensitive than those
tested.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of 1,2-di-
chloroethane throagh ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this

chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10- 5, 10 - 6,
and 10 - . The corresponding-criteria are
9.4 1kg/I, .94 jig/I, and .094 .Ag/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 2,430 jg/l, 243
jig/l,.and 24.3 jIg/l respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level. -

For the protection of human health
from the toxic properties of 1,1,1-
trichloroethane ingested through water
and contaminated aquatic organism, the
ambient water criterion is determined to
be 18.4 nig/l.

For the protection of human health
from the toxic properties of 1,1,1,-tri-
chloroethane ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 1.03 g/l.

For the maximum protection of human
health from the potential-carcinogenic
effects due to exposure of 1,1,2-
trichloroethane through ingestion of
contaminated water and contaminated
aquatic organisms, the dmbient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.

Therefore, the levels which may result in
incremental increabe of cancer risk over
the lifetime are estimated at 10 - 5, 10-,
and 10- . The corresponding criteria are
6.0 j.g/I, .6 Pg/I, and .06 jig/I.
respectively. If the above estiiates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 418 jig/I, 41.8
jig/l, and 4.18 jig/l respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable' risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of 1,1,2,2-tetra-
chloroethane through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time. -
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10- , 10 - 6

and 10- . The corresponding criteria are
1.7 jtg/l, .17 ig/l, and .017 jig/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 107jig/l, 10.7
jig/], and 1.07 jig/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented 'for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of hexa-
chloroethane through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result In
incremental increase of cancor risk over
the lifetime are estimated at 10-5 , 10-0,

and 10 - . The corresponding criteria are
19 Ig/l, 1.9 jg/l, and .19 jig/I,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 87.4 jig/l, 8.74
jIg/l, and .87 jig 1, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for
monochloroethane.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency In
the available data for 1,1,-
dichloroethane.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the Insufficiency in
the available data for 1,1,1,2-
tetrachloroethane.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency In
the available data for
pentachoroethane.

Chlorinated Naphthalenes

FreshwaterAquatic Life
The available data for chlorinated

naphthalenes indicate that acute *
toxicity to freshwater aquatic life occurs
at concentrations as low as 1,600 jg/l
and would occur at lower
concentrations among species that are
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more sensitive than those tested. No
data are available concerning the
chronic toxicity of chlorinated
naphthalenes to sensitive freshwater
aquatic life.

Saltw.ater Aquatic Life

'The available data for chlorinated
napthalenes indicate that acute toxicity
to saltwater aquatic life occurs at
concentrations as low as 7.5 Ig/il and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available
concerning the chronic toxicity of
chlorinated naphthalenes to sensitive
saltwater aquatic life.

Human Health

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for chlorinated
napthalenes.

Chlorinated Phenols

FreshwaterAquatic Life
The available freshwater data for

chlorinated phenols indicate that
toxicity generally increases with
increasing chlorination, and that acute
toxicity occurs at concentrations as low
as 30 ttg/I for 4-chloro-3-methylphenol to
greater than 500,000 pg/l for other
compounds. Chronic toxicity occurs at
concentrations as low as 970 pg/l for
2,4,6-trichlorophenol. Acute and chronic
toxicity would occur at lower
concentrations among species that are
more sensitive than those tested.

Saltwater Aquatic Life

The available saltwater data for
chlorinated phenols indicate that
toxicity generally increases with
increasing chlorination and that acute
toxicity occurs at concentrations as low
as 440 jig/I for 2,3,5,6-tetrachlorophenol
and 29,700 jg/I for 4-chlorophenol.
Acute toxicity would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of chlorinated phenols
to sensitive saltwater aquatic life.

Human Health

Sufficient data is not available for 3-
monochlorophenol to derive a level
which would protect against the
potential toxicity of this compound.
Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 0.1 jIg/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no

demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for 4-
monochlorophenol to derive a level
which would protect against the
potential toxicity of this compound.
Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 0.1 ug/. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for 2,3-
dichlorophenol to derive a level which
would protect against the potential
toxicity of this compound. Using
available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is .04 g/I. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for 2,5-
dichlorophenol to derive a level which
would protect against the potential
toxicity of this compound. Using
available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is .5 jig/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for 2,6-
dichlorophenol to derive a level which
would protect against the potential
toxicity of this compound. Using
available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is .2 jig/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for 3.4-
dichlorophenol to derive a level which
would protect against the potential
toxicity of this compound. Using
available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is .3 jg/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for
2,3,4,6-tetrachlorophenol to derive a

level which would protect against the
potential toxicity of this compound.
Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is I jig/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

For comparison purposes, two
approaches were used to derive
criterion levels for 2,4,5-trichlorophenol.
Based on available toxicity data, for the
protection of public health, the derived
level is 2.6 mg/l. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 1.0
jig/l. It should be recognized that
organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of ,4,6-
trichlorophenol through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10 - , 1 0- 6,

and 10-. The corresponding criteria are
12/jg/l, 1.2 pg/l, and .12/jg/l
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 36 jg/l, 3.6 jg/l,
and .36 jig/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 2 jg/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criterion
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Sufficient data is not available for 2-
methyl.4-chlorophenol to derive a level
which would protect against any
potential toxicity of this compound.
Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 1800 ig/1. It should be
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recognized that onganoleptic data as a
basis for establishing a water quality
criterion have limitations and have no
demonstratedrelationship to potential
adverse human h'ealth effects. .

Sufficient data is not available for 3-
methyl-4-chlorophenol to derive a level
which would protect against the
potential toxicity of this compound.
Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 3000 ILg/l. It should be
recognized that organoleptic data as a
basis for establishing a water quality
criterion have limitations and have no
demonstrated relationship to potential
adverse'human health effects.

Sufficient data is riot available for 3-
methyl-6-chlorophenol to derive a level
which would protect against the
potential toxicity.of this compound.
Using available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 20 Ig/l" It should be recognized
that organoleptic data as a basis for
establishing a water quality criterion
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Chloroalkyl Ethers

Freshwater Aquatic Life
The available data for chloroalkyl

ethers indicate that acute toxicity to
freshwater aquatic life occurs at '
concentrations as low as 238,000 jig/l
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
definitive data are available concerning
the chronic toxicity of chloroalkyl ethers
to sensitile freshwater aquatic life.
Salt water Aquatic Life

No saltwater organisms have been
tested with any chloroalkyl ether and no
statement can be made concerning.acute
and chronic toxicity.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of bis-
(chloromethyl)-ether through ingestion
of contaminated water and.
contaminated aquatic organisms, the
ambient water concentration shiould be
zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the"
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10- 5, 10-6, and 10- . The
corresponding criteria are .038 ng/l,
.0038 ng/l, and .00038 ng/l, respectively.

If the above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 18A ng/l, 1.84 ng/l, and .184
ng/l, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an"acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due tb exposure of bis (2-
chloroethyl) ether through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10- 5 10-6,
and 10 - . The corresponding criteria are
.3 pg/,'.03 1Lg/l, and .003 jg/],
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 13.6 jg/l, 1.36
jtg/l; and .136 ttg/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

For the protection of human health
from the toxic properties of bis (2-
chloroisopropyl) ether ingested through
water and contaminated aquatic
organisms, the ambient water criterion'
is determined to be 34.7 /g/l.

For the protection of human health
from the toxic properties of bis (2-
chloroisopropyl] ether ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 4.36 mg/l.

Chloroform

Freshwater Aquatic Life

The available data for choloroform
indicate thatacute toxicity to freshwater
aquatic-life occurs at concentrations as
low as 29,900 pg/Il and-would occur at
lower concentrations among species
that are more sensitive than the three
tested species. Twenty-seven-day LC50
values indicate that chronic toxicity^
occurs at concentrations as low as 1,240
pg/1, and could occur at lower
concentrations among species or other

,life stages that are more sensitive than
the earliest life cycle stage of the
rainbow trout.

Saltwater Aquatic Life

The data base for saltwater species Is
limited to one test and no statement can
be mada concerning acute or chronic
toxicity.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of chloroform
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental Increase of
cancer risk over the lifetime are
estimated at10-5, 10- , and 10- . The
corresponding criteria are 1.90 pg/l .19
pg/l, and .019 Itg/, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 157 pg/1l15.7 pg/l, and 1.57
pg/l, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presentdd for
information purposes and does not
represent an Agency judgment on an"acceptable" risk level.

2-Chlorophenol

FreshwaterAquatic Life

The availabe data for 2-chlorophenol
indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 4,380 Jlg/l and would occur at
lower concentrations among species
that are more sensitive that those tested.
No definitive data are available
concerning the chronic toxicity of 2-
chlorophenol to sensitive freshwater
aquatic life but flavor impairment occurs
in one species of fish at concentrations
as low as 2,000 pg/l.

Saltwater Aquatic Life

No saltwater organisms have been
tested with 2-chlorophenol and no
statement can be made concerning acute
and chronic toxicity.

Human Health

Sufficient data is not available for 2-
chlorophenol to derive a level which
would protect against the potential
toxicity of this compound..Using
available organoleptic data, for
controlling undesirable taste and odor
quality of ambient water, the estimated
level is 0.1 Ig/l. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
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demonstrated relationship to potential
adverse human health effects.

Chromium

Freshwater Aquatic Life
For total recoverable hexavalent

chromium the criterion to protect
freshwater aquatic life as derived using
the Guidelines is 0.29 jg/l as a 24-hour
average and the concentration should
not exceed 21 pg/l at any time.

For freshwater aquatic life the
concentration (in pg/l) of total
recoverable trivalent chromium should
not exceed the numerical value given by
"e[1.08[ln(hardness)] +3.48)" at any
time. For example, at hardnesses of 50,
100 and 200 mg/l as CaCO the
concentration of total recoverable
trivalent chromium should not exceed
2,200, 4,700, and 9,900 pg/l, respectively,
at any time. The available data indicate
that chronic toxicity to freshwater
aquatic life occurs at concentrations as
low a 44 pg/i and would occur at lower
concentrations among species that are
more sensitive than those tested.

SaltwaterAquatic Life
For total recoverable hexavalent

chromium the criterion to protect
saltwater aquatic life as derived using
the Guidelines is 18 pg/l as a 24-hour
average and the concentration should
not exceed 1.260 tg/l at any time.

For total recoverable trivalent
chromium, the availabe data indicate
that acute toxicity to saltwater aquatic
life occurs at concentrations as low as
10,300 pg/l, and would occur at lower
concentrations amoung species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of trivalent chromium to
sensitive saltwater aquatic life.

Human Health
For the protection of human health

from the toxic properties of Chromium
M ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 170 mg/l.

For the protection of human health
from the toxic properties of Chromium
III ingested through contaminated
aquatic organisms alone, the ambient
water criterion is determined to be 3433
mg/l.

The ambient water quality criterion
for total Chromium VI is recommended
to be identical to the existing drinking
water standard which is So pg/l.
Analysis of the toxic effects data
resulted in a calculated level which is
protective of human health against the
ingestion of contaminated water and
contaminated aquatic organisms. The

calculated value is comparable to the
present standard. For this reason a
selective criterion based on exposure
solely from consumption of 6.5 grams of
aquatic organisms was not derived.

Copper

FreshwaterAquatic Life
For total recoverable copper the

criterion to protect freshwater aquatic
life as derived using the Guidelines is 5.6
pg/l as a 24-hour average and the
concentration (in yg/l) should not
exceed the numerical value given by
e(0.94[ln(hardness]-1.23) at any time.
For example, at hardnesses of 50, 100,
and 200 mg/l CaCOs the concentration
of total recoverable copper should not
exceed 12. 22, and 43 pg/l at any time.

Saltwater Aquatic Life
For total recoverable copper the

criterion to protect saltwater aquatic life
as derived using the Guidelines is 4.0
ig/I as a 24-hour average and the
concentration should not exceed 23 pg/I
at any time.

Human Health
Sufficient data is not available for

copper to derive a level which would
protect against the potential toxicity of
this compound. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 1
mg/l. It should be recognized that
organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Cyanide

Freshwater Aquatic Life
For free cyanide (sum of cyanide

present as HCN and CN-, expressed as
CN) the criterion to protect freshwater
aquatic life as derived using the
Guidelines is 3.5 pg/l as a 24-hour
average and the concentration should
not exceed 52 pg/l at any time.

Saltwater Aquatic Life
The available data for free cyanide

(sum of cyanide present as HCN and
CN-, expressed as CN) indicate that
acute toxicity to saltwater aquatic life
occurs at concentrations as low as 30
pg/l and would occur at lower
concentrations among species that are
more sensitive than those tested. If the
acute-chronic ratio for saltwater
organisms is similar to that for
freshwater organisms, chronic toxicity
would occur at concentrations as low as
2.0 pg/l for the tested species and at
lower concentrations among species

that are more sensitive than those
tested.

Human Health
The ambient water quality criterion

for cyanide is recommended to be
identical to the existing drinking water
standard which is 200 pg/L Analysis of
the toxic effects data resulted in a
calculated level which is protective of
human health against the ingestion of
contaminated water and contaminated
aquatic organisms. The calculated value
is comparable to the present standard.
For this reason a selective criterion
based on exposure solely from
consumption of 6.5 grams of aquatic
organisms was not derived.

DDT and Metabolites

Freshwater Aquatic Life

DDT
For DDT and its metabolites the

criterion to protect freshwater aquatic
life as derived using the Guidelines is
0.0010 pg/i as a 24-hour average and the
concentration should not exceed 1.1 pg/I
at any time.

TDE
The available data for TDE indicate

that acute toxicity to freshwater aquatic
life occurs at concentrations as low as
0.6 pg/l and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of TDE to sensitive
freshwater aquatic life.

DDE
The available data for DDE indicate

that acute toxicity to freshwater aquatic
life occurs at concentrations as low as
1,050 pg/l and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of DDE to sensitive
freshwater aquatic life.

SaltwaterAquatic Life

DDT
For DDT and its metabolites the

criterion to protect saltwater aquatic life
as derived using the Guidelines is 0.0010
pg/l as a 24-hour average and the
concentration should not exceed 0.13
pg/l at any time.

TDE
The available data for TDE indicate

that acute toxicity to saltwater aquatic
life occurs at concentrations as low as
3.6 pg/l and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
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chronic toxicity of IDE to sensitive
saltwater aquatic life.

DDE
The available data for DDE indicate

that acute toxicity to saltwater aquatic
life occurs at concentrations as low as
14 g/l and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of DDE to sensitive
saltwater aquatic life.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of DDT through
ingestion of contaminated water and
contaminated aquatic organisms, the
ambient water concentration should be
zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10 - , 10-, and 10- . The
corredponding criteria are .24 ng/l, .024
ng/l, and .0024 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption Of water, the
levels are .24 ng/l, .024 ng/l, and .0024
ng/l, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not

.represent an Agency judgment of an -
"acceptable" risk level.

Dichlorobenzenes

Freshwater Aquatic Life
The available data for,

dichlorobenzenes indicate that acute
and chronic toxicity to freshwater
aquatic life occurs at concentrations as
low as 1,120 and 763 g/l, respectively,
and would occur at lower
concentrations among species that are
more sensitive than those tested.
Saltwater Aquatic Life

The available data for
dichlorobenzenes indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low as 1,970 Mg/1
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of dichlorobenzenes to
sensitive saltwater aquatic life.

Human Health
For the protection of human health

from the toxic properties of
dichlorobenzenes (all isomers) ingested

through water and contaminated aquatic
organisms, the ambient water criterion
is determined to be 400 Mg/l.

For the protection of human health
from the toxic properties of
dichlorobenzenes (all isomers) ingested
through contaminated aquatic organisms
alone, the ambient water criterion is
determined to be 2.6 mg/l.
Dichlorobenzidines

FreshwaterAquiatic Life

The data base available for
dichlorobenzidines and freshwater
organisms is limited to one test on
bioconcentration of 3,3'-
dichlorobenzidine and no statement can
be made concerning acute or chronic
toxicity.

SaltwaterAquatic Life

No saltwater organisms have been
tested with any dichlorobenzidine and
no statement can be made concerning
acute or chronic toxicity.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of
dichlorobenzidine through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero base on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10 - 1 10 - ,
and 10 - 7. The corresponding criteria are.
.103 g/l, .0103 g/l, and .00103 g/I,-
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are .204 g/i, .0204
Mg/l, and .00204 g/l, respectively.
Other concentrations representing
different risk levels may be calculated
by use of the Guidelines. The risk
estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Dichloroethylenes

FreshwaterAquatik Life

The available data for
dichloroethylenes indicate that acute
toxicity to freshwater aquatic life occurs
at concentrations as low as 11,600 Mg/l
and would occur at lower
concentrations among species that are
more sensitive than those tested. No

* definitive data are available concerning
the chronic toxicity of dichlorethylenes
to sensitive freshwater aquatic life.

SaltwaterAquatic Life
The available data for

dichlorethylenes indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low as 224,000 gli
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity dichloroethylenes to
sensitive saltwater aquatic life,

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of
1,1-dichloroethylene through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result In
incremental increase of cancer risk over
the lifetime are estimated at 10-6, 10- .

and 10- . The corresponding criteria are
.33 gM/1, .033 Mgl, and .0033 g/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 18.5 g/l, 1.85
Mtg/I, and .185 Mg/I, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficency In the
available data for 1,2-dichloroethyleno.

2,4-Dichlorophenol

Freshwater Aquatic Life
-The available data for 2,4-

dichlorophenol indicate that acute and
chronic toxicity to freshwater aquatic
life occurs at concentrations as low as
2,020 and 365 pg/l, respectively, and
would occur at lower concentrations
among species that are more sensitive
that those tested. Mortality to early life
stages of one species of fish occurs at
concentrations as low as 70 Mg/I.
Saltwater Aquatic Life

Only one test has been conducted
with saltwater organisms on 2,4-
dichlorophenol and no statement can be
made concerning acute or chronic
toxicity.

Human Health
For comparison purposes, two

approaches were used to derive
criterion levels for 2,4.dichlorophenol.
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Based on available toxicity data, for the
protection of public health, the derived
level is 3.09 mg/l. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 0.3
jig/l. It should be recognized that
organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.
Dichloropropanes/Dichloropropenes

Freshwater Aquatic Life

The available data for
dichloropropanes indicate that acute
and chronic toxicity to freshwater
aquatic life occurs at concentrations as
low as 23,000 and 5,700 jig/I.
respectively, and would occur at lower
concentrations among species that are
more sensitive than those tested.

The available data for
dichioropropenes indicate that acute
and chronic toxicity to freshwater
aquatic life occurs at concentrations as
low as 6,060 and 244/zg/l, respectively,
and would occur at lower
concentrations among species that are
more sensitive than those tested.

SaltwaterAquatic Life

The available data for
dichloropropanes indicate that acute
and chronic toxicity to saltwater aquatic
life occurs at concentrations as low as
10,300 and 3,040 jig/l, respectively, and
would occur at lower concentrations
among species that are more sensitive
than those tested.

The available data for
dichloropropenes indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low a as 790 gLg/l,
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of dichloropropenes to
sensitive saltwater aquatic life.

Human Health

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for dichloropropanes.

For the protection of human health
from the toxic properties of
dichloropropenes ingested through
water and contaminated aquatic
organisms, the ambient water criterion
is determined to be 87 .Ig/L

For the protection of human health
from the toxic properties of
dichioropropenes ingested through
contaminated aquatic organisms alone,

the ambient water criterion Is
determined to be 14.1 mg/l.
2,4-Dimethylphenol

FreshwaterAquatic Life
The available data for 2,4-

dimethylphenol indicate that acute
toxicity to freshwater aquatic life occurs
at concentrations as low as 2,120jig/I
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of dimethylphenol to
sensitive freshwater aquatic life.

Saltwater Aquatic Life
No saltwater organisms have been

tested with 2,4-dimethylphenol and no
statement can be made concerning acute
and chronic toxicity.

Human Health
Sufficient data are not available for

2,4-dimethylphenol to derive a level
which would protect against the
potential toxicity of this compound.
Using available organoleptic data, for
controlling undersirable taste and odor
quality of ambient water, the estimated
level is 400 jug/I. It should be recognized
that organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

2,4-Dinitrotoluene

Freshwater Aquatic Life
The available data for 2.4-

dinitrotoluene indicate that acute and
chronic toxicity to freshwater aquatic
life occurs at concentrations as low as
330 and 230 ;g/l, respectively, and
would occur at lower concentrations
among species that are more sensitive
than those tested.

Saltwater Aquatic Life
The available data for 2,4-

dinitrotoluenes indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low as 590 pg/i and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available
concerning the chronic toxicity of 2,4-
dinitrotoluenes to sensitive saltwater
aquatic life but a decrease in algal cell
numbers occurs at concentrations as
low as 370 ig/l.
Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of 2,4
dinitrotoluene through ingestion of
contaminated water and contaminated

aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
Incremental increase of cancer risk over
the lifetime are estimated at 10 - 5, 10 - ,
and 10-1 The corresponding criteria are
1.1 jig/l, 0.11 pg 11, and 0.011 jig/,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 91 jg/I, 9.1 jg/1,
and 0.91/jg/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
Is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk leveL

1,2-Diphenylhydrazine

FreshwaterAquatic Life

The available data for 1,2-
diphenylhydrazine indicate that acute
toxicity to freshwater aquatic life occurs
at concentrations as low as 270,jg/l and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available
concerning the chronic toxicity of 1,2-
diphenylhydrazine to sensitive
freshwater aquatic life.

SaltwaterAquatic Life

No saltwater organisms have been
tested with 1,2-diphenylhydrazine and
no statement can be made concerrina-
acute and chronic toxicity.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of 1,2-
diphenylhydrazine through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10 - . 10-t
and 10-. The corresponding criteria are
422 ng/1, 42 ng/l. and 4 ng/L
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 5.6/jg/. 0.56
jg/l, and 0.058 ig/l respectively.
Other concentrations representing

-different risk levels may be calculated
by use of the Guidelines. The risk
estimate range Is presented for
Information purposes and does not
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represent an Agency.judgment on an
"acceptable" risk level.

Endosulfan
Freshwater Aquatic Life

For endosulfan the criterion to protect
freshwater aquatic life as derived using
the Guidelinea is 0.056 ug/l as a 24-hour
average and th6 concentration should
not exceed 0.22 xg/l at any time.

Saltwater Aquatic Life
For endosulfan the criterion to protect

saltwater aquatic life as derived using
the Guidelines is 0.0087 Lg/l as a 24-
hour average and the concentration
should not exceed 0.034 Ixg/1 at any
time.

Human Health
For the protection of human health

from the toxic properties of endosulfan
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 74 P-g'l/. -

For the protection of human health
from the toxic properties of endosulfan
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 159 )xg/l.
Endrin

Freshwater Aquatic Life
For endrin the criterion to protect

freshwater aquatic life as derived using
the Guidelines is 0.0023 tgl as a 24-
hour average and the concentration
should not exceed 0.18 xg/l at any time.
Saltwater Aquatic Life

For endrin the criterion to protect
saltwater aquatic life'as derived using
the Guidelines is 0.0023 .Lg/l as a 24-
hour average and the concentration
should not exceed 0.037 pig/l at any
time.

Human Health
The ambient water quality criterion

for endrin is recommended to be
identi'cal to the existing drinking water
standard which is,1 jzg/l. Analysis of the
toxic effects data resulted in a
calculated level which is protective of
human health against the ingestion of
contaminated water and contaminated
aquatic organisms. The calculated value
is comparable to the present standard.
For this reason a selective criterion
based on exposure solely from
consumption of 6.5 grams of aquatic
organisms was not derived.

,Ethylbenzene

Freshwater Aquatic Life
The available data for ethylbenzene

indicate that acute toxicity to freshwater

aquatic life occurs at concentrations as
low as 32,000 iig/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No definitive data are available
concerning the chronic toxicity of
ethylbenzene to sensitive freshwater
aquatic life.

Saltwater Aquatic Life

The available data for ethylbenzene
indicate that acute toxicity'to saltwater
aquatic life occurs at concentrations as
low as 430 lLg/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are avaifable concerning
the chronic toxicity of ethylbenzene to
sensitive saltwater aquatic life.

Human Health

For the protection of human health
from the toxic properties of
ethylbenzene ingested through water
and contaminated-aquatic organisms,
the ambient water criterion is
determined to be 1.4 mg/l.

For the protection of human health
from the toxic properties of
ethylbenze*ne ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 3.28 mg/.

Fluoranthene

Freshwater Aquatic Life

The available data for fluoranthene
indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 3980 1xg/1 and ivould occur at
lower concentrations among species
that are more sensitive than those
tested. N6 data are available concerning
the chronic toxicity of fluoranthene to
sensitive freshwater aquatic life.

Saltwater Aquatic Life

The available data for fluoranthene
indicate that acute and chronic toxicity
to saltwater aquatic life occur at
concentrations as low as 40 and 16 ,g/l,
respectively, and would occur at lower
concentrations among species that are
more sensitive than those tested.

Human Health

YFor the protection of human health
from the toxic properties of fluoranthene
ingested through water and
contaminated aquatic. organisms, the
ambient water criterion is determined to
be 42/zg/l.

For the protection of human health
from the toxic properties of fluoranthene
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 54 1g/l.

Haloethers

.AreshwaterAquatic Life
The available data for haloethers

indicate that acute and chronic toxicity
to freshwater aquatic life occur at
concentrations as low as 360 and 122
Jug/l, respectively, and would occur at
lower concentrations among species
that are more sensitive than those
tested.

SaltwaterAquatic Life
No saltwater organisms have been

tested with any haloether and no
'statement can be made concerning acute
or chronic toxicity.

Human Health
Using the present guidelines, a

satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for haloethers,

Halomethanes

Freshwater Aquatic Life
The available data for halomothanos

indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 11,000 pg/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of halomethanes to
sensitive freshwater aquatic life.
Saltwater Aquatic Life

The available data for halomethanes
indicate that acute and chronic toxicity
to saltwater aquatic life occur at
concentrations as low as 12,000 and
6,400 pg/l, respectively, and would
occur at lower concentrations among
species that are more sensitive than
those tested. A decrease in algal cell
numbers occurs at concentrations as
low as 11,500 jig/l.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of
chloromethane, bromomethane,
dichloromethane,
bromodichloromethane,
tribromomethane,
dichlorodifluoromethane,
trichlorofluoromethane, or combinations
of these chemicals through Ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk, over
the lifetimes are estimated at 10- 3, 10-6,
and 10- . The corresponding criteria are

I I
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1.9 pg/L, 0.19 pg/1, and 0.019 pg/1,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 157 jig/I, 15.7
pg/i, and 1.57 pg/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Heptachlor

Freshwater Aquatic Life

For heptachlor the criterion to protect
freshwater aquatic life as derived using
the Guidelines is 0.0038 pg/l as a 24-
hour average and the concentration
should not exceed 0.52 jg/l at any time.

Saltwater Aquatic Life

For heptachlor the criterion to protect
saltwater aquatic life as derived using
the Guidelines is 0.0036 pg/I as a 24-
hour average and the concentration
should not exceed 0.053 pg/i at any
time.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of heptachlor
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk, over the lifetimes are
estimated at 10 - 5, 10 - 6, and 10 - . The
corresponding criteria are 2.78 ng/l, .28
ng/l, and .028 ng/l, respictively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 2.85 ng/l .29 ng/l, and .029
ng/L respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Hexachlorobutadiene
Freshwater Aquatic Life

The available data for
hexachlorobutadiene indicate that acute
and chronictoxicity to freshwater
aquatic life occur at concentrations as
low as 90 and 9.3 pjg/i, respectively, and
would occur at lower concentrations
among species that are more sensitive
than those tested.

SaltwaterAquatic Life
The available data for

hexachlorobutadiene indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low as 32 pg/l and
would occur at lower concentrations
among species that are more sensitive
that those tested. No data are available
concerning the chronic toxicity of
hexachlorobutadiene to sensitive
saltwater aquatic life

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of
hexachlorobutadiene through ingestion
of contaminated water and
contaminated aquatic organisms, the
ambient water concentration should be
zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk, over the lifetimes are
estimated at 10 - s. 10 - , and 10- . The
corresponding criteria are 4.47 pg/l, 0.45
pg/I, and 0.045 pg/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 500 pgLi, 50 pg/l, and 5 pg/I
respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
.acceptable" risk level.

Hexachlorocyclohexane

Lindane
Fresh water Aquatic Life

For Lindane the criterion to protect
freshwater aquatic life as derived using
the Guidelines is 0.080 pg/l as a 24-hour
average and the concentration should
not exceed 2.0 pg/I at any time.

Saltwater Aquatic Life
For saltwater aquatic life the

concentration of lindane should not
exceed 0.15 pg/i at any time. No data
are available concerning the chronic
toxicity of lindane to sensitive saltwater
aquatic life.

BHC
FreshwaterAquatic Life

The available date for a mixture of
isomers of BHC indicate that acute
toxicity to freshwater aquatic life occurs
at concentrations as low as 100 pg/l and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available

concerning the chronic toxicity of a
mixture of isomers of BHC to sensitive
freshwater aquatic life.

Saltwater Aquatic Life

The available date for a mixture of
isomers of BHC indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low as 0.34 pg/I
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of a mixture of isomers
of BHC to sensitive saltwater aquatic
life.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of alpha-HCH
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk. over the lifetimes are
estimated at 10 - 5. 10-, and 10 - . The
corresponding criteria are 92 ng/L. 9.2
ng/l. and .92 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 310 ng/I, 31.0 ng/l and 3.1
ng/1 respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of beta-HCH
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk, over the lifetimes are
estimated at 10-, 10-, and 10-. The
corresponding criteria are 163 ng/l 16.3
ng/l. and 1.63 ng/l. respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 547 ng/1. 54.7 g/L and 5.47
ng/L respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
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represent an Agency judgment on an
"acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of tech-HCH
through ingestion of contaminAted water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk, over the lifetimes are
estimated at 10- 5, 10 - 6, and 10 - . The -
corresponding criteria are 123 ng/l, 12.3
ng/l, and 1.23 ng/l, respectively, If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, .the
levels are 414 ng/l, 41.4 ng/l, and 4.14
ng/l, respectively; Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgmenton an
"acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of gamma-HCH
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentrations
should be zero based on the non-
threshold assumption for this chemical.
However, zero level may not be
attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk over
the lifetime are estimated at 10- 5, 10 - 6,

and 10 - . The corresponding criteria are
186 ng/l, 18.6ng/l, and 1.86 ng/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 625 ng/l, 62.5
ng/l, 6.25 ng/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

Using the present guidelines, a
satisfactory criterion cannot bederived
at this time due to the insufficiency in
the available data for delta-HCH.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for epsilon-HCH.

Hexachlorocyclopentadiene

Freshwater Aquatic Life
The available data for

hexachlorocyclopentadiene indicate that
acute and chronic toxicity to freshwater

aquatic life occurs at concentrations as
low as 7.0 and 5.2 Jg/l, respectively, and
would occur at lower concentrations
among species that are more sensitive
than those tested.

Saltwater Aquatic Life
The available data to

hexachlorocyclopentadiene indicate that
acute toxicity to saltwater aquatic life
occurs at concentrations as low as 7.0
lig/l and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerniig the
chronic toxicity of
hexachlorocyclopentadiene to sensitive
saltwater aquatic life.-

Human Health
For comparison purposes, two

approaches were used to derive
criterion levels for
hexachlorocyclopentadiene. Based on
available toxicity data, for the
protection of public health, the derived
level is 206 ,g/l. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 1.0
pg/l. It should be recognized that
organoleptic data as a basis for
establishing a water qudlity criterion
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Isophorone

FreshwaterAquatic Life
The available data for isophorone

indicate that acute toxicity to freshwater
aquatic life ocurs at concentrations as
low as 117,000 1pg/1 and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of isophorone to
sensitive freshwater aquatic life.

Saltwater Aquatic Life
The available data for isophorone

indicate that acute toxicity to saltwater
aquatic life occurs at concentrations as
low as 12,900 pg/I and wduld occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of isophorone to
sensitive saltwater aquatic life.

Human Hedth
For the protection of human health

from the toxic properties of isophorone
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 5.2 mg/l.. For the protection of human health
from the toxic properties of isophdrone

ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 520 mg/l.

Lead

Freshwater Aquatic Life
For iotal recoverable lead the

criterion (in lg/1) to protect freshwater
aquatic life as derived using the
Guidelines is the numerical value given
by e(2.35[ln(hardness)]-9.46) as a 24-
-hour average and the concentration (in
pg/l) should not exceed the numerical
value given by e(1.22[1n(hardness)]-0.47)
atany time. For example, at hardnessos
of 50, 100, and 200 mg/i as CaCO3 the
criteria are 0.75, 3.8, and 20 p8/1,
respectively, as 24-hour av.erages, and
the concentrations should not exceed 74,
170, and 400 pg/l, respectively, at any
time.

SaltwaterAquatic Life
The available data for total

recoverable lead indicate that acute and
chronic toxicity to saltwater aquatic life
occur dt concentrations as low as 000
and 25 pg/l, respectively, and would
occur at lower concentrations among
species that are more sensitive than
those tested.

Human Health
The ambient water quality criterion

for lead is recommended to be identical
to the existing drinking water standard'
which is 50 pg/1. Analysis of the toxic
effects data resulted in a calculated
level which is protective to human
health against the ingestion of
contaminated water and contaminated
aquatic organisms. The calculated value
is comparable to the present standard,
For this reason a selective criterion
based on exposure solely from
consumption of 6.5 grams of aquatic
organisms was not derived.

Mercury

FreshwaterAquatic Life
For total r6coverable mercury the

criterion to protect freshwater aquatic
life as derived using the Guidelines is
0,00057 tg/l as a 24-hour average and
the concentration should not exceed
0,0017 1g/i at any time.

Saltwater Aquatic Life
For total recoverable mercury the

criterion to protect saltwater aquatic life
as derived using the Guidelines is 0.025
pg/I as a 24-hour average and the
concentration should not exceed 3.7 pg/l
at any time.

Human Health
For the protection of human health

from the toxic properties of mercury
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ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 144 ngJl.

For the protection of human health
from the toxic properties of mercury
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 146 ng/l.

Note.-These values include the
consumption of freshwater, estuarine, and
marine species.

Naphthalene

Freshwater Aquatic Life

The available data to naphthalene
indicate that acute and chronic toxicity
to freshwater aquatic life occur at
concentrations as low as 2,300 and 620
pg/Il, respectively, and would occur at
lower concentrations among species
that are more sensitive than those
tested.

SaltwaterAquatic Life

The available data for naphthalene
indicate that acute toxicity to saltwater
aquatic life occurs at concentrations as
low as 2,350 jg/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of naphthalene to
sensitive saltwater aquatic life.

Human Health

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for naphthalene.

Nickel

Freshwater Aquatic Life

For total recoverable nickel the
criterion (in Ag/l) to protect freshwater
aquatic life as derived using the
Guidelines is the numerical value given
by e(0.76 [in (hardness)] +1.06) as a 24-
hour average and the concentration (in
pg/l) should not exceed the numerical
value given by e(0.76[ln (hardness)] +
4.02] at any time. For example, at
hardnesses of 50, 100, and 200 mg/l as
CaCO. the criteria are 56, 96, and 160
g/l, respectively, as 24-hour averages,
and the concentrations should not
exceed 1,100, 1,800, and 3,100 pg/l,
respectively, at any time.

Saltwater Aquatic Life

For total recoverable nickel the
criterion to protect saltwater aquatic life
as derived using the Guidelines is 7.1
pg/1 as a 24-hour average and the
concentration should not exceed 140 pg/
1 at any time.

Human Health
For the protection of human health

from the toxic properties of nickel
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 13.4 ,g/l.

For the protection of human health
from the toxic properties of nickel
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to li 100 pg/l.
Nitrobenzene

FreshwaterAquatic Life

The available data for ntrobenzene
indicate that acute toxicity to freshu ater
aquatic life occurs at concentrations as
low as 27.000 pg/lI and would occur at
lower concentrations among species
that are more sensitive than those
tested. No definitive data are available
concerning the chronic toxicity of
nitrobenzene to sensitive freshwater
aquatic life.

Saltwater Aquatic Life

The available data for nitrobenzene
indicate that acute toxicity to saltwater
aquatic life occurs at concentrations as
low as 6,60 jig/i and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of nitrobenzene to
sensitive saltwater aquatic life.

Human Health
For comparison purposes, two

approaches were used to derive
criterion levels for nitrobenzene. Based
on available toxicity data, for the
protection of public health, the derived
level is 19.8 mg/l. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 30
/ g/I. It should be recognized that

organoleptic data as a basis for
establishing a water quality criteria
have limitations and have no
demonstrated relationship to potential
adverse human health effects.
Nitrophenols

Freshwater Aquatic Life
The available data for nitrophenols

indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 230 jg/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of nitrophenols to
sensitive freshwater aquatic life but
toxicity to one species of algae occurs at
concentrations as low as 150 jig/l.

SaltwaterAquatic Life

The available data for nitrophenols
indicate that acute toxicity to saltwater
aquatic life occurs at concentrations as
low as 4,850 jg/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of nitropheno!s to
sensitive saltwater aquatic life.

Haman Health
For the protection of human health

from the toxic properties of 2,4-dinitro-o-
cresol ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 13.4 pg/l.

For the protection of human health
from the toxic properties of 24-dinifro-o-
cresol ingested through contaminated
aquatic organisms alone, the ambient
water criterion is determined to be 765
Pg/I

For the protection of human health
from the toxic properties of
dinitrophenol ingested through water
and contaminated aquatic organisms,
the ambient water criterion is
determined to be 70 pg/l.

For the protection of human health
from the toxic properties of
dinitrophenol ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 14.3 mg/I.

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for mononitrophenoL

Using the present guidelines, a
satisfactory criterion cannot be derived
at this time due to the insufficiency in
the available data for tri-nitrophenol.

Nitrosamines

FreshwaterAquatic Life

The available data for nitrosamines
indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 5,850 pg/i and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of nitrosamines to
sensitive freshwater aquatic life.

Salt water Aq:atic Life

The available data for nitrosamines
indicate that acute toxicity to saltwater
aquatic life occurs at concentrations as
low as 3,300.000 /g/l and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of nitrosamines to
sensitive saltwater aquatic life.
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Human Health "
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of n-
nitrosodimethylamine through ingestion
of contaminated water and
contaminated aquatic organisms, the
ambient water concentration should be
zero based on the non-threshold
assumption for this chemical. However,,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk, over the lifetimes are
estimated at 10 - 5, 10 - , and i0 - . The
corresponding criteria are 14 rig/I, 1.4
ng/l, and .14 ng/1, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 160,000 ng/l, 16,000 ng/l, and
1,600 ng/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of n-.
nitrosodiethylamine through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level maynot
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk, over
the lifetimes are estimated at 10 - 5 10 - 6,

and 10- . The corresponding criteria are
8 ng/l, 0.8 ng/l, and 0.08 ng/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 12,400 ng/i, 1,240
ng/l, and 124 ng/l, respectively. Other,
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk-level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure in n-nitrosodi-n-
butylamine through ingestion of
contamihated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time. -
Therefore, the levels which may result in
incremental increase of cancer risk, over
the lifetimes are estimated at 10- , 10 - ,
and 10- . The corresponding criteria are

64 ng/l 6.4 ng/i and .064 ng/l,.
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 5,868 ng/l, 587
ng/l, and 58.7 ng/l, respectively. Other
concentrations representing diffekent *
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure in n-
nitrosodiphenylamine through ingestion'
of contaminated water and,
contaminated aquatic organisms, the
ambient water ooncehtration should be
zero based on the non-tlireshold
assumption for this chemical. However,
zero level iftay not be attainable at the'
present time. Therefore, the levels which
may result in incremental increase of
cancer risk, over the lifetimes are
estimated at 10 - 5, 10 - 6, and 10 - . The
corresponding criteria are 49,000 ng/I
4,900 ng/l and 490 ng/l, respectively. If
the above estimates are made for
consfimption of aquatic organisms oly,
excluding consumpton of water, the
levels are 161,000 ng/I, 16,100 ng/l, and

.1,610 ng/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level.

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure in n-
nitrosopyrrolidine through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient watbr
concentration should be zero based on
the non-threshold assumption for this
chemical., However, zero level may not
be attainable at the present time.
Therefore, the levels which may result in
incremental increase of cancer risk, over
the lifetimes are estimated at 10 - 5, 10- 6,
and 10 - 7. The corresponding criteria are
160 ng/i 16.0 ng/l and 1.60 ng/I,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption'
of water, the levels are 919,000 ng/l,
91,900 ng/l, and 9,190 ng/i, respectively.
Other concentrations representing
different risk levels may be calculated
by use of the Guidelines. The risk
estimate range is presented for
information purposes and does not
represent an Agency judgmefit on an
"acceptable'- risk level.

Pentachlorophenol

FreshwaterAquatic Life
The available data for

pentachlorophenol indicate that acuto
and chronic toxicity to freshwater
aquatic life occur at concentrations as
low as 55 and 3.2 jg/l, respectively, and
would occur at lower concentrations
among species that are more sensitive
than those tested.

Saltwater Aquatia Life
The available data for

pentachlorophenol indicate that acute
and chronic toxicity to saltwater aquatic
life occur at concentrations as low as 53
and 34 jg/, respectively, and would
occur at lower concentrations among
species that are more sensitive than
those tested.

Human Health
For comparison purposes, two

approaches were used to derive
criterion levels for pentachlorophenol.
Based on available toxicity data, for the
protection of public health, the derived
.level is 1.01 mg/I. Using available
organoleptic data, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 30
pg/l. It should be recognized that
organoleptic data as a basis for
establishing a water quality criterion
have limitations and have no
demonstrated relationship to potential
adverse human health effects.
Phenol

FreshwaterAquatic Life
The available data for phenol indicate

that acute and chronic toxicity to
freshwater aquatic life occur at
concentrations as low as 10,200 and
2,560 pg/, respectively, and would
occur at lower concentrations among
species that are more sensitive than
those tested.

Saltwater Aquatic Life
The available data for phenol indicate

that acute toxicity to saltwater aquatic
life occurs at concentrations as low as
5,800 ug/l and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of phenol to sensitive
saltwater aquatic life,

Human Health
For comparison purposes, two

approaches were used to derive
criterion levels for phenol. Based on
available toxicity data, for the
protection of public health, the derived
level is 3.5 mg/l. Using available
organoleptic data, for controlling
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undesirable taste and odor quality of
ambient water, the estimated level is 0.3
mg/l. It should be recognized that
organoleptic data as a basis for
establishing a water quality criterion
have limitations and have no
demonstrated relationship to potential
adverse human health effects.

Phthalate Esters

Freshwater Aquatic Life
The available data for phthalate

esters indicate that acute and chronic
toxicity to freshwater aquatic life occur
at concentrations as low as 940 and 3
pg/I. respectively, and would occur at
lower concentrations among species
that are more sensitive than those
tested.

Saltwater Aquatic Life
The available data for phthalate

esters indicate that acute toxicity to
saltwater aquatic life occurs at
concentrations as low as 2944/ig/l and
would occur at lower concentrations
among species that are more sensitive
than those tested. No data are available
concerning the chronic toxicity of
phthalate esters to sensitive saltwater
aquatic life but toxicity to one species of
algae occurs at concentrations as low as
3.4 pg/l.
Human Health

For the protection of human health
from the toxic properties of dimethyl-
phthalate ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 313 mg/l.

For the protection of human health
from the toxic properties of dimethyl-
phthalate ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 2.9 g/l.

For the protection of human health
from the toxic properties of diethyl-
phthalate ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 350 mg/l.

For the protection of human health
from the toxic properties of diethyl-
phthalate ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 1.8 g/l.

For the protection of human health
from the toxic properties of dibutyl-
phthalate ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 34 mg/l.

For the protection of human health
from the toxic properties of dibutyl-
phthalate ingested through

contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 154 mgl.

For the protection of human health
from the toxic properties of di-2-
ethylhexyl-phthalate ingested through
water and contaminated aquatic
organisms, the ambient water criterion
is determined to be 15 mg/l.

For the protection of human health
from the toxic properties of di-2-
ethylhexyl-phthalate ingested through
contaminated aquatic organisms alone,
the ambient water criterion is
determined to be 50 mg/l.

Polychlorinated Biphenyls

Freshwater Aquatic Life

For polychlorinatcd biphenyls the
criterion to protect freshwater aquatic
life as derived using the Guidelines is
0.014,ug/I as a 24-hour average. The
available data indicate that acute
toxicity to freshwater aquatic life
probably will only occur at
concentrations abov e 2,0 ig/I and that
the 24-hour average should provide
adequate protection against acute
toxicity.

Salt waterAquatic Live

For polyclilorinated biphenyls the
criterion to protect saltwater aquatic life
as derived using the Guidelines is 0.030
j.g/I as a 24-hour average. The available
data indicate that acute toxicity to
saltwater aquatic life probably will only
occur at concentrations above 10 g/Il
and that the 24-hour average should
provide adequate protection against
acute toxicity.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of PCBs through
ingestion of contaminated water and
contaminated aquatic organisms, the
ambient water concentration should be
zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10 - 3: 10" . and 10-. The
corresponding criteria are .79 ng/l. 0.79
ng/l. and .0079 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water. the
levels are .79 ng/l, .079 ng/l, and .0079
ng/l, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not

represent an Agency judgment on an
"acceptable" risk level.

Polynuclear Aromatic Hydrocarbons
(PAHs)

Freshwater Aquatic Life
The limited freshwater data base

available for polynuclear aromatic
hydrocarbors, mostly from short-term
bioconcentration studies with two
compounds, does not permit a statement
concerning acute or chronic toxicity.

SFItwater Aquatic Life
The available data for polynuclear

aromatic hydrocarbons indicate that
acute toxicity to saltwater aquatic life
ocrurs at concentrations as low as 300
ugql and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicit% of polynuclear aromatic
hydrocarbons 6a sensitive saltwater
aquatic life.

Human Hcl3t
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of PAHs through
ingestion of contaminated water and
contaminated aquatic organisms, the
ambient water concentration should be
zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10 - 5, 10 - , and 1o - . The
corresponding criteria are 28 ngtl, 2.8
ng/l, and .28 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 311 ng/l, 31.1 ng/l, and 3.11
ng/l, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Selenium

FreshwaterAquatic Life
For total recoverable inorganic

selenite the criterion to protect
freshwater aquatic life as derived using
the Guidelines is 35 jg/I as a 24-hour
average and the concentration should
not exceed 260 ,ug/l at any time.

The available data for inorganic
selenate indicate that acute toxicity to
freshwater aquatic life occurs at
concentrations as low as 760 /.gJl and
would occur at lower concentrations
among species that are more sensitive
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than those tested. No data are available
concerning the chronic toxicity of
inorganic selenate to sensitive
freshwater aquatic life.

Saltwater Aquatic Life
For total recoverable inorganic

selenite the criterion to protect saltwater
aquatic life as derived using the
Guidelines is 54 pg/I as a 24-hour
average and the concentration should
not exceed 410 gg/l at any time.
. No data are available concerning the
toxicity of inorganic selenate to
saltwater aquatic life.

Human Health
The ambient water quality criterion

for selenium is recommended to be
identical to the existing drinking water
standard which is 10-pg/l. Analysis of
the toxic effects data resulted in a
calculated level which is protective of
human health against the ingestion of
contaminated water and contaminated
aquatic organisms. The calculated value
is comparable to the present standard.
For this reason a selective criterion
based on exposure solely from
consumption of 6.5 grams of aquatic
organisms was not derived.

Silver
Freshwater Aquatic Life

For freshwater aquatic life the
concentration (in pg/l) of total
recoverable silver should not exceed the
numerical value given by "e[1.72ln
(hardness)-6.52}]" at any time. For
example, at hardnesses of 50,100, 200
mg/i as CaCO3 the concentration of
total recoverable silverlshould not
exceed 1.2, 4.1, and 13 pg/l, respectively,
at any time. The available data indicate
that chronic toxicity to freshwater
aquatic life may occur at concentrations
as low as 0.12 pgIl.

Saltwater Aquatic Life
For saltwater aquatic life the

concentration of total recoverable 'silver
should not exceed 2.3 pg/l at any time.
No data are available concerning the
chronic toxicity of silver to sensitive
saltwater aquatic life.
Human Health

The ambient water quality criterion
for silver is recommended to be
identical to-the existing drinking water
standard which is 50 pg/l. Analysis of
the toxic effects data resulted in a
calculated level which is protective of
human health against the ingestion of
contaminated water and contaminated
aquatic organisms. The calculated value
is comparable to the present standard.
For this reason a selective criterion
based on exposure solely from

consumption of 6.5 grams of aquatic
organisms was not derived.

Tetrachloroethylene

FreshwaterAquatic Life
The available data for

tetrachloroethylene indicate that acute
and chronic toxicity to freshwater
aquatic life occur at concentrations as
low as 5,280 and 840 pg/l, respectively,
and would occur at lower
concentrations among species that are
more sensitive than those tested.

SaltwaterAquatic Life
The available data for

tetrachloroethylene indicate that acute
and chronic toxicity to saltwater aquatic
life occur at concentrations low as
10,200 and 450 pg/, respectively, and
would occur at lower concentrations
among species that are more sensitive
than those tested.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of
tetrachloroethylene through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient watr
concentration should be zero based on
the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the-levels whi-h may result in
incremental increase of cancer risk over
the lifetime are estimated at 10 - 5, 10 - 6,
and 10- . The corresponding criteria are
8 1Lg/l, .8 g/l,and .08 pg/, respectively.
If the above estimates ire made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 88.5 pg/1, 8.85 pg/l, and .88
pg/I, respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an.
"acceptable" risk level.

Thallium

Freshwater Aquatic Life
The available data for thallium

indicate that acute and chronic toxicity
to freshwater aquatic life occur at
concentrations as low as 1,400 and 40
pg/l, respectively, and would occur at
lower concentrations among species
that are more sensitive than those
tested. Toxicity to one species of fish"
occurs at concentrations as low as 20
pg/l after 2,600 hours of exposure.

Saltwater Aquatic Life
The available data for thallium

indicate that acute toxicity to saltwater

aquatic life occurs at concentrations as
low as 2,130 pg/l and would occur at
lower concentrations among species
that are more sensitive than those'
tested. No data are available concerning
the chronic toxicity of thallium to
sensitive saltwater aquatic life.

Human Health
For the protection of human health

from the toxic properties of thallium
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 13 pg/l.

For the protection of human health
from the toxic properties of thallium
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 48 pg/lb

Toluene

Freshwater Aquatic Life
The available data for toluene

indicate that acute toxicity to freshwater
aquatic life occurs at concentrations as
low as 17,500 pg/ and would occur at
lower concentrations among species
that are more sensitive than those
tested. No data are available concerning
the chronic toxicity of toluene to
sensitive freshwater aquatic life.

Saltwater Aquatic Life
The available data for toluene

indicate that acute and chronic toxicity
to saltwater aquatic life occur at ,
concentrations as low as 6,300 and 5,000
pg/l, respectively, and would occur at
lower concentrations among species
that are more sensitive than those
tested.

Human Health
For the protection of human health

from the toxic properties of toluene
ingested through water and
contaminated aquatic organisms, the
ambient water criterion is determined to
be 14.3 mg/l.

For the protection of human health
from the toxic properties of toluene
ingested through contaminated aquatic
organisms alone, the ambient water
criterion is determined to be 424 mg/l.

Toxaphene

Freshwater Aquatic Life
For toxaphene the criterion to protect

freshwater aquatic life as derived using
the Guidelines is 0.013 pg/l as a 24-hour
average and the concentration should
not exceed 1.6 pg/l at any time.

Saltwater Aquatic Life
For saltwater aquatic life the

concentration of toxaphene should not
exceed 0.070 pg/l at any time. No data
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are available concerning the chronic
toxicity of toxaphene to sensitive
saltwater aquatic life.

Human Health

For the maximum protection of human
health from the potential carcinogenic
effects due to exposure of toxaphene
through ingestion of contaminated water
and contaminated aquatic organisms.
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemical. However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10- , 10 - , and 10- . The
corresponding criteria are 7.1 ng/L .71
ng/L and .07 ng/l, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 7.3 ng/L .73 ng/L and .07 ng/L
respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Trichloroethylene

Freshwater Aquatic Life
The available data for

trichloroethylene indicate that acute
toxicity to freshwater aquatic life occurs
at concentrations as low as 45,000 ,lg/l
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of trichloroethylene to
sensitive freshwater aquatic life but
adverse behavioral effects occurs to one
species at concentraions as low as
21,900 pg/l.
Saltwater Aquatic Life

The available data for
trichloroethylene indicate that acute
toxicity to saltwater aquatic life occurs
at concentrations as low as 2,000 g/l
and would occur at lower
concentrations among species that are
more sensitive than those tested. No
data are available concerning the
chronic toxicity of trichloroethylene to
sensitive saltwater aquatic life.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of
trichloroethylene through ingestion of
contaminated water and contaminated
aquatic organisms, the ambient water
concentration should be zero based on

the non-threshold assumption for this
chemical. However, zero level may not
be attainable at the present time.
Therefore, the levels which may result In
incremental increase of cancer risk over
the lifetime are estimated at 10-6 , 10-
and 10". The corresponding criteria are
27 pgIL 2.7 pg/l, and .27 pg/l,
respectively. If the above estimates are
made for consumption of aquatic
organisms only, excluding consumption
of water, the levels are 807 pg/l, 80.7
pg/I, and 8.07 pg/l, respectively. Other
concentrations representing different
risk levels may be calculated by use of
the Guidelines. The risk estimate range
is presented for information purposes
and does not represent an Agency
judgment on an "acceptable" risk level

Vinyl Chloride

Fresh water Aquatic Life
No freshwater organisms have been

tested with vinyl chloride and no
statement can be made concerning acute
or chronic toxicity.

SaltwaterAquatic Life
No saltwater organisms have been

tested with vinyl chloride and no
statement can be made concerning acute
or chronic toxicity.

Human Health
For the maximum protection of human

health from the potential carcinogenic
effects due to exposure of vinyl chloride
through ingestion of contaminated water
and contaminated aquatic organisms,
the ambient water concentration should
be zero based on the non-threshold
assumption for this chemicaL However,
zero level may not be attainable at the
present time. Therefore, the levels which
may result in incremental increase of
cancer risk over the lifetime are
estimated at 10 - 6, 10-, and 10 - 1. The
corresponding criteria are 20 pg/l, 2.0
pg/l, and .2 pg/I, respectively. If the
above estimates are made for
consumption of aquatic organisms only,
excluding consumption of water, the
levels are 5,24 gg/l, 525 pg/I, and 52.5
pg/l respectively. Other concentrations
representing different risk levels may be
calculated by use of the Guidelines. The
risk estimate range is presented for
information purposes and does not
represent an Agency judgment on an
"acceptable" risk level.

Zinc

FreshwaterAquatic Life
For total recoverable zinc the criterion

to protect freshwater aquatic life as
derived using the Guidelines is 47 pg/I
as a 24-hour average and the
concentration (in pg/I) should not

exceed the numerical value given by
e(*.3 I',-b(md")l + i 0at any time For
example, at hardnesses of 50,100, and
200 mg/I as CaCO3 the concentration of
total recoverable zinc should not exceed
180, 320, and 570 pg/I at any time.

SaltwaterAquatc Life
For total recoverable zinc the criterion

to protect saltwater aquatic life as
derived using the Guidelines is 58 pg/1
as a 24-hour average and the
concentration should not exceed 170 pgf
I at any time.

Human Health
Sufficient data is not available for

zinc to derive a level which would
protect against the potential toxicity of
this compound. Using available
organoleptic date, for controlling
undesirable taste and odor quality of
ambient water, the estimated level is 5
mg/I. It should be recognized that
organoleptic data as a basis for
establishing a water quality criteria
have limitations and have not
demonstrated relationship to potential
adverse human health effects.

Appendix B-Guidelines for Deriving
Water Quality Criteria for the Protection
of Aquatic Life and Its Uses

Introduction
This version of the Guidelines

provides clarifications, additional
details, and technical and editorial
changes in the last version published in
the Federal Register [44 FR 15970 (March
15,1979)]. This version incorporates
changes resulting from comments on
previous versions and from experience
gained during U.S. EPA's use of the
previous versions. Future versions of the
Guidelines will incorporate new ideas
and data as their usefulness is
demonstrated.

Criteria may be expressed in several
forms. The numerical form is commonly
used, but descriptive and procedural
forms can be used if numerical criteria
are not possible or desirable. The
purpose of these Guidelines is to
describe an objective, internally
consistent and appropriate way of
deriving numerical water quality criteria
for the protection of the uses of, as well
as the presence of, aquatic organisms.

A numerical criterion might be
thought of as an estimate of the highest
concentration of a substance in water
which does not present a significant risk
to the aquatic organisms in the water
and their use*..-Thus the Guidelines are
intended to derive criteria which will
protect aquatic communities by
protecting most of the species and their
uses most of the time, but not
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necessarily all of the species all of the
time. Aquatic communities can tolerate
some stress and occasional adverse
effects on a few species, and so total
protection of all of the species all of the
,time is not necessary. Rather, the
Guidelines attempt to provide a
reasonable and adequate amount of
profection with only a small possibility
of considerable overprotection or
underprotection. Within these
constraints, it seems appropriate to err
on the side of overprotection.

The numerical aquatic life criteria
derived using the Guidelines are
expressed as two numbers, rather than
the traditional'one number, so that the
criteria can more accurately reflect
toxicological and practical realities. The:
combination of both a maximum value
and a 24-hour average value is designed
to provide adequate protection of
aquatic life and its uses from acute and
chronic toxicity to animals, toxicity to
plants and bioconcentration by aquatic
organisms without being as restrictive
as a one-number criterion would have to
be to provide the same amout of
protection. The only way to assure the
same degree of protectioh with a one-
number criterion would be to use the 24-
hour average as a concentration that is
not to be exceeded at any time in any
place.

The two-number criterion is intended
to identify an average pollutant
concentration which will produce a
water qualtiy generally suited to the
maintenance of aquatic life and its uses
while restricting the extent and duration
of excursions over the average so that
the total exposure will not cause
unacceptable adverse effects. Merely
specifying an average value over a time
period is insufficient, unless the period
of time is rather short, because of
concentration higher than the average
value can kill or cause substantial -

darhage in short periods. Furthermore,
for some substances the effect of
intermittent high exposures is '
cumulative. It is therefore necessary to
place an upper limit on pollutant
concentrations to which aquatic
organisms might be exposed, especially
when the maximumvalue is not much
higher than the average value. For some
substances the maximum may be so
much higher than the 24-hour average
that in any real-world situation the
maximum will never be reached if the
24-hour average is achieved. In such
cases the 24-hour average will be
limiting and the maximum will have no
practical significance, except to indicate
that elevated concentrations are
acceptable as long as the 24-hour
average is achieved.

These Guidelines have been .
developed on the assumption that the
results of laboratory tests are generally
useful for predicting what will happen in
fieldsituations. The resulting criteria are
meant to apply to most bodies of water
in the Upited States, except for the
Great Salt Lake. All aquatic organisms
and their common uses are meant to be
considered, but not necessarily
protected, if relevant data are available,
with at least one specific exception. This
exception-is the accumulation of
residues of organic compounds in the
siscowet subspecies of lake trout which
occurs in Lake Superior and contains up
to 67% fat in the fillets (Thurston, C.E.,
1962, Physical Characteristics and
Chemical Composition of Two
Subspecies of Lake Trout, J. Fish. Res.
Bd. Canada 19:39-44). Neither siscowet
nor organisms'in 'the Great Salt Lake are
intentionally protected by these
Guidelines because both may be too
atypical.

With appropriate modifications these
Guidelines can be'used to derive criteria
for any specified geographical area,
body of water (such as the Great Salt
Lake), or group of similar bodies of
water. Thus with appropriate
modifications the Guidelines can be
used to derive national, state, or local
criteria if adequate information is
available concerning the effects of the
substance of concern on appropriate
species and their uses. However, the
basic concepts described in the
Guidelines should be modified only
when sound scientific evidence
indicates that a criterion produced using
the Guidelines would probably
significantly overprotect or underprotect
the presence or uses of aquatic life.

Criteria produced by these Guidelines
are not enforceable numbers. They may
be used in developing enforceable
numbers, such as water quality
standards and effluent standards.
However, the development of standards
may take into account additional factors
such as social, legal, economic, and
hydrological considerations, the
environmental andanalytical chemistry
of the substance, the extrapolation from
laboratory data to field situations, and
the relationship between the species for
which data are available and the
species which are to be protected.

Because fresh water and salt wdter
(including both estuarine and marine
waters] have basically different
chemical compositions and because
fre'shwater and saltwater species rarely
inhabit the same water simultaneously,
separate criteria should be derived for
these two kinds of weters. However, for
some substances sufficient data may not

be available to allow derivation qf one
or both of these criteria using the
Guidelines.

These Guidelines are meant to be
used after 9'decision is made that a
criterion is needed for a substance. The
Guidelines do not address the rationale
for making that decision. If the potential
for adverse effects on aquatic life and
its uses are part of the basis for deciding
whether or not a criterion is needed for
a substance, these Guidelines may be

* helpful in the collection and
interpretation of relevant data.
I. Define the Substance for Which the
Criterion Is To Be Derived

A. Each separate chemical which
would not ionize significantly in most
natural bodies of water should usually
be corisidered a separate substance,
except possibly for structurally similar
organic compounds that only differ in
the number and location of atoms of a
specific halogen, and only exist In large
quantities as commercial mixtures of the
various compounds, and apparently
have similar chemical, biological, and
toxicological properties.

B. For chemicals, which would ionize
significantly in most natural bodies of
water, such as inorganic salts, organic
acids and phenols, all forms that would
be in chemical equilibrium should
usually be considered one substance.
For metals, each different valence and
each different covalently bonded
organometallic compound should
usually be considered a separate
substance.

C. The definition of the substance may
also need to take into account the
analytical chemistry anti fate of the
substance.

II. Collect and Review Available Data
A. Collect all available data on the

substance concerning'(1) toxicity to, and
bioaccumulation by, aquatic animals
and plants, (2) FDA action levels, and
(3) chronic feeding studies with wildlife.

B. Discard all data that are not
available in hard copy (publication,
manuscript, letter, memorandum, etc.)
with enough supporting information to
indicate that acceptable test procedures
were used and that the results are
reliable. Do not assume that all
published data are acceptable.

C. Discard questionable data. For
example, discard data from tests for
which no control treatment existed, in
which too many organisms In the control
treatment died or showed signs of stress
or disease, or in which distilled or
deionized water was used as the
dilution water for aquatic organisms.
Discard data on formulated mixtures
and emulsifiable concentrates of the

I I I !
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substance of concern, but not
necessarily data on technical grade
material.

D. Do not use data obtained using:
1. Brine shrimp, because they usually

only occur naturally in water with
salinity greater than 35 g/kg.

2. Species that do not have
reproducing wild populations resident
in-but not necessarily native to-North
America. Resident North American
species of fishes are defined as those
listed in "A List of Common and
Scientific Names of Fishes from the
United States and Canada", 3rd ed.,
Special Publication No. 6, American
Fisheries Society, Washington. D.C.,
1970. Data obtained with non-resident
species can be used to indicate
relationships and possible problem
areas, but cannot be used in the
derivation of criteria.

3. Organisms that were previously
exposed to significant concentrations of
the test material or other pollutants.
III. Minimum Data Base

A. A minimum amount of data should
be available to help ensure that each of
the four major kinds of possible adverse
effects receives some consideration.
Resultfs of acute and chronic toxicity
tests with a reasonable number and
variety of aquatic animals are necessary
so that data available for tested species
can be considered a useful indication of
the sensitivities of the numerous
untested species. The requiurements
concerning toxicity to aquatic plants are
less stringent because procedures for
conducting tests with plants are not as
well developed and the interpretation of
the results is more questionable. Data
concerning bioconcentration by aquatic
organisms can only be used if other
relevant data are available.

B. To derive a criterion for freshwater
aquatic life, the following should be
available:

1. Acute tests (see Section IV) with
freshwater animals in at least eight
different families provided that of the
eight species:
-at least one is a salmonid fish
-at least one is a non-salmonid fish
-at least one is a planktonic crustacean
-at least one is a benthic crustacean
-at least one is a benthic insect
-at least one of the benthic species is a

detritivore
2. Acute-chronic ratios (see Section

VI) for at least three species of aquatic
animals provided that of the three
species:
-at least one is a fish

-at least one is an invertebrate
-at least one is a freshwater species

(the other two may be saltwater
species)

3. At least one test with a freshwater
alga or a chronic test with a freshwater
vascular plant (see Section VIII). If
plants are among the aquatic organisms
that are most sensitive to the substance,
tests with more than one species should
be available.

4. At least one acceptable
bioconcentration factor determined with
an aquatic animal species, if a maximum
permissible tissue concentration is
available (see Section IX).

C. To derive a criterion for saltwater
aquatic life, the following should be
available:

1. Acute tests (see Section IV) with
saltwater animals in at least eight
different families provided that of the
eight species:
-at least two different fish families are

included
-at least five different invertebrate

families are included
-either the Mysidae or Penaeidae

family or both are included
-at least one of the invertebrate

families is in a phylum other than
Arthropoda
2. Acute-chronic ratios (see Section

VI) for at least three species of aquatic
animals provided that of the three
species:
-at least one is a fish
-at least one is an invertebrate
-at least one is a saltwater species (the

other two may be freshwater species)
3. At least one test with a saltwater

alga or a chronic test with a saltwater
vascular plant (see Section VIII). If
plants are among the aquatic organisms
most sensitive to the substance, tests
with more than one species should be
available.

4. At least one acceptable
bioconcentration factor determined with
an aquatic animal species, if a maximum
permissible tissue concentration is
available (see Section IX).

D. If all the requirements of the
minimum data base are met, a criterion
can usually be derived, except in special
cases. For example, a criterion might not
be possible if the acute-chronic ratios
vary greatly with no apparent pattern.
Also, if a criterion is to be related to a
water quality characteristic, (see
Sections V and VII), more data will be
necessary.

Similarly, if the minimum data
requirements are not satisfied, generally
a criterion should not be derived, except
in special cases. One such special case
would be when less than the minimum
amount of acute and chronic data are
available, but the available data clearly
indicate that the Final Residue Value
would be substantially lower then either
the Final Chronic Value or the Final
Plant Value.

IV. Final Acute Value
A. Appropriate measures of the acute

(short-term) toxicity of the substance to
various species of aquatic animals are
us-d to calculate the Final Acute Value.
If acute values are available for fewer
than twenty species, the Final Acute
Value probably should be lower than
the lowest value On the other hand, if
acute values are available for more than
twenty species, the Final Acute Value
probably should be higher than the
lowest value, unless the most sensitive
species is an important one. Although
the procedure used to calculate the Final
Acute Value has some limitations, it
apparently is the best of the procedures
currently available.

B. Acute toxicity tests should be
conducted using procedures such as
those described in:

AST Standard E 729-80. Practice for
Conducting Acute Toxicity Tests with
Fishes, Macroinvertebrates, and
Amphibians. American Society for
Testing and Materials, 1916 Race Street,
Philadelphia, PA 19103.

ASTh[ Standard E 724-80, Practice for
Conducting Static Acute Toxicity Tests
with Larvae of Four Species of Bivalve
Molluscs. American Society for Testing
and Materials, 1916 Race Street,
Philadelphia, PA 19103.

C. Results of acute tests in which food
was added to the test solutions should
not be used. because this may
unnecessarily affect the results of the
test.

D. Results of acute tests conducted
with embryos should not be used (but
see Section IV.E.2). because this is often
an insensitive life stage.

E. Acute values should be based on
endpoints and lengths of exposure
appropriate to the life stage of the
species tested. Therefore, only the
following kinds of data on acute toxicity
to aquatic animals should be used:

1.48-hr EC50 values based on
immobilization and 48-hr LC5O values
for first-instar (less than 24 hours old)
daphnids and other cladocerans, and
second- or third-instar midge larvae.

2.48- to 90-hr EC50 values based on
incomplete shell development and 48- to
96-hr LC50 values for embryos and
larvae of barnacles, bivalve molluscs
(clams, mussels, oysters, and scallops),
sea urchins, lobsters, crabs, shrimps,
and abalones.

3. 96-hr EC50 values based on
decreased shell deposition for oysters.

4. 96-hr ECS0 values on
immobilization or loss of equilibrium or
both and 96-hr LCS0 values for aquatic
animals, except for cladocerans, midges,
and animals whose behavior or
physiology allows them to avoid

79343



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

exposure to toxicant or for whom the
acute adverse effect of the exposure
cannot be adequately measured. Such
freshwater and saltwater animals
include air-breathing molluscs, unionid
clams, operculate snails, and bivalve
molluscs, except for some species that
cannot "close-up" and thus prevent
exposure to toxicant, such as the bay
scallop (Argopecten irradians).

F. For the use of LC50 or EC50 values
for durations shorter and longer than
those listed above, see Section X.

G. If the acute toxicity of the
substance to aquatic animals has been
shown to be related to a water quality
characteristic such as hardness for
freshwater organisms or salinity for
saltwater organisms, a Final Acute
Equation should be derived based on
that water quality characteristic. Go to
Section V.

H. If the acute toxicity of the
substance has not been adequately
shown to be related to a water quality
characteristic, for each species for
which at least one acute value is
available, calculate the geometric mean
of the results of all flow-through tests in
which the toxicant concentrations were
measured. For a species for whichno
such result Is available, calculate the
geometric mean of ill available acute
values, i.e., results of flow-through tests
in which the toxicant concentrations
were not measured'and results of static
and renewal tests based on initial total
toxicant concentrations.

Note.-The geometric mean of N numbers
is obtained by taking the N' root of the
product of N numbers. Alternatively, the
geometric mean can be calculated by adding
the logarithms of the N numbers, dividing the
sum by N, and taking the antilog of the
quotient. The geometric mean of two numbers
can also be calculated as the square root of
the product of the two numbers. The
geometric mean of one number is that
number. Either natural (base e) or common
(base'10) logarithms can be used to calculate
geometric means as long as they are used
consistently within each set of data, i.e., the
antilog used must match the logarithm used.

I. Count the number=N of species for
which a species mean acute value is
availabl6.

J. Order the species mean acute
values from low to high. Take th&
common logarithms of the N values (log
mean values].

K. The intervals (cell widths) for the
lower cumulative proportion
calculations are 0.11 common log units
apart, starting from the lowest log value.
The value of 0.11. is an estimate of
average precision and wai' calculated
from replicate species acute values.

L. Starting with the lowest log mean
value, separate the N values into

intervals (or cells) calculated in Step IV.
K.

M. Calculate cumulative proportions
for each non-empty interval by summing
the number of values in the present and
all lower intervals and dividing by N.
These calculations only need'to be done
for the first three non-empty intervals
(or cells).

N. Calculate the arithmetic mean of
the log mean values for each of the three
intervals.

0. Using the two interval mean acute
values and cumulative proportions
closest to 0.05, linearly extrapolate or,
interpolate to the 0.05 log concentration.
The Final Acute Value is the antilog of
the 0.05 concentration.

In other words, where
Prop(l) and conc(l) are the cumulative

proportion and mean log value for the
lowest non-empty interval.

Prop(2) and conc(2) are the cumulative
proportion and mean log value for the
second lowest non-empty interval.

A= Slope of the cumulative proportions
B=The 0.05 log value
Then:
A=[0.05-Prop(1)]/[Prop(2)-Prop(i)I
B=conc(1)+A [conc(2)-conc1)]
Final Acute Value =100

P. If for an important species, such as
a recreationally or commercially
important species, the geometric mean
of the acute values from flow-through
tests in which'the toxicant
concentrations were measured is lower
than the Final Acute Value, then that
geometric mean should be used as the
Final Acute Value.

Q. Go to Section VI.
V. FinO iAcute Equation

A. When enough data are available to
show that acute toxicity to two or more'
species is similarly affected by a water
quality characteristic, this effect can be
taken into account as described below.
Pooled regression analysis should
produce similar results, although data
available for individual species would
be weighted differently.

B. For each species for which
comparable acute.tox*icity values are
available at two or more different
values of a water quality characteristic
which apparently affects toxicity,
perform a least squares regression of the
natural logarithms of the acute toxicity
.values on the natural logarithms of the
values of the water quality
characteristic. (Natural logarithms
[logarithms to the base e, denoted as In]
are used herein merely because they are
easier to use on some hand calculators
and computers than common logarithms
[logarithms to the base 10]. Consistent
'use of either will produce the same

result.) No transformation or a different
transformation may be used if It fits the
data better, but appropriate changes will
be necessary throughout this section.

C. Determine whether or not each
acute slope Is meaningful, taking into
account the range and number of values
of the water quality characteristic
tested. For example, a slope based on
four data points may be of limited value
if it is based only on data for a narrow
range of values of the water quality
characteristic. On the other hand, a
slope based on only two data points
may be meaningful if It Is consistent
with other information and if the two
points cover a broad enough range of
the water quality characteristic. If
meaningful slopes are not available for
at least two species or If the available
slopes are not similar, return to Section
IV. H., using the results of tests
conducted under conditions and in
water similar to those commonly used
for toxicity tests with the species.

D. Calculate the mean acute slope (V)
as the arithmetic average of all the
meaningful acute slopes for Individual
species.

E. For each species calculate the
geometric mean (W) of the acute toxicity
values and the geometric mean (X) of
the related values of the water quality
characteristic.

F. For each species calculate the
logarithmic intercept (Y) using the
equation: Y=ln W-Vln X).

G. For each species calculate the
species mean acute intercept as the
antilog of Y.

H. Obtain the Final Acute Intercept by
using the procedure described In Section
IV. .1-0, except insert "Intercept" for
"Value!'.

L If for an important species, such as a
recreationally or commercially
important species, the intercept
calculated only from results of flow-
through tests in which the toxicant
concentrations were measured Is lower
than the Final Acute Intercept, then that
intercept should be used as the Final
Acute Intercept.

J. The Final Acute Equation Is written
as e(v[zn(wat er auallty charderhstlc)1J+n Z), where
V=mean acute slope and Z=Final
Acute Intercept.
VI. Final Chronic Value

A. The Final Chronic Value can be
calculated in the same manner as the
Final Acute Value or by dividing the
Final Acute Value by the Final Acute-
Chronic Ratio, depending on the data
available. In some cases It will not be
possible to calculate a Final Chronic
Value.

B. Use only the results of flow-through
(except renewafi's acceptable for

I I I
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daphnids) chronic tests in which the
concentrations of toxicant in the test
solutions were measured.

C. Do not use the results of any
chronic test in which survival, growth.
or reproduction among the controls was
unacceptably low.

D. Chronic values should be based on
endpoints and lengths of exposure
appropriate to the species. Therefore,
only the results of the following kinds of
chronic toxicity tests should be used:

1. Life-cycle toxicity tests consisting
of exposures of each of several groups
of individuals of a species to a different
concentration of the toxicant throughout
a life cycle. To ensure that all life stages
and life processes are exposed, the test
should begin with embryos or newly
hatched young less than 48 hours old
(less than 24 hours old for daphnids),
continue through maturation and
reproduction, and with fish should end
not less than 24 days {90 days for
salmonids) after the hatching of the next
generation. For fish, data should be
obtained and analyzed on survival and
growth of adults and young, maturation
of males and females, embryos spawned
per female, embryo viability (salmonids
only) and hatchability. For daphnids,
data should be obtained and analyzed
on survival and young per female.

2. Partial life-cycle toxicity tests
consisting of exposures of each of
several groups of individuals of a
species of fish to a different
concentration of the toxicant through
most portions of a life cycle. Partial life-
cycle tests are conducted with fish
species that require more than a year to
reach sexual maturity, so that the test
can be completed in less than 15
months, but still expose all major life
stages to the toxicant. Exposure to the
toxicant begins with immature juveniles
at least 2 months prior to active gonad
development, continues through
maturation and reproduction, and ends
not less than 24 days (90 days for
salmonids) after the hatching of the next
generation. Data should be obtained and
analyzed on survival and growth of
adults and young, maturation of males
and females, embryos spawned per
female, embryo viability (salmonids
only) and hatchability.

3. Early-life-stage toxicity tests
consisting of 28- to 32-days (60 days
post-hatch for salmonids) exposures of
the early life stages of a species of fish
from shortly after fertilization through
embryonic, larval, and early juvenile
development. Data should be obtained
and analyzed on survival and growth.

E. Do not use the results of an early-
life-stage test if results of a life-cycle or
partial life-cycle test with the same
species are available.

F. A chronic value is obtained by
calculating the geometric mean of the
lower and upper chronic limits from a
chronic test. A lower chronic limit is the
highest tested concentration (1) in an
acceptable chronic test, (2) which did
not cause the occurrence (which was
statistically significantly different from
the control at p =0.05) of a specified
adverse effect, and (3) below which no
tested concentration caused such an
occurrence. An upper chronic limit is the
lowest tested concentration (1) in an
acceptable chronic test, (2) which did
cause the occurrence (which was
statistically significantly different from
the control at p=0.05) of a specified
adverse effect and (3) above which all
tested concentrations caused such an
occurrence.

Note.-Various authors have used a
variety of terms and definitions to interpret
the results of chronic tests, so reported
results should be reviewed carefully.

G. If the chronic toxicity of the
substance to aquatic animals has been
adequately shown to be related to a
water quality characteristic such as
hardness for freshwater organisms or
salinity for saltwater organisms, a Final
Chronic Equation should be derived
based on that water quality
characteristic. Co to Section VII.

H. If chronic values are available for
eight species as described in Section III.
B.1 or Ill. C.I, a species mean chronic
value should be calculated for each
species for which at least one chronic
value is available by calculating the
geometric mean of all the chronic values
for the species. The Final Chronic Value
should then be obtained using the
procedures described in Section IV. 1-0.
Then go to Section VI. M.

I. For each chronic value for which at
least one appropriate acute value is
available, calculate an acute-chronic
ratio, using for the numerator the
arithmetic average of the results of all
standard flow-through acute tests in
which the concentrations were
measured and which are from the same
study as the chronic test. If such an
acute test is not available, use for the
numerator the results of a standard
acute test performed at the same
laboratory with the same species,
toxicant and dilution water. If no such
acute test is available, use the species
mean acute value for the numerator.

Note,-lf the acute toxicity or chronic
toxicity or both of the substance ha,6 e been
adequately shown to be related to a wator
quality chdracteristic, the numerator and the
denominator must be based on tests
performed in the same water.

J. For each species, calcuate the
species mean acute-chronic ratio as the

geometric mean of all the acute-chronic
ratios available for that species.

K. For some substances the species
mean acute-chronic ratio seems to be
the same for all species, but for other
substances the ratio seems to increase
as the species mean acute value
increases. Thus the Final Acute-Chronic
Ratio can be obtained in two ways,
depending on the data available.

1. If no major trend is apparent and
the acute-chronic ratios for a number of
species are within a factor of ten, the
final Acute-Chronic Ratio should be
calculated as the geometric mean of all
the species mean acute-chronic ratios
available for both freshwater and
saltwater species.

2. If the species mean acute-chronic
ratio seems to increase as the species
mean acute value increases, the value of
the acute-chronic ratio for species
whose acute values are close to the
Final Acute Value should be chosen as
the Final Acute-Chronic Ratio.

L. Calculate the Final Chronic Value
by dividing the Final Acute Value by the
Final Acute-Chronic Ratio.

M. If the species mean chronic value
of an important species, such as a
commercially or recreationally
important species, is lower than the
Final Chronic Value, then that species
mean chronic value should be used as
the Final Chronic Value.

N. Go to Section VIII.

V17. Final Chronic Equation
A. For each species for which

comparable chronic toxicity values are
available at two or more different
values of a water quality characteristic
which apparently affects chronic
toxicity, perform a least squares
regression of the natural logarithms of
the chronic toxicity values on the
natural logarithms of the water quality
characteristic values. No transformation
or a different transformation may be
used if it fits the data better, but
appropriate changes will be necessary
throughout this section. It is probably
preferable, but not necessary, to use the
same transformation that was used with
the acute values in Section V.

B. Determine whether or not each
chronic slope is meaningful, taking into
account the range and number of values
of the water quality characteristic
tested. For example, a slope based on
four data points may be of limited value
if it is based only on data for a narrow
range of values of the water quality
characteristic. On the other hand, a
slope based or, only two data points
may be meaningful if it is consistent
with other information and if the two
points cover a broad enough range of
the water quality characteristic. If a
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meaningful chronic slope is not
available for at least one species, return
to Section VI. H.

C. Calculate the mean chronic slope
(L) as the arithmetic average of all the
meaningful chronic slopes for individual
species.

D. For each species calculate the
geometric mean (M) of the toxicity
values and the geometric mean [P) of the
related values of the water quality
characteristic.

E. For each species calculate the
logarithmic intercept (Q) using the
equation: Q=ln M-L(n P).

F. For each species calculate a species
mean chronic intercept as the antilog of
Q.

G. Obtain the Final Chronic Intercept
by using the procedure described in
Section IV. 1-0, except Insert
"Intercept" for "Value".

H. If the species mean chronic
intercept of an important species, such
as a commercially or recreationally
important species, is lower than the
Final Chronic Intercept, then that
species mean chronic intercept should
be used as the Final Chronic Intercept.

1. The Final Chronic Equation is
written as e (L,(watr quault ch -aeriul+,

R), where L=mean chronic slope and
R= Final Chronic Intercept.
VIII. Final Plant Value

A. Appropriate measures of the
toxicity of the substance to aquatic
plants are used to compare the relative
sensitivities of aquatic plants and
animals.

B. A value is a concentration which
decreased growth (as measured by dry
weight, chlorophyll, etc.) in a 96-hr or
longer test with an alga or in a chronic
test with an aquatic vascular plant.

C. Obtain the Final Plant Value by
selecting the lowest plant value from a
test in which the toxicant'concentrations
were measured.

IA. FinalResidue Value
A. The Pjnal Residue Value is derived

in order to (1) prevent commercially or
recreationally important aquatic
organisms from exceeding relevant FDA
action levels and (2) protect wildlife,
including fishes and birds, that eat
aquatic organisms from demonstrated,
adverse effects. A residue value is
calculated by dividing a maximum
permissible tissue concentration by an
appropriate bioconcentration factor
(BCF), where the BCF is the quotient of
the concentration of a substance in all
or part of an aquatic organism divided
by the concentration in water to which
the organism has been exposed. A
maximum permissible tissue
concentratidn is either (1] an action

level from the FDA Administrative
Guidelines Manual for fish oil or for the
edible portion of fish or shellfish, or (2) a
maximum acceptable dietary intake
based-on observations on survival,
growth or reproductibn in a chronic
wildlife feeding study. If no maximum
permissible tissue concentration is
available, go to Section X because no
Final Residue Valie can be derived.

B. 1. A BCF determined in a
laboratory test should be used only if it
was calculated based on measured
concentrations of the substance in the
test solution and was based on an
exposure that continued until-either
steady-state or 28-days was reached.
Steady-state is reached when the BCF
does not change significantly over a
period of time, such as two days or 16
percent of the length of the exposure,
whichever is longer. If a steady-state
BCF is not available for a species, the
available BCF for the longest exposure
over 28 days should be used for that
species.

2. A BCF from a field exposure should
be used only when it is known that the
concentration of the substance was
reasonably constant for a long enough
,period of time over the range of territory
inhabited by the organisms.

3. If BCF values from field exposures
are consistently lower or higher than
those from laboratory exposures, then
only those values from field exposures
should be used if possible.

4. A BCF should be calculated based
on the concentration of the substance
and its metabolites, which are
structurally similar and are not much
more soluble in water than the parent
compound, in appropriate tissue and
should be corrected for the
concentration in the organisms at the
beginning of the test.

5. A BCF value obtained from a
laboratory or field exposure that caused
an observable adverse effect on the test
organism may be used only if it Is
similar to that obtained with unaffected
organisms at lower concentrations in the
same test.

6. Whenever a BCF is determined for
a lipid-soluble substance, the percent
lipids should also be determined in the
tissue ldr which the BCF was calculated

C. A BCF calculated using dry tissue
weights must be converted to a wet
tissue weight basis .by multiplying the
dry weight BCF value by 0.1 for
plankton and by 0.2 forindividual
species of fishes and invertebrates.

Note.-The values of 0.2 and 0.1 were
derived from data published in:
McDiffett. W. F., 1970. Ecology 51:975-988.
Brocksen, R. W., et aL 1968. 1. Wildlife

Management 32:52-,75.

Cummins,XK. W., et al. 1973. Ecology 54:330-
345. "

Pesticide Analytical Manual, Volume 1, Food
and Drug Administration, 1909.

Love, R, M., 1957. In The Physiology of Fishes,
Vol. 1, M. E. Brown, ed. Academic Press,
New York. p. 4 11.

Ruttner, F., 1963. Fundamentals of Limnology.
3rd ed. Trans. by D. G. Frey and F. E. J. Fry,
Univ. of Toronto Press, Toronto.
Some additional values can be found In:

Sculthorpe, C. D., 1967. The Biologyof
Aquatic Vascular Plants. Arnold Publishing
Ltd., London.

D. If enough pertinent data exist,
several residue values can be calculated
by dividing maximum permissible tissue
concentrations by appropriate BCF
values.

1. For each available maximum
acceptable dietary intake derived from n
chronic feeding study with wildlife,
including birds and aquatic organisms,
the appropriate BCF is based on the
whole body of aquatic species which
constitute or represent a major portion
of the diet of the'tested wildlife species,

2. For an FDA action level, the
appropriate BCF Is the highest geometric
mean species BCF for the edible portion
(muscle for decapods, muscle with or
without skin for fishes, adductor muscle
for scallops and total living tissue for
other bivalve molluscs) of a consumed
species. The highest species BCF Is used
because FDA action levels are applied
on a species-by-species basis.

E. For lipid-soluble substances, it may -
be possible to calculate additional
residue values. Because steady-state
BCF values for a lipid-soluble chemical
seem to be proportional to percent lipids
from one tissue toanother and from one
species to another, extrapolations can
be made from tested tissues 6r species
to untested tissues or species on the
basis of perdent lipids.

1. For each BCF for which the percent
lipids is known for the same tissue for
which the BCF was measured, the BCF
should be normalized to a one percent
lipid basis by dividing the BCF by the
percent lipids. This adjustment to a one
percent lipid -basis makes all the
measured BCF values comparable
regardless of the species or tissue for
which the BCF was measured.

2. Calculate the geometric mean
normalized BCF. Data for both saltwater
and freshwater species can be used to
determine the mean normalized BCF,
because the normalized BCF seems to
be about the same for both kinds of
organisms.

3. Residue values can then be
calculated by dividing the maximum
permissible tissue concentrations by the
mean normalized BCF and by a percent
lipids value appropriate to the maximum
permissible tissue concentration, I.e.,

I I I I I I I
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Residue Value - (axim m permissible tissue concentration)

(mean normalized

a. For an FDA action level for fish oil,
the appropriate percent lipids value is
100.

b. For an FDA action level for fish, the
appropriate percent lipids value is 15 for
freshwater criteria and 16 for saltwater
criteria because FDA action levels are
applied on a species-by-species basis to
commonly consumed species. The edible
portion of the freshwater lake trout
averages about 15 percent lipids, and
the edible portion of the saltwater
Atlantic herring averages about 16
percent lipids (Sidwell, V. D., et al. 1974
Composition of the Edible Portion of
Raw (Fresh or Frozen) Crustaceans,
Finfish, and Mollusks. . Protein, Fat,
Moisture, Ash, Carbohydrate, Energy
Value, and Cholesterol. Marine Fisheries
Review 36:21-35).

c. For a maximum acceptable dietary
intake derived from a chronic feeding
study with wildlife, the appropriate
percent lipids is the percent lipids of an
aquatic species or group of aquatic
species which constitute a major portion
of the diet of the wildlife species.

F. The Final Residue Value is
obtained by selecting the lowest of the
available residue values. It should be
noted that in many cases the Final
Residue Value will not be low enough.
For example, a residue value calculated
from an FDA action level would result in
an average concentration in the edible
portion of a fatty species that is at the
action level. On the average half of the
individuals of the species would have
concentrations above the FDA action
level. Also, the results of many chronic
feeding studies are concentrations that
cause adverse effects.

X. Other Data

Pertinent information that could not
be used in earlier sections may be
available concerning adverse effects on
aquatic organisms and their uses. The
most important of these are data on
flavor impairment, reduction in survival,
growth, or reproduction, or any other
adverse effect that has been shown to
be biologically significant. Especially
important are data for species for which
no other data are available. Data from
behavioral. micorcosm, field, and
physiological studies may also be
available.

XI. Criterion

A. The criterion consists of two
concentrations, one that should not be

BC)(appropriate per'ent lipids)

exceeded on the average in a 24-hour
period and one that should not be
exceeded at any time during the 24-hour
period. This two-number criterion is
intended to identify water quality
conditions that should protect aquatic
life and its uses from acute and chronic
adverse effects of both cumulative and
noncumulative substances without being
as restrictive as a one-number criterion
would have to be to provide the same
degree of protection.

B. The maximum concentration is the
Final Acute Value or is obtained from
the Final Acute Equation.

C. The 2,-hour average concentration
is obtained from the Final Chronic
Value, the Final Plant Value, and the
Final Residue Value by selecting the
lowest available value, unless other
data (see Section X) from tests in which
the toxicant concentrations were
measured show that a lower value
should be used. If toxicity is related to a
water quality characteristic, the 24-hour
average concentration is obtained from
the Final Chronic Equation, the Final
Plant Value, and the Final Residue
Value by selecting the one that results in
the lowest concentrations in the normal
range of the water quality characteristic,
unless other data (see Section X) from
tests in which the toxicant
concentrations were measured show
that a lower value should be used.

D. The criterion is (the 24-hour
average concentration) as a 24-hour
average and the concentration should
not exceed (the maximum
concentration) at any time.

XII. Review

A. On the basis of all available
pertinent laboratory and field
information, determine if the criterion is
consistent with sound scientific
evidence. If it is not, another criterion,
either higher or lower, should be derived
using appropriate modifications of the
Guidelines.

These Guidelines were written by
Charles E. Stephan, Donald I. Mount,
David 1. Hansen, John H. Gentile, Gary
A. Chapman and William A. Brungs of
the U.S.E.P.A. Environmental Research
Laboratories in Corvallis, Oregon,
Duluth, Minnesota, Gulf Breeze, Florida,
and Narragansett, Rhode Island.
Numerous other people, many of whom
do not work for U.S.E.P.A., provided
assistance and suggestions.

Appendix C-Guidelines and
Methodology Used in the Preparation of
Health Effect Assessment Chapters of
the Consent Decree Water Criteria
Documents

L Objective
The objective of the health effect

assessment chapters of the ambient
water criteria documents is to estimate
ambient water concentrations which do
not represent a significant risk to the
public. These assessments should
constitute a review of all relevant
information on individual chemicals or
chemical classes in order to derive
criteria that represent, in the case of
suspect or proven carcinogens, various
levels of incremental cancer risk, or, in
the case of other pollutants, estimates of
no-effect levels.

Ideally, ambient water quality criteria
should represent levels for compounds
in ambient water that do not pose a
hazard to the human population.
However, in any realistic assessment of
human health hazard, a fundamental
distinction must be made between
absolute safety and the recognition of
some risk. Criteria for absolute safety
would have to be based on detailed
knowledge of dose-response
relationships in humans, including all
sources of chemical exposure, the types
of toxic effects elicited, the existence of
thresholds for the toxic effects, the
significance of toxicant interactions, and
the variances of sensitivities and
exposure levels within the human
population. In practice, such absolute
criteria cannot be established because
of deficiencies in both the available data
and the means of interpreting this
information. Consequently, the
individual human health effects chapters
propose criteria which minimize or
specify the potential risk of adverse
human effects due to substances in
ambient water. Potential social or
economic costs and benefits are not
considered in the formulation of the
criteria.

1I. Types of Criteria
Ambient water quality criteria are

based on three types of biological
endpoints: carcinogenicity, toxicity (i.e.,
all adverse effects other than cancer),
and organoleptic effects.

For the purpose of deriving ambient
water quality criteria, carcinogenicity is
regarded as a non-threshold
phenomenon. Using this assumption,
"safe" or "no effect" levels for
carcinogens cannot be established
because even extremely small doses
must be assumed to elicit a finite
Increase in the incidence of the
response. Consequently, water quality

79347



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

criteria for carcinogens are presented as
a range of pollutant concentrations
associated with corresponding
incremental risks.

For compounds which do not manifest
any apparent carcinogenic effect, the
threshold assumption is used in deriving
a criterion. This assumption is based on
the premise that a physiological reserve
capacity exists within the organism
which is thought to be depleted before
clinical disease ensues. Alternatively, it
may be assumed that the rate of damage
will be insignificant over the life span of
the organism. Thus, ambient water
quality criteria.are derived for non-
carcinogenic chemicals, and presumably
result in no observable-adverse-effect
levels (NOAELs) in the exposed human
population.

In some instances, criteria are based
on organoleptic characteristics, i.e.,
thresholds for taste or odor. Such
criteria are established when

-insufficient information is available on
toxicologic effects or when the estimate
of the level of the pollutant in ambient
water based on organoleptic effects is
lower than the level calculated from
toxicologic data. It should be recognized
that criteria based solely on
organoleptic effects do not necessarily
represent approximations of acceptable
risk levels for human health.

Several ambient water quality criteria
documents deal with classes of
compounds which include chemicals
exhibiting varying degrees of structural
similarity. Because prediction of
biological effects based solely on
structural parameters is difficult, the
derivation of compound-specific criteria
is preferable to a class criterion. A
compound-specific criterion is defined
as a level derived from data on each
individual subject compound that does
not represent a significant risk to the
public. For some chemical classes,
however, a compound-specific criterion
cannot be derived for each member of a
class. In'such instances, it is sometimes
justifiable to derive a class criterion in
which available data on one member of
a class maybe used to estimate criferia
for other chemicals of the class because
a sufficient data base is not available
for those compounds.

For some chemicals and chemical
classes, the data base was judged to be
insufficient for the derivation of a
criterion. In those cases, deficiencies in
the available information are detailed.
II. Approach

The human health effects chapters
attempt to summarize all information on
the individual chemicals or classes of
chemicals which might be useful in the
risk assessment process to develop -

water quality criteria. Although primary
emphasis is placed on identifying
epidemiologic and toxicologic data',
these assessments typically contain
discussions on four topics: existing
levels of human exposure,
pharmacokinetics, toxic effects, and
criterion formulation.

For all documents, an attempt is made
to include the known relevant
information. Review articles and reports
are often used in the process of data
evaluation and synthesis. Scientific
judgmefit is exercised in the review and
evaluation of the data in each document'
and in the identification of the adverse
effects against which protective criteria
are sought. In addition, each of these
documents is reviewed by a peer
committee of scientists familiar with the
specific compound(s). These work.
groups evaluate the quality of the
available data, the completeness of the
data summary, and the validity of the
derived criterion.

In the analysis and organization of the
data, an attempt is made to be
consistent with respect to the format
and the application of acceptable
scientific principles. Evaluation
procedures used in the hazard
assessment process follow the principles
outlined by the National Academy of
Sciences in Drinking Water andHealth
(1977) and the guidelines of the
Carcinogen Assessment Group of the
U.S. EPA.

A. Exposure

The exposure section of the health
effects chapters reviews known
information on current levels of human
exposure to the individual pollutant
from all sources. Much of the data was
obtained from monitoring studies of air,
water, food, soil, and human or animal
tissue residues. The major purpose of
this-section is to-provide background
information on the contribution of water
exposure relative to all other sources.
Consequently, the exposure section
includes subsections reviewing different
routes of exposure including water and
food ingestion, inhalation, and dermal
contact.

Information on exposure can be
valuable in developing and assessing a
water quality criterion. In these
documents exposure from ionsumpflon
of contaminated water and
contaminated fish and shellfish products
is used in criterion formulation. Data for
all modes of exposure are useful in
relating total intake to the expected
contribution from contaminated water,
fish, and shellfish. In addition,
information for all routes of exposure,
not limited to drinking water and fish
and shellfish ingestion, can be used to

justify or assess the feasibility of tie
formulation of criteria for ambient
water.

The use of fish consumption as an
exposure factor requires the
quantitation of pollutant residues in the
edible portions of the ingested species.
Accordingly, bioconcentratlon factors
(BCFs) are used to relate pollutant
residues in aquatic organisms to the
pollutant concentration in the ambient
waters in which they reside.

To estimate the average per capita
intake of a pollutant due to consumption
of contaminated fish and shellfish the
results of a diet survey were analyzed to
calculate the average consumption of
freshwater and estuarine fish and
shellfish (U.S. EPA, 1980). A species is
considered to be a consumed freshwater
or estuarine fish-and shellfish species If
at some stage in its life cycle, it is
harvested from fresh or estuarine water
for human consumption in significant
quantities (Stephan, 1980).

Three different procedures are used to
estimate the iveighted average BCF
depending upon the lipid solubility of
the chemical and the availability of
bioconcentration data.

For lipid-soluble compounds, the
average BCF is calculated from the
weighted average percent lipids in the
edible portions of consumed freshwater
and estuarine fish and shellfish which
was calculated from data on
consumption of each species and its
corresponding percent lipids to be 3.0
percent (Stephan, 1980). Because the
steady-state BCFs for lipid-soluble
compounds are proportional to percent
lipids, bioconcentration factors for fish
and shellfish can be adjusted to the
average percent lipids for aquatic
organisms consumed by Americans. For
many lipid-soluble pollutants, there
exists at least one BCF for which the
percent lipid value was measured for the
tissues for which the BCF is determined.

With 3.0 percent as the weighted
average percent lipids for freshwater
and estuarine fish and shellfish in the
average diet, a BCF, and a
corresponding percent lipid value, the
weighted average bioconcentration
factor can be calculated.

Example:
Weighted average percent lipilds for

average diet=3.0 percent
Measured BCF of 17 for

trichloroethylen6 with bluegills at
4.8 percent lipids

Weighted average BCF for average
diet equals

17 X = 0. 6
4.8%
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As an estimate, 10.6 is used for the
BCF.

In those cases where an appropriate
bioconcentration factor is not available,
the equation "Log BCF= (0.85 Log P)-
0.70" can be used (Veith, et al. 1979] to
estimate the BCF for aquatic organisms
containing about 7.6 percent lipids
(Veith, 1980] from the octanol/water
partition coefficient P. An adjustment
for percent lipids in the average diet
versus 7.6 percent is made in order to
derive the weighted average
bioconcentration factor.

For non-lipid-soluble compounds, the
available BCFs for the edible portion of
consumed freshwater and estuarine fish
and shellfish are weighted according to
consumption factors to determine a
weighted BCF representative of the
average diet.

B. Pharmacokinetics

This section summarizes the available
information on the absorption,
distribution, metabolism, and
elimination of the compound(s) in
humans and experimental mammals.
Conceptually, such information is useful
in validation of inter- and intraspecies
extrapolations, and in characterizing the
modes of toxic action. Sufficient
information on absorption and excretion
in animals, together with a knowledge of
ambient concentrations in water, food,
and air, could be useful in estimating
body burdens of chemicals in the human
population. Distribution data which
suggest target organs or tissues are
desirable for interspecies comparison
techniques. In terms of the derivation of
criteria, pharmacokinetic data are
essential to estimate equivalent oral
doses based on data from inhalation or
other routes of exposure.

C. Effects

This section summarizes information
on biological effects in both humans and
experimental mammals resulting in:
acute, subacute, and chronic toxicity,
synergism and/or antagonism,
teratogenicity, mutagenicity, or
carcinogenicity.

The major goal of this section is to
survey the suitability of the data for use
in assessment of hazard and to
determine which biological end-point,
i.e., non-threshold, threshold, or
organoleptic, should be selected for use
in criterion formulation.

Because this section attempts to
assess potential human health effects,
data on documented human effects are
thoroughly evaluated. However, several
factors inherent in human
epidemiological studies usually preclude
the use of such data in generating water
quality criteria. These problems, as

summarized by the National Academy
of Sciences (NAS, 1977) are as follows:

1. Epidemiology cannot tell what
effects a material will have until after
humans have been exposed. One must
not conduct what might be hazardous
experiments on man.

2. If exposure has been ubiquitous, it
may be impossible to assess the effects
of a material, because there is no
unexposed control group. Statistics of
morbidity obtained before use of a new
material can sometimes be useful, but
when latent periods are variable and
times of introduction and removal of
materials overlap, historical data on
chronic effects are usually
unsatisfactory.

3. It is usually difficult to determine
doses in human exposures.

4. Usually, it is hard to identify small
changes in common effects, which may
nonetheless be important if the
population is large.

5. Interactions in a "nature-designed"
experiment usually cannot be
controlled.

Although these problems often
prevent the use of epidemiological data
in quantitative risk assessments,
qualitative similarities or differences
between documented effects in humans
and observed effects in experimental
mammals are extremely useful in testing
the validity of animal-to-man
extrapolations. Consequently, in each
case, an attempt is made to identify and
utilize both epidemiologic and animal
dose-response data. Criteria derived
from such a confirmed data base are
considered to be reliable.

The decision to establish a criterion
based on a non-threshold model is made
after evaluating all available
information on carcinogenicity and
supportive information on mutagenicity.
The approach and conditions for the
qualitative decision of carcinogenicity
are outlined in the U.S. EPA Interim
Cancer Guidelines (41 FR 21402), in a
report by Albert, et al. (1977), and in the
Interagency Regulatory Liaison Group
(IRLG) guidelines on carcinogenic risks
(IRLG, 1979). It is assumed that a
substance which induces a statistically
significant carcinogenic response in
animals has the capacity to cause
cancer in humans. A chemical which
has not induced a significant cancer
response in humans or experimental
animals is not identified as a
carcinogen, even though Its metabolites
or close structural analogues might
induce a carcinogenic response or it was
shown to be mutagenic in an in vitro
system.

It is recognized that some potential
human carcinogens may not be
Identified by the guidelines given above.

For example, compounds for which
there is plausible but weak qualitative
evidence of carcinogenicity in
experimental animal systems (such as
data from mouse skin painting or strain
A mouse pulmonary adenoma) would be
included in this category. The derivation
of a criterion for human consumption
from these studies in not valid,
regardless of the qualitative outcome. In
addition, there are certain compounds
(e.g., nickel and beryllium) which were
shown to be carcinogenic in humans
after inhalation exposure by chemical
form, but have induced thus far no
response in animals or humans via
ingesting their soluble salts.
Nevertheless, a non-threshold criterion
is developed for beryllium because
tumors have been produced in animals
at a site removed from the site of
administration; in contrast, a threshold
criterion is recommended for nickel
because there is no evidence of tumors
at sites distant resulting from
administration of nickel solutions by
either ingestion or injection.

For those compounds which were not
reported to induce carcinogenic effects
or for those compounds for which
carcinogenic data are lacking or
insufficient, an attempt is made to
estimate a no-effect level. In many
respects, the hazard evaluation from
these studies is similar to that of
bioassays for carcinogenicity. In order
to more closely approximate conditions
of human exposure, preference is given
to chronic studies involving oral
exposures in water or diet over a
significant portion of the animal life
span. Greatest confidence is placed in
those studies which demonstrate dose-
related adverse effects as well as no-
effect levels.

There is considerable variability in
the biological endpoints used to define a
no-effect level. They may range from
gross effects, such as mortality, to more
subtle biochemical, physiological, or
pathological changes. Teratogenicity,
reproductive impairment, and
behavioral effects are significant toxic
consequences of environmental
contamination. In instances where
carcinogenic or other chronic effects
occur at exposure levels below those
causing teratogenicity, reproductive
impairment, or behavioral effects, the
former are used in deriving the criterion.
For most of the compounds evaluated
thus far, teratogenicity and reproductive
impairment occur at doses near
maximum tolerated levels with dose
administration schedules well above
estimated environmental exposure
levels. Moreover, information on
behavioral effects, which could be of

I I II I I
79349



Federal Register / Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

significance, is not available f6rmost of
the compounds under study.
Consequently, most NOAELs derived

- from chronic studies are based either on
gross toxic effects or on effects directly
related to functional impairment or
defined pathological lesions.

For compounds on which adequate
chronic toxicity studies are not
available, studies on acute and subacute
toxicity assume greater significance.
Acute toxicity studies usually involve
single exposures at lethal or near lethal
doses. Subacute studies often involve
exposures exceeding 10 percent of the
life span of the test organism, e.g., 90
days for the rat with an average life
span of 30 months. Such stildies are
useful in establishing the nature of the
compound's toxic effects and other
parameters of compound toxicity, such
as target organ effects, metabolic
behavior, physiological/biochemical
effects,'and patterns of retention and
tissue distribution. The utility of acute
and subacute studies in deriving
environmentally meaningful NOELs is
uncertain, although McNamara (1976)
has developed application factors for
such derivations.

In some cases where adequate data
are not available from studies utilizing
oral routes of administration, no-effect
levels for oral exposures may be
estimated from dermal or inhalation
studies. Such estimates involve
approximations of the total dose
administered based on assumptions
about breathing rates and/or magnitude
of absorption.

D. Criterion Rationale

This section reviews existing
standaids for the chemical(s),
summarizes data on current levels of
human exposure, attempts to identify
special groups at risk, and defines the
basis for the recommended criterion.

Information on existing standards is
included primarily for comparison with
the proposed water quality criteria.
Some of the present standards, such as --
those recommended by the
Occupational Safety and Health
Administration (OSHA) or the American
Conference of Governmental Industrial
Hygienists (ACGIH), are based on
toxicologic data but are intended as
acceptable levels for occupational
rather than environmental exposure.
Other levels, such as those
recommended by the National Academy
of Sciences in Drinking Water and
Health (1977) or in the U.S. EPA Interim'
Primary Drinking Water Standards, are
more closely related to proposed water
quality criteria. Emphasis is placed on
detailing the basis for the existing
standards wherever possible.

Summaries of current levels of human
exposure, presented in this section,
-specifically address the suitability of the
data to derive water quality criteria. The
identification of special groups at risk,
either because of geographical or
occupational differences in exposure or
biological differences in susceptibility to
the compound(s), focuses on the impact
that these groups should have on the
development of water-quality criteria.

The basis for the recommended
criteria section summarizes and
qualifies all of.the data used in
developing the criteria.
IV. Guidelines for Criteria Derivation

The derivation of water quality
criteria from laboratory animal toxicity
duta is essentially a two-step procedure:
First, a total daily intake for humans
must be estimated which establishes
either a defined level of risk for non-
threshold effects or a no-effect leiel for
threshold effects. Secondly, assumptions
must be made about the contribution of
contaminated water and the
consumption of fish/shellfish to the total
daily intake of the chemical. These
estimates are then used to establish the
tolerable daily intake and consequently
the water quality criterion.

A. Non-Threshold Effects
After the decision has been made that

a compound has the potential for
causing cdncers in humans and that
data exist which permit the derivation
of a criterion, the water concentration
which is estimated to cause a lifetime
carcinogenic risk of 10- is -determined.
Thb lifetime carcinogenicity risk is the
probability that a person wohld get
cancer sometime in his or her life
assuming continuous exposure to the
compound. The water concentration is
calculated by using the low-dose
extrapolation procedure proposed by
Crump (1980). This procedure is an
improvement on the multistage low dose
extrapolation procedure by Crump, et al.
(1977).

The data used for quantitative
estimates are of two types: (1) lifetime
animal studies, and (2) human studies
where excess cancer risk has-been
associated with exposure to the agent.
In animal studies it is assumed, unless.
evidence exists to the contrary, that if a
carcinogenic response occurs at the
dose levels used in the study, then
proportionately lower responses will
also occur at all lower doses, with an
incidence determined by the
extrapolation model discussed below.

1. Choice of Model.
There is no really solid scientific basis

for any mathematical extrapolation
model which relates carcinogen

exposure to cancer risks at the
-extremely low levels of concentration
that must be dealt with in evaluating the
environmental hazards. For practical
reasons, such low levels of risk cannot
be measured directly either using animal
experiments or epidemiologic studies.
We must, therefore, depend on our
current understanding of the
mechanisms of carcinogenesis for
guidance as to which risk model to use.
At the present time, the dominant view
of the carcinogenic process involves the
concept that most agents which cause
cancer also cause irreversible damage to
DNA. This position Is reflected by the
fact that a very large proportion of
agents which cause cancer are also
mutagenic. There is reason to expect
that the quantal type of biological
response that is characteristic of
mutagenesis is associated with a linear
non-threshold dose-response
relationship. Indeed, there is substantial
evidence from mutagenesis studies with
both ionizing radiation and with a wide
variety of chemicals that this type of'
dose-response model is the appropriate
one to use. This is particularly true at
the lower end of the dose-response
curve; at higher doses, there can be an
upward curvature, probably reflecting
the effects of multistage processes on
the mutagenic response. The linear non-
threshold dose-response relationship Is
also consistent with the relatively few
epidemiological studies of cancer
responses to specific agents that contain
enough information to make the
evaluation possible (e.g., radiation-
induced leukemia, breast and thyroid
cancer, skin cancer induced by arsenic
in drinking water, and liver cancer
induced by aflatoxin in the diet). There
is also some evidence from animal
experiments that is consistent with the
linear non-threshold hypothesis (e.g.,
liver tumors induced in mice by 2-
.acetylaminofluorene in the large scale
EDo1 study at the National Center of
Toxicological Research, and the
initiation stage of the two-stage
carcinogenesis model in the rat liver and
the mouse skin).

Because it has the best, albeit limited,
scientific basis of any of the current
mathematical extrapolation models, the
linear non-threshold model has been
adopted as the primary basis for risk
extrapolation to low levels of the dose-
response relationship. The risk
assessments made with this model
should be regarded as conservative,
representing the most plausible upper
limit for the risk; i.e., the true risk is not
likely to be higher than the estimate, but
it could be smaller. I
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The mathematical formulation chosen
to describe the linear, non-threshold
dose-response relationship at low doses
is the improved multistage model
developed by Crump (1980). This model
employs enough arbitrary constants to
be able to fit almost any monotonically
increasing dose-response data and it
incorporates a procedure for estimating
the largest possible linear slope (in the
95 percent confidence limit sense) at low
extrapolated doses that is consistent
with the data at all dose levels of the
experiment. For this reason, it may be
called a 'linearized" multistage model.

2. Procedure of Low-Dose
Extrapolation Based on Animal
Carcinogenicity Data.

A. Description of the Extrapolation
Model

Let P(d) represent the lifetime risk
(probability) of cancer at dose d. The
multistage model has the form
P(d)=l-exp [-q.+qd+q4d+... +qkdk)j
where:

qi>O, and i=O, 1, 2_ .. k
Equivalently.

A(d)=1-exp [-(qd+qd+... +qkdk]
where:

A(d) = P(d) -P(),
1- P(o)

is the extra risk over background rate at
dose d.

The point estimate of the coefficients
04, i=O, 1, 2 .... ,k, and consequently
the extra risk function A(d) at any given
dose d, is calculated by maximizing the
likelihood function of the data.

The point estimate and the 95 percent
upper confidence limit of the extra risk
A(d) are calculated by using the
computer program GLOBAL 79
developed by Crump and Watson (1979).
Upper 95 percent confidence limits on
the extra risk and lower 95 percent
confidence limits on the dose producing
a given risk are determined from a 95
percent upper confidence limit, q1*, on
parameter qi. Whenever q,=*0, at low
doses extra risk A(d) has approximately
the form A(d)=q , xd. Therefore, qxd
is a 95 percent upper confidence limit on
the extra risk and R/qi* is a 95 percent
lower confidence limit on the dose
producing an extra risk of R. Let L. be
the maximum value of the log-likelihood
function. The upper limit qz* is
calculated buy increasing q2 to a value
qi* such that when the log-likelihood is
again maximized subject to this fixed
value q,* for the linear coefficient, the
resulting maximum value of the log-
likelihood 14 satisfies the equation
2(L.-I,)=2.7G554

where 2.70654 is the cumulative 90
percent point of the chi-square
distribution with one degree of freedom,
which corresponds to a 95 percent upper
limit (one-sided). This approach of
computing the upper confidence limit for
the extra risk A(d) is an improvement on
the Crump, et al. (1977) model, The
upper confidence limit for the extra risk
calculated at low doses is always linear.
This is conceptually consistent with the
linear nonthreshold concept discussed
earlier. The slope q,* is taken as an
upper bound of the potency of the
chemical in inducing cancer at low
doses.

In fitting the dose-response model, the
number of terms in the polynomial g Is
chosen equal to (h-i]. where h is the
number of dose groups in the
experiment. including the control group.

Whenever the multistage model does
not fit the data sufficiently, data at the
highest dose is deleted and the model is
refitted to the rest of the data. This is
continued until an acceptable fit to the
data is obtained. To determine whether
or not a fit is acceptable, the chi-square
statistic:

h

X2= (Xi - NiPi)2

NiPi (1 - Pi)

is calculated, where N, is the number of
animals in the i'b dose group, X1 is the
number of animals in the i" dose group
with a tumor response, Pi is the
probability of a response in the ill dose
group estimated by fitting the multistage
model to the data, and h Is the number
of remaining groups.

The fit is determined to be
unacceptable whenever chi-square (XJ
is larger than the cumulative 99 percent
point of the chi-square distribution with
f degrees of freedom, where f equalsthe
number of dose groups minus the
number of non-zero multistage
coefficients.

3. Selection and Form of Data used to
Estimate Parameters in the
Extrapolation Model

For some chemicals, several studies in
different animal species, strains, and
sexes each conducted at several doses
and different routes of exposure are
available. A choice must be made as to
which of the data sets from several
studies are to be used in the model. It is
also necessary to correct for metabolism
differences between species and for
differences in absorption via different
routes of administration. The
procedures, listed below, used in
evaluating these data are consistent
with the estimate of a maximum-likely-
risk.

a. The tumor incidence data are
separated according to organ sites or
tumor types. The set data (i.e., dose and
tumor incidence) used in the model is
set where the incidence is statistically
significantly higher than the control for
at least one test dose level and/or
where the tumor incidence rate shows a
statistically significant trend with
respect to dose level. The data set which
gives the highest estimate of lifetime
carcinogenic risk q1 * is selected in most
cases. However, efforts are made to
exclude data sets which produce
spuriously high risk estimates because
of a small number of animals. That is, if
two sets of data show a similar dose-
response relationship and one has a
very small sample size. the set of data
which has the larger sample size is
selected for calculating the carcinogenic
potency.

b. If there are two or more data sets of
comparable size which are identical
with respect to species, strain. sex. and
tumor sites, the geometric mean of qt*,
estimated from each of these data sets is
used for risk assessment. The geometric
mean of numbers A, Az ... , A. is
defined as (AzxAX ... XA.)J"

c. If sufficient data exist for two or
more significant tumor sites in the same
study, the number of animals with at
least one of the specific tumor sites
under consideration is used as incidence
data in the model.

d. Following the suggestion of Mantel
and Schneiderman (1975). we assume
that mg/surface area/day is an
equivalent dose between species. Since
to a close approximation the surface
area is proportional to the %rds power
of the weight as would be the case for a
perfect sphere, the exposure in mg/%rds
power of the body weight/day is
similarly considered to be an equivalent
exposure. In an animal experiment, this
equivalent dose Is computed in the
following manner.
Let-
L,=duration of experiment
4.= duration of exposure
m=average dose per day in mg during

administration of the agent (Le, during 1])
W= averge weight of the experimental

animal
Then, the lifetime average exposure is

d l e x m
Le x W2/3

Often exposures are not given in units
of mg/day, and it becomes necessary to
convert the given exposures into mng/
day. For example, in most feeding
studies, exposure Is expressed as ppm in
the diet. In this case the exposure (mg/
day) is derived by: m=ppm x F x r
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where ppm is parts per million of the
carcinogenic agent in the diet, F is the
weight of the food consumed per day in
kgms, and r is the absortion fraction.

In the absence of any data to the
contrary, r is-assumed to be one. For a
uniform diet the weight of the food
consumed is proportional to the calories
required, which, in turn, is proportional
to the surface' area or the %rds power of
the weight, so that: mappmXW2/1 Xr or
in ppm

As a result, ppm in the diet is often
assumed to be an equivalent exposure
between species. However, we feel that
this is not justified since the calories/kg
of food is significantly different in the
diet of man vs. laboratory animals,
primarily due to moisture content
differences. Instead, we use an
empirically derived food factor, f=F/W,
which is the fraction of a Species bYody
weight that is consumed per day as
food. We use the rates given below.

Species W f

Man.................. 70 0.028
Rat. ................................... . 0.35 0.05
Mice ...... .................. ... 0.03 0.13

Thus, when the exposure is given as a
certain dietary concentration in ppm, the
exposure in 4g/W 2/ 3 is

m = ppm ix F
r x W2 / 3  W2/3

PPM x fxW = ppm x f x W1/3
•W2/3

When exposure is givenin terms of
mg/kg/day=nii/Wr=s the conversion is
simply:

m = s x Wl/3
rW2 / 3

When exposure is via inhalation, the
calculation of dose can be considered
for two Cases where (1) the carcinogenic
agent is either a completely water-
soluble gas or an aerosol and is
absorbed proportionally to the amount
of air breathed in, and (2) where the
carcinogen is a poorly water-soluble gas
which reaches an equilibrium between
the air breathed and the body
compartments. After equilibrium is
reached, the rate of absorption of these
agents is expected to be proportional to
metabolic rate, which in turn is
proportional to the rate of oxygen
consumption, which in turn is a function
of surface area.

Case 1
Agents that are in the form of

particulate iatter or virtually
completely absorbed gases such as S02
can reasonably be expected to be
absorbed proportional to the breathing
rate. In this case the exposure in mg/day
may be expressed as: m=IXvxr where
I is inhalation rate per day in m, v is
mg/m a of the agent in air; and r is the.
absorption fraction.

The inhalation rates, I, for various
species can be calculated from the
observation (FASEB, 1974) that 25 gm
mice breathe 34.5 liters/day and 113 gm
rats breathe 105 liters/day. For mice and
rats of other weights, W, (expressed in
kg], the surface area proportionality can
be used to-determine breathing rates (in
ms/day) as follows:

For mice, I=0.0345 (W/0.025) 2/ 
1!10/

day -

For rats, I=0.105 (W/0.113) 21Sms/day
For humans, the values of 20 m3/day a

is adopted as a standard breathing rate
(ICRP, 1977).

The equivalent exposure in mg/W 2/s

for these agents can be derived from the
air intake data in a way analogous to
the food intake data. The empirical
factors for the air intake per kg per day,
i=I/W based upon the previously stated
relationships, are as tabulated below:

Species W

Man _ _79 0.29
Rat. 0.35 0.64
Mice ..... 0.03 1.3

Therefore, for particulates or completely
absorbed gases, the equivalent exposure
inmg/W2'3 is:

mr Ivr = iWvr = jw1/3 vr
T21_3 721/3 7213

In the absence of empirical data or a
sound theoretical argument to the
contrary, the fraction absorbed, r, is
assumed to be the same for all species.

Case 2
The dose in mg/day of partially

soluble vapois is proportional to the Qt'
consumption which in turn is
proportional to W 213 and to the
solubility of gas in body fluids, which
can be expressed as an absorption
coefficient r for the gas. Therefore, when
expressing the 06 consumption as O2=k
W2/3 , where k is a constant independent

a From "Recommendation of the International
Commission on Radiological Protection." page 9, the
iverage breathing rate is 107cm~per'8-hour work
day and 2X0 7 cm3 in 24 hours.

of species, it follows that m=k W21 x V
x r or

d m kvr
w2 13'

As with Case 1, in the absence of
experimental information or a sound
theoretical argument to the contrary, the
absorption fraction, r, is assumed to be
the same for all species. Therefore, for
these substances a certain concentration.
in ppm or p/m 3 in experimental animals
is equivalent to the same concentration
in humans. This is supported by the
observation that the minimum alveolar
concentration, necessary to produce a
given "stage" of anesthesia, Is similar in
man and animals (Dripps, et al. 1977).
When the animals were exposed via the
oral route and human exposure Is via
inhalation or vice-versa, the assumption
is made, unless there is pharmacokineflo
evidence to the contrary, that absorption
is equal by either exposure route,

e. If the duration of experiment (L.) Is
less than the natural life span of the4est
animal (L), the slope qa*, or more
generally the exponent g(d), is increased
by multiplying a factor (L/L.)3 . We
assume that if the average dose, d, is
continued, the age specific rate of
cancer will continue to increase as a
constant function of the background
rate. The age specific rates for humans

,increase at least by the 2nd power of the
age and often by a considerably higher
power, as demonstrated by Doll (1971).
Thus, we would expect the cumulative
tumor rate to increase by at least the 3rd
power of age. Using this fact, we assume
that the slope q,*, or more generally, the
exponent g(d), would also increase by at
least the 3rd power of age. As a result, if
the slope q1 * [or g(d)] is calculated at
age L0, we would expect that if the
experiment had been continued for the
full-life span, L, at the given average
exposure, the slope q,* [or g(d)] would
have been increased by at least (L/L,)

This adjustment is conceptually
consistent to the proportional hazard
model proposed by Cox (1972) and the
time-to-tumor model considered by
Crump, et al. (1977) vhere the
probability of cancer at age t and dose d
is given by P(d,t)=1-exp[-f(t)Xg(d)]

4. Calculation of Carcinogenic Potency
Based on Human Data. If human
epidemiology studies and sufficiently
valid exposure information are available
for the compound, they are always used
in some way. If they show a
carcinogenic effect, the data are
analyzed to give an estimate of the
linear dependence of cancer rates on
lifetime average dose, which Is
equivalent to the factor q*. If they show
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no carcinogenic effect when positive
animal evidence is available, then it is
assumed that a risk does exist but it is
smaller than could have been observed
in the epidemiologic study, and an upper
limit of the cancer incidence is
calculated assuming hypothetically that
the true incidence is just below the level
of detection in the cohort studied, which
is determined largely by the cohort size.
Whenever possible, human data are
used in perference to animal bioassay
data.

In human studies, the response is
measured in terms of the relative risk of
the exposed cohort of individuals
compared to the control group. In the
analysis of this data, it is assumed that
the excess risk, or relative risk minus
one, R[X -1, is proportional to the
lifetime average exposure, X, and that it
is the same for all ages. It follows that
the cardnogenic potency is equal to
[R(X)-1]/X multiplied by the lifetime
risk at that site in the general
population. Except for an unusually
well-documented human study, the
confidence limit for the excess risk is
not calculated, due to the difficulty in
accounting for the uncertainty inherent
in the data (exposure and cancer
response).

5. Calculation of Water Quality
Criteria. After the value of qi* in [mg/
kg/day)-I has been determined, the
lifetime risk, P, from an average daily
exposure of x mg/kg/day is found from
the equation P=q,*x. Therefore, if the
lifetime risk is set at P=10-5 for
calculation purposes, the intake, I, in
mg/day for a 70 kg person can be found
by the equation: I=70X10-S/q*
The intake of the agent from ambient
water is assumed to come from two
sources: (1) drinking an average of 2
liters of water per day, and (2) ingesting
an average of 6.5 grams of fish per day.
Because of accumulation of residues in
fish, the amount of the pollutant in fish
(mg/kg of edible fish) is equal to a factor
R times the water concentration (mg/kg
of water). Therefore, the total intake I
can be written as sum of two terms:
I(mg/day) =C(mg/l) XRl/kg
fish) x0.0065 kg fish/day+C(mg/lx21/
day=C(2+0.0065R) where C is the
water concentration in mg/L Therefore,
the water concentration in mg/l
corresponding to a lifetime risk of 10-6
for a 70 kg person is calculated by the
formula:

$C = 70 x 10-5
C = o1*(2 + 0.0065 R)

B. Threshold Effects
1. Use of Animal Toxicity Data (Oral).

n developing guidelines for deriving
criteria based on noncarcinogenic
responses, five types of response levels
are considered:
NOEL-No-Observed-Effect.Level
NOAEL--No-Observed-Adverse.Effect.Level
LOEL--Lowest-Observed.Effect.Level
LOAEL--Lowest-Oberved-Adverse-Effect-

Level
FEL-Frank-Effect-Level

Adverse effects are defined as any
effects which result in functional
impairment and/or pathological lesions
which may affect the performance of the
whole organism, or which reduce an
organism's ability to respond to an
additional challenge.

One of the major problems
encountered in consideration of these
concepts regards the reporting of
"observed effect levels" as contrasted to
"observed adverse effect levels". The
terms "adverse" vs. "not adverse" are at
times satisfactorily defined, but due to
increasingly sophisticated testing
protocols, more subtle responses are
being identified, resulting in a need for
judgment regarding the exact definition
of adversity.

The concepts listed above (NOEL,
NOAEL, LOEL, LOAEL) have received
much attention because they represent
landmarks which help to define the
threshold region in specific experiments.
Thus, If a single experiment yields a
NOEL a NOAEL'a LOAEL and a
clearly defined FEL in relatively closely
spaced doses, the threshold region has
been relatively well defined. such data
are very useful for the purpose of
deriving a criterion. On the other hand. a
clearly defined FEL has little utility in
establishing criteria when it stands
alone, because such a level gives no
indication how far removed the data
point is from the threshold region.
Similarly, a free-standing NOEL has
little utility, because there is no
indication of its proximity to the LOEL.
since a free-standing NOEL may be
many orders of magnitude below the
threshold region.

Based on the above dose-response
classification system, the following
guidelines for deriving criteria have
been adopted.

a. A free-standing FEL is unsuitable
for the derivation of criteria.

b. A free-standing NOEL is unsuitable
for the derivation of criteria. If multiple
NOELs are available without additional
data on LOELs, NOAELs, or LOAELs,
the highest NOEL should be used to
derive a criterion.

c. A NOAEL, LOEL, or LOAEL can be
suitable for criteria derivation. A well-

defined NOAEL from a chronic (at least
90-day) study may be used directly,
applying the appropriate uncertainty
factor. For a LOEL, a judgment needs to
be made whether it actually corresponds
to a NOAEL or a LOAEL In the case of
a LOAEL, an additional uncertainty
factor Is applied: the magnitude of the
additional uncertainty factor is
judgmental and should lie in the range of
1 to 10. Caution must be exercised not to
substitute "Frank-Effect-Levels" for
"Lowest-Observable-Adverse-Effect-
Levels".

d. If for reasonably closely spaced
doses only a NOEL and a LOAEL of
equal quality are available, then the
appropriate uncertainty factor is applied
to the NOEL

In using this approach, the selection
and justification of uncertainty factors
are critical. The basic definition and
guidelines for using uncertainty factors
has been given by the National
Academy of Sciences (1977). "Safety
Factor" or "Uncertainty Factor" is
defived as a number that reflects the
degree or amount of uncertainty that
must be considered when experimental
data in animals are extrapolated to man.
When the quality and quantity of
experimental data are satisfactory, a
low uncertainty factor is used; when
data is judged to be inadequate or
equivocal, a larger uncertainty factor is
used. The following general guidelines
have been adopted in establishing the
uncertainty factors:

a. Valid experimental results from
studies on prolonged ingestion by man.
with no indication of carcinogenicity.
Uncertainty Factor=10

b. Experimental results of studies of
human ingestion not available or scanty
(e.g., acute exposure only) with valid
results of long-term feeding studies on
experimental animals, or in the absence
of human studies, valid animal studies
on one or more species. No indication of
carcinogenicity. Uncertainty Factor=100

c. No long-term or acute human data.
Scanty results on experimental animals
with no indication of carcinogenicity.
Uncertainty Factor=1,000
Considerable judgment must be used in
selecting the appropriate safety factors
for deriving a criterion. In those cases
where the data do not completely fulfill
the conditions for one category and
appear to be intermediate between two
categories an intermediate uncertainty
factor is used. Such an intermediate
uncertainty factor may be developed
based on a logarithmic scale (e.g., 33,
being halfway between 10 and 100 on a
logarithmic scale).

In determining the appropriate use of
the uncertainty factors, the phrase "no
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indication of carcinogenicity" is
interpreted as~the absence of
carcinogenicity data from animal
experimental studies or human
epidemiology. Available short-term
carcinogenicity screening tests~are
reported in the criteria documents, but
they are not used either for derivation of
numerigal criteria nor to rule out the
uncertainty factor approach.

Because of the high degree of
judgment involved in the selection of a
safety factor, the criterion derivation
section of each document should
provide a detailed discussion and
justification for both the selection of the
safety factor and the data to which it is
applied. This discussion should reflect a
critical review of the available data
base. Factors to be considered include
number of animals, species, and
parameters tested; quality of controls;
dose levels; route; and dosing schedules.
An effort should be made to
differentiate between results which
constitute a toxicologically sufficient
data base and data which may be
spurious in nature.

2. Use of Acceptable Daily Intake
(ADI). For carcinogens, the assumption
of low dose linearity precludes the
necessity for defining total exposure in
the estimation of increased incremental
risk. For non-carcinogens, ADIs-and
criteria derived therefrom are calculated
from total exposure data that include
contributions from the diet and air. The
equation used to derive the criterioh (C)
is: C=ADI-(DT+IN)/[2 l+(0.0065 kg
X R)] where 2 1 is assumed daily water
consumption, 0.0065 kg is assumed daily
fish consumption, R is bioconcentration
factor in units of 1/kg, DT is estimated
non-fish dietary intake, and IN is
estimated daily intake by inhalation.

If estimates of IN and DT cannot be
provided from experimental data, an
assumption must be made concerning
total exposure. It is recognized that
either the inability to estimate DT and
IN due to lack of data or the wide
variability in DT and IN in different'
states may add an additional element of
uncertainty to the criterion formulation
process. In terms of scientific validity,
the accurate .estimate of the Acceptable
Daily Intake is the major factor in -
satisfactory derivation of water quality
criteria.

3. Use of Threshold Limit Values or
Animal Inhalation Studies. Threshold
Limit Values (TLVs) are established by
the American Conference of
Governmental and Industrial Hygienists
(ACGIH) and represent 8-hour timd-
weighted average concentrations in air
that are intended to protect workers
from various adverse health effects over
a normal working lifetime. Similar

values are set by NIOSH (criteria) and
OSHA (standards) for 10- and 8-hour
exposures, respectively. To the extent
that these values are based on sound
toxicologic assessments and have been
protective in the work environment, they
provide useful information for deriving
or evaluating water quality criteria.
However, each TLV must be carefully -
examined to determine if the basis of
the TLV contains data which can be
used directly to derive-awater quality
criterion using the uncertainty factor
approach. In addition, the history of
each TLV must be examined to assess
the extent to which it has assured
worker safety. In each case, the types of
effects against-which TLVs are designed
to protect are examined in terms of their
relevance to exposure from water. It
must be demonstrated that the chemical
is not a localized irritant and that there
is no significant effect at the site of
entry irrespective of the routes of
exposure (i.e., oral or inhalation).

If the TLV or similar value is
recommended as the basis of the
criterion, consideration of the above
points is explicitly stated in the criterion
derivation section of the document.
Particular emphasis is placed on the
quality of the TLV relative to the
available toxicity data that normally is
given priority over TLVs or similar
established values. If the TLV can be
justified as the basis for the cirterion,
then the problems associated with the
estimation.of acceptablezoral doses from
inhalation data mustbe addressed.

Estimating equivalencies of dose-
response relationships from one route of
exposure to another introduces an
additional element of uncertainty in the
derivation of criteria. Consequently,
whenever possible, ambient water
quality criteria should be based on data
involving oral exposures. if oral data are
insufficient,'data from other routes of
exposure may be useful in the criterion
derivation process.

Inhalation data, including TLVs or
similar values, are the most common
alternatives to oral data. Estimates of
equivalent doses can be based upon: (1)
available pharmacokinetic data for oral
and inhalation routes, (2) measurements
of absorption efficiency from ingested or
inhaled chemicals, or (3] comparative
excretion data when the associated
metabolic pathways are equivalent to
those following oral ingestion or
inhalation. Given that sufficient
pharmacokinetic data are available, the
use of accepted pharmacokinetic models
provides the most satisfactory approach
for dose conversions. However, if
available phiarmacokinetic data are
marginal or of questionable quality,

pharmacokinetic modeling is
inappropriate.

The Stokinger and Woodward (1958)
approach, or similar models based on
assumptions of breathing rate and
absorption efficiency, represents
possible alternatives when data are not
sufficient to justify pharmacokineto
modeling. Such alternative approaches,
however, provide less satisfactory
approximations because they are not
based on pharmacokinetic data.
Consequently, in using the Stokinger
and Woodward or related models, the"
uncertainties inherent in each of the
assumptions and the basis of each
assumption must be clearly stated in the
derivation of the criterion.

The use of data pertaining to other
routes of exposure to derive water
quality criteria may also be considered.
As with inhalation data,'an attempt Is
made to use accepted toxicologic and
pharmacokinetic principles to estimate
equivalent oral doses. If simplifying
assumptions are used, their bases and
limitations must be clearly specified.

Because of the uncertainties involved
,in extrapolating from one route of
exposure to another and the consequent
limitations that this may place on the
derived criterion, the decision to
disallow such extrapolation and
recommend no criterion is highly
judgmental and must be made on a c' .,
by-case basis. A decision for or against
criteria derivation must balance the
quantity and quality of the available
data against a perceived risk to the
human population.

If the Stokinger and Woodward (1958)
approach is used to calculate an ADI
from a TLV, the general equation is:
ADI=TLVXBRXDEX dXAA/(AoXSF)
where:
ADI=Acceptable daily intake In mg
TLV= Concentration in air in mg/m 3

DE=Duration of exposure In hours per day
d=5 days/7 days
AA=Efficiency of absorption from air
Ao=Efficiency of absorption from oral

exposure
SF= Safety factor following guidelines given

above
BR=Amount of air breathed per day; assume

10 m3

For deriving an ADI from animal
toxicity data, the equation Is:
ADI=CAXDExdxAAXBRX70 kg/
(BWA X Ao X SF) where:
ADI=Acceptable daily intake in mg
CA= Concentration in air In mg/m 3

DE=Duration of exposure in hours per day
d=Number of days exposed/number of days

observed
AA=Efficiency of absorption from air
BR=Volume of air breathed per day in m3

70 kg=Assumed human body weight
BWA=Body weight of experimental animals

in kg
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AO=Efficieay of absorption from oral
exposure

SF=Safety factor following guidelines given
above.

More foaln pharmacokinetic models
must be developed on a compound-by-
compound basis.

It should be noted that the safety
factors used in the above formulae are
intended to account for species
variability. Consequently. the rng/
surface arealday conversion factor is
not used in the derivation of toxicity
based criterion.

C. Organoleptic Criteria

Organoleptic criteria define
concentrations of materials which
impart undesirable taste and/or odor to
water. In developing and utilizing such
criteria two factors must be appreciated:
the limitations of most organoleptic data
and the human health significance of
organoleptic properties.

The publications which report taste
and odor thresholds are, with very few
exceptions, cryptic in their descriptions
of test methodologies, number of
subjects tested, concentration: response
relationships, and sensory
characteristics at specific
concentrations above threshold. Thus,
the quality of organoleptic data is often
significantly less than that of toxicologic
data used in establishing other criteria.
Consequently, a critical evaluation of
the available organoleptic data must be
made and the selection of the most
appropriate data base for the criterion
must be based on sound scientific
judgment

Organoleptic criteria are not based on
toxicologic information and have no
direct relationship to potential adverse
human health effects. Although
sufficiently intense organoleptic
characteristics could result in depressed
fluid intake which, in turn, might
aggravate a variety of functional disease
states (i.e., kidney and circulatory
diseases), such effects are not used in
the derivation process of organoleptic
criteria unless available data would
indicate an indirect human health effect
via decreased fluid consumption,
criteria derived solely from organoleptic
data are based upon aesthetic qualities
only.

Since organoleptic and human health
effects criteria are based on different
endpoints, a distinction must be made
between these two sets of information.
In criteria summaries involving both
types of data, the following format is
usech

For comparison purposes, two approaches
were used to derive criterion levels for

.Based on available toxicity data.
for the protection of public health the derived

level is -. Using available organoleptic
data. for controlling undesirable taste and
odor quality of ambient water the estimated
level is -. It should be recognized that
organoleptic data as a basis for establishing a
water quality criteria have no demonstrated
relationship to potential adverse human
health effects.

In those instances where a level to
limit toxicity cannot be derived, the
following statement is to be
appropriately inserted:

Sufficient data are not available for
-to derive a level which would

protect against the potential toxicity of this
compound.

D. Criteria for Chemical Classes

A chemical class is broadly defined as
any group of chemical compounds which
are reviewed in a single risk assessment
document. In criterion derivation,
isomers should be regarded as a part of
a chemical class rather than as a single
compound. A class criterion is an
estimate of risk/safety which applies to
more than one member of a class. It
involves the use of available data on
one or more chemicals of a class to
derive criteria for other compounds of
the same class in the event that there
are insufficient data available to derive
compound-specific criteria.

A class criterion usually applies to
each member of a class rather than to
the sum of the compounds within the
class. While the potential hazards of
multiple toxicant exposure are not to be
minimized, a criterion, by definition.
most often applies to an individual
compound. Exceptions may be made for
complex mixtures which are produced,
released, and toxicologically tested as
mixtures (e.g., toxaphene and PCBs). For
such exceptions, some attempt is made
to assess the effects of environmental
partitioning (i.e., different patterns of
environmental transport and
degradation) on the validity of the
criterion. If these effects cannot be
assessed. In appropriate statement of
uncertainty should accompany the
criterion.

Since relatively minor structural
changes within a class of compounds
can have pronounced effects on their
biological activities, reliance on class
criteria should be minimized. Whenever
sufficient toxicologic data are available
on a chemical within a class, a
compound-specific criterion should be
derived. Nonetheless, for some chemical
classes, scientific judgment may suggest
a sufficient degree of similarity among
chemicals within a class to justify a
class criterion applicable to some of all
members of a class.

The development of a class criterion
takes into consideration the following:

1. A detailed review of the chemical and
physical properties of chemicals within the
group should be made. A close relationship
within the class with respect to chemical
acitivity would sugest a similar potential to
reach common biological sites within tissues.
Likewise, similar lipid solubili ties would
suggest the possibility of comparable
absorption and tissue distribution.

2. Qualitative and quantitative data for
chemicals within the group are examined.
Adequate toxicologic data on a number of
compounds within a group provides a more
reasonable basis for extrapolation to other
chemicals of the same class than minimal
data on one chemical or a few chemicals
within the group.

3. Similarities in the nature of the
toxicologic response to chemicals in the class
provides additional support for the prediction
that the response to other members of the
class may be similar. In contrast where the
biological response has been shown to differ
markedly on a qualitative and quantitative
basis for chemicals within a class, the
extrapolation of a criterion to other members
of that class is not appropriate.

4. Additional support for the validity of
extrapolation of a criterion to other members
of a class could be provided by evidence of
similar metabolic and pharmacokinetic data
fur some members of the class.

Based on the above considerajions, it
may be reasonable in some cases to
divide a chemical class into various
subclasses. Such divisions could be
based on biological endpoints (e.g.,
carcinogens/non-carcinogens), potency,
and/or sufficiency of data (e.g., a
criterion for some members of a class
but no criterion for others). While no a
priori limits can be placed on the extent
of subclassification, each
subclassification must be explicitly
justified by the available data.

Class criteria, if properly derived and
supported, can constitute valid scientific
assessments of potential risk/safety.
Conversely, the development of a class
criterion from an insufficient data base
can lead to serious errors in
underestimating or overestimating risk/
safety and should be rigorously avoided.
Although scientific judgment has a
proper role in the development of class
criteria, such criteria are uieful and
defensible only if they are based on
adequate data and scientific reasoning.
The definition of sufficient data on
similarities in physical, chemical.
pharmacokinetic or toxicologic
properties to justify a class criterion
may vary markedly depending on the
degree of structural similarity and the
gravity of the perceived risk.
Consequently, it is imperative that the
criterion derivation section of each
document in which a class criterion is
recommended explicity address each of
the key issues discussed above, and
define, as clearly as possible, the

79355



Federal Register /Vol. 45, No. 231 / Friday, November 28, 1980 / Notices

limitations of the proposed criterion as
well as the type of data needed to
generate a compound-specific criterion.

A class criterion should be abandoned
when'there is sufficient data availabe to
derive a compound-specific criterion
which protects against the biological
effect of primary concern; e.g., the.
availability of a good subchronic study
would not necessarily result in the
abandonment of a class criterion based
on potential carcinogenicity.

The inability to derive a valid class
criterion does not, and should not,
preclude regulation of a compound or
group of compounds based on concern
for potential human health effects. The
failure to recommend a criterion is
simply a statement that the degree of
concern cannot be quantified based on
the available data and risk assessment
methodology.
E. Essential Elements

Some chemicals, particularly certain
metals, are essential to biological
organisms at low levels but may be
toxic and/ or carcinogenic at high levels.
Because of potential toxic effects, it is
legitimate to establish criteria for such
essential elements. However, criteria
must consider essentiality and cannot
be established at levels which would
result in deficiency of the element in the
human population.

Elements are accepted as essential if
listed by NAS Food and Nutrition Board
or a comparably qualified panel.
Elements not yet determined to be
essential but for which supportive data
on essentiality exists need to be further
reviewed by such a panel.

To modify the toxicity and'
carcinogenicity based criteria,:
essentiality must be quantified either as
a "recommended daily allowance"
(RDA) or "minimum daily requirement"
(MDR). These levels are then compared
to estimated daily doses associated with
the adverse effect of primary concern.
The difference between the RDA or
MDR and the daily doses causing a
specified risk level for carcinogens or
ADIs for non-carcinogens defines the
spread of daily doses from which the
criterion may be derived. Because errors
are inherent in defining both essential
and maximum tolerable levels, the
criterion is derived from dose levels
near the center of such a dose range.

'The decisiorto use either the MDR or
RDA is guided by the spread of the
doses and the quality of the essentiality
and toxicity estimates.

The modification of criteria by
consideration of essentiality must take
into accountall routes of exposure. If
water is a significant source of the'MDR
or RDA, the criterion must allow for

attainment of essential intake.
Conversely, even when essentiality may
be attained from nonwater sources,
standard criteria derivation methods
may be adjusted if the derived criterion
represents a small fraction of the ADI or
MDR. On a case-by-case basis, the
modification in the use of the guidelines
may include the use of different safety
factors for non-carcinogens or other
modifications which can be explicitly
justified.

F. Use of Existing Standards
For some chemicals for which criteria

are to be established, drinking water
standards already exist. These
standards represent not only a critical
assessment of literature, but also a body
of human experience since their
promulgation. Therefore, it is valid to
accept the existing standard unless
there is compelling evidence to the
contrary. This decision should be made
after considering the existing standards
vs. new scientific evidence which has- .
accumulated since the standards have
been established. There are several
instances where the peer review process
recommended usage of the present
drinking water standards.
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Appendix D-Response to Comments on
Guidelines for Deriving Water Quality
Criteria for the Protection of Aquatic
Life and Its Uses

Introduction
Two versions of the Guidelines were

published in the Federal Register for
comment. The first version (43 FR 21506,
May 18, 1978 and 43 FR 29028, July 5,
1979) was simply published for
comment. The second (44 FR 15926,
March 15,1979) was published as part of
the request for comments on the water
quality criteria for 27 of the 65
pollutants. The second version was
meant to be clearer and more detailed
than the first, but very similar
technically. Since the two versions were
so similar, comments on both will be
dealt with simultaneously.

Many comments were received that
no draft water quality criteria for any of
the 65 pollutants should have been
issued for public comment until the
comments on the first version of the
Guidelines had been dealt with
adequately and the Guidelines changed
appropriately. The comments on the first
version were read and the Guidelines
were revised in an attempt to make the
second version dearer and more
detailed than the first. However, an
extensive revision of the technical
content of the Guidelines was not
attempted between the first and second
versions because the Agency was
preparing water quality criteria based
on the Guidelines. The Agency could
have avoided this criticism simply by
not publishing any version of the
Guidelines for comment until March 15.
1979, but this would have greatly
reduced the length of time available for
people to consider the Guidelines and
comment on them. As it was, some
people commented that the comment
period announced on March 15,1979,
was too short.

1. Comment-The procedures used to
derive criteria in the "Red Book" were

upheld in court and probably should still
be used.

Response-The procedures used in
the Guidelines are similar to some of the
procedures used to develop criteria in
the "Green Book", "Blue Book", and
"Red Book". The Guidelines are
designed to be more objective and
systematic, to deal more adequately
with residues, and to incorporate the
concept of a minimum data base.

2. Comment-Criteria should be
compilations of critically reviewed data
with no synthesis or interpretation.

Response-Neither P.L. 92-500 nor the
Consent Decree specify the form which
a criterion must take. The Consent
Decree (para. 11, p. 14) specifies that
such criteria "shall state, inter al'a,
recommended maximum permissible
concentrations". Adequate precedents
have been set in the "Green Book',
"Blue Book', and "Red Book" for the
form of criteria used in the Guidelines.

3. Comment-The Guidelines and"
criteria should be developed by a
consensus of aquatic toxicologists rather
than by EPA personnel only.

Response-EPA certainly wants the
Guidelines and the criteria to be as good
as possible and as acceptable to as
many Interested people as possible. To
this end, EPA has widely distributed
draft versions of the Guidelines and the
criteria documents, discussed them with
many people, considered the comments
received, and made many significant
technical changes and editorial
revisions. It is questionable whether or
not a true consensus could have been
reached by any means within the time
available. In addition. EPA has a
legislative responsibility which it should
not delegate to someone else.

4. Comment-The Guidelines should
be updated regularly.

Response-The Guidelines are not
being promulgated as a regulation or
directive. The purpose of presenting
these Guidelines is to show how the
water quality criteria for aquatic life
were derived for the 65 pollutants. if
EPA uses these Guidelines again, they
will be revised to take into account new
data, concepts, and ideas.

5. Comment-The objectives, purpose,
and limitations of the Guidelines should
be stated.

Response-The introductory portion
of the Guidelines has been expanded to
address these subjects more fully.

6. Comment-The Guidelines are too
ambiguous.

Response-The Guidelines have been
revised and rewritten, partly to improve
clarity and provide additional details. It
is not possible to provide explicit details
on all items; in some areas only general
guidance can be provided at this time.
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EPA attempted to clearly and concisely
deal with all issues which might
significantly affect the resulting criteria
without goinginto extreme detail on
every potential problem. Because
numerous judgments must be made, a
reasonable amount of experience in
aquatic toxicology will be necessary for
a person to utilize the Guidelines
effectively.

7. Comment-The Guidelines are too
complex.

Response-Deriving a water quality
criterion is a complex exercise because
several different kinds of data and a
wide variety of organisms need to-be
considered. In addition, because data
have been generated using various
procedurei, numerous individual
decisions need to be made and the
Guidelines attempt to provide guidance
concerning decisions that seem to need
to be made frequently. The Guidelines
are more complex than initially
envisioned to help insure that criteria
for different pollutants are derived in a
reasonably comparable manner.
Although the process of deriving a water
quality criterion for aquatic life is
complex, the Guidelines help organize
the process into logical components and
steps.

8. Comment-The Guidelines should
be more flexible.

Response-The Guidelines are meant
to provide guidance and at the same
time allow reasonable flexibility. They
have been used with quite a variety of
pollutants for which the requirements of
the minimum data base are satisfied,
and they seem to be reasonably
appropriate in all cases because the
experiences with these substances were
a major part of the basis for the
Guidelines. If sound scientific evidence
indicates that a particular agpect of the
Guidelines is not appropriate for a
specific substance, then some other
more appropriate procedure should be
used. However, the Guidelines should
not be changed based on individual
whim or personal preference.

9. Comment-The Guidelines should
take into account synergism and
antagonism by a wide variety of factors
and the effect of the pollutant on
important ecological relationships.

Response-Very little practically
useful information is available on these
factors in connection with the effects of
pollutants on aquatic organisms.
Synergism and antagdnism are possible
between numerous combination of two
or more pollutants, and some data
indicate that such interactions are not
only species specific, but also vary with
the ratios and absolute concentrations
of' the pollutants and the life stage of the
species. Pollutants may affect the

structure and function of aquatic .
ecosystems separate from their effects
on individual species, but practical .
applications of such ideas seem very
tenuous at this time. Little information Is
available concerning such effects, and
the significance of the available data is
questionable. An obviously important
ecological relationship is the
dependence of higher organisms on
lower organisns for fodd. Even here, the
existence of numerous lower species
and their adaptability reduces the
importance of any individual food
species.

10. Comment-The Guidelines should
take into account all identifiable
effects-beneficial as well as harmful.

Response-.Few.tests have been
conducted to identify beneficial effects
of individual pollutants on aquatic
organisms. However, beneficial effects
are sometimes observed in chronic
toxicity tests at concentrations below
those that cause adverse effects. Usually
in such cases the organisms in low
concentrations of the pollutant are
longer or heavier or reproduce mpre that
do the controls. Even if such effects are'
statistically significant, they are not
judged as adverse or harmful. On the
other hand, a beneficial effect on one
species may ultimately be to the
detriment of a community if a balance
between species is disturbed. Also, a
concentration that benefits one species
may harm a more sensitive species._ 11. Comment-The Guidelines should
take into account analytical
methodology.

Response-The Guidelines do take
into account analytical methodology in
the definition of the substance, when
necessary, but not in deriving the
numerical value of the criterion.
Concentrations which cannot be
routinely measured accurately can often
be measured accurately by nonroutine
methods and, more importantly, do
sometimes adversely affect aquatic
organisms. When aquatic organisms are
more sensitive than routine analytical
methods, the proper solution is to
develop better analytical methods, not
to underprotect aquatic life. One use of
criteria should be to identify needs in
analytical chemistry.

12. Comient-The Guidelines should
take into account (a] production and
usage patterns, (b] chemical, physical
and biological factors pertaining to
degradation and fate of pollutants,
including properties such as solubility in
water, decay rate, persistence, and
transformation pathways, and (c)
whether or not a criterion is needed for
the substance.

Response-Items included in (a) and
(b) may be important in deciding -

whether a criterion is needed for a
substance, but the Guidelines are
intended to be used after the decision
has been made that a criterion is
needed. EPA is presently developing
principles that can be used to decide
whether or not a criterion is needed for
a substance and Jiems such as those
listed above are probably some of the
factors that should be considered when
deciding whether or not a criterion is
needed. If the toxicity of the chemical Is
used to evaluate the need for a criterion,
the Guidelines may be useful In the
collection and interpretation of the
available toxicity data.

13. Comment-The Guidelines should
take into account costs to states and
industries, technological feasibility, and
such characteristics of bodies of water
as assimilative capacity, dispersal,
dissipative factors, dilution, hydrology,
mixing zones,, and sediment.

Response- -Factors such as these
should be considered in developing
standards, but not in deriving criteria.
EPA is presently developing an
implementation policy which will
describe which of the above factors and
which characteristics of the pollutant
should be used, and how they should be
used, in developing standards.

.14. Comment-The Guidelines are not
appropriate for establishing (i
concentration which may be present In
an effluent.

Response-The Guidelines are for
deriving water quality criteria, not
effluent standards nor mixing zone
standards nor water quality standards.
Water quality criteria will probably be
one factor taken into account in the
development of water quality standards
and toxicity-based effluent standards,
but not technology-based effluent
standards. EPA is preiently developing
policies concerning proper use of water
quality criteria in various regulatory
activities.

15. Comment-The derivation of
criteria should be fundamentally a
scientific exercise and should not
employ subjective judgments.

Response-No exercise which
'involves the use and interpretation of
data can avoid subjective judgment.
Indeed, even the generation of scientific
data requires subjective judgment, such
as how many test organisms to use,
what temperature to use, etc. One may
decide to accept the recommendations
of experts, but this is usually still a
subjective decision. In statistics the
subjective decisions are made on the
basis of probability statements but the
final decisions are still subjective
judgments. Although the development of
the Guidelines and the derivation of
criteria cannot avoid subjective
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decisions, gross extrapolations, wild
assumptions, and novel judgments can
be avoided. One can also avoid using
large safety factors to "make up" for
insufficient data. When some agreement
exists between experts, such as on test
temperature and duration of tests, the
collective opinion can usually be used.
EPA feels that the Guidelines do not go
too far beyond the state-of-the-art and
do not produce criteria by extrapolating
far beyond the usefulness of the data.

16. Comment-The Guidelines should
not use unproven extrapolations.

Response--EPA feels that the
extrapolations used in the Guidelines
are reasonable for most pollutants.
Probably the most questionable
extrapolation is the acute-chronic ratio,
but even here an arbitrary ratio is not
used. Indeed, the ratio used is usually a
mean of experimentally determined
acute-chronic ratios for at least three,
not just one, species. In addition, the
species must include at least one fish
and one invertebrate. Even this amount
of data does not "prove" the validity of
the extrapolation, but it should provide
reasonable evidence for or against the
use of the ratio with any particular
substance. To achieve reasonable
criteria without using any extrapolations
would require acute and chronic tests
with many more species. This would be
a high price to pay for disallowing any
use of scientific inference in deriving
criteria.

The early versions of the Guidelines
used adjustment factors and sensitivity
factors which were averages derived
from data for a wide variety of
substances and thus were attempts to
make some extrapolations across all
substances. The present version of the
Guidelines is based on a minimum data
base for each individual pollutant and
the calculations are essentially
pollutant-specific. Thus no
extrapolations are made from one
pollutant to another.

17. Comment-Laboratory tests
overestimate the toxicity of materials
because the test organisms are stressed
by the artifical conditions.

Response-Laboratory conditions
certainly are artificial, but they do not
necessarily stress the test organisms.
Organisms which survive, grow, and
reproduce well in the laboratory cannot
be stressed too much. Organisms in a
laboratory might be considered
pampered because they do not have to
compete for food and are not subject to
stress due to predators and changing
and extreme conditions of turbidity,
temperature, flow, and water quality.
Also, laboratory organisms are rarely
subject to stress from pollutants. Some
species probably have longer average

life spans in laboratories than they do in
field situations.

18. Comment--Laboratory tests
underestimate the toxicity of materials
because the tests are usually conducted
with species which are hardy,
adaptable, and insensitive.

Response-Species which are readily
adaptable to laboratory conditions are
not necessarily insensitive as evidenced
by the great range of sensitivities
obtained in laboratory tests for some
individual pollutants with different
species. In fact, once the the proper
techniques are developed, a wide
variety of species can survive, grow, and
reproduce well in laboratories. When
the proper techniques are discovered
and a species changes form "difficult" to"easy", its sensitivity does not change.
Also, some species and life stages which
are fragile and must be handled with
great care are not particularly sensitive.
On the other hand, because so few
species have actually been tested in
laboratories, species which are more
sensitive than any of those tested in
laboratories, species which are more
sensitive than any of those tested
probably exist for most substances.

19. Comment-Laboratory tests are
artificial and contrived and do not
represent the real world.

Response-Laboratory tests are
indeed artificial but they are not
contrived to give results that are
unnecessarily high or low. Organisms in
a laboratory are generally acclimated to
water and conditions of constant and
desirable quality, whereas in the field
they are often subjected to fluctuations
and extremes. Organisms in a
laboratory do not have to compete for
food and are not subject to predators or
pollution. Organisms in the field are
often exposed to more than one
pollutant at a time, with the
combinations and concentrations
changing often.

It is true that aquatic organisms are
usually exposed to instantaneous high
concentrations in laboratory tests, but in
field situations organisms are often not
given much chance to acclimate to spills
or short-term discharges. Also, some
ameliorating effects occur in field, but
not laboratory, situations, but such
effects are not always dependable over
long periods of time. The concentrations
of mitigating anions, suspended solids,
and complexing agents are relatively
constant in some bodies of water, but
not in others. Suspended solids probably
do sorb and detoxify significant
amounts of some pollutants, but high
concentrations of suspended solids also
stress some aquatic organisms. In
addition, organisms are usually fed in
chronic tests, so the test solution

contains suspended solids and dissolved
organic carbon from the food and fecal
matter. Degradation and other
transformations are more likely in field
situations than in laboratory situations,
but degradation products are not always
less toxic than the undegraded material.
On the other hand. many of these kinds
of considerations will probably be taken
into account when site-specific criteria
and standards are developed under the
implementation policy which is being
developed by EPA.

20. Comment-Laboratory tests are
poor predictors of what will happen in
field situations.

Response-If conditions are
comparable, laboratory toxicity tests are
useful predictors of what will happen in
field situations. The usefulness of such
predictions will depend on how
carefully one accounts for differences
between species, water quality, and the
form of the pollutant. Extrapolations are
much more difficult for some pollutants
than for others. Water quality affects the
toxicity of some pollutants much more
than others, and species differences,
even within families, are much greater
for some pollutants than for others. If
such factors are taken into account,
useful predictions are possible. In what
is probably the most extensive
comparison available of laboratory and
field data (Geckler, J. R., et aL 1976.
Validity of Laboratory Tests for
Predicting Copper Toxicity in Streams.
EPA-O00/3-76-116. U.S. EPA. Duluth,
MN 206 pp.). it was found that effects
observed in laboratory exposures were
also observed in field exposures.
However, avoidance, which was not
studied in laboratory exposures, was
observed in the field exposures.
Laboratory to field comparisons are not
simple because several factors must be
taken into account, the laboratory test
must be conducted well and the field
observations and measurements must be
extensive. Although adverse effects
observed in laboratory tests will usually-
occur in similar field situations, a
problem exists with the bioaccumulation
of some persistent substances. For
example, PCB's seem to bioaccumulate
to much higher levels in some bodies of
water than they do in laboratory tests.

21. Comment-The Guidelines should
place more emphasis on field
information than on laboratory
information.

Response-Field information on
effects of pollutants on natural
populations is acceptable, but the
collection of definitive information of
this type is high risk and costly. Few
studies on the effects of pollution on
natural populations provide definitive
information because of the multitude of
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variables that need to be taken into
account. The major, advantage of field
studies is that conditions are natural
(i.e., conditions are not controlled), but
this is also the major problem with field
studies. With uncontrolled conditions,
numerous variables must be taken into
account, because any individual
variable or combination of variables
may affect the results or indeed may be
the cause of the results. Therefore, field
studies on natural populations usually
must last over several seasons and
possibly over more than one year to be
reasonably sure that proposed cause-
and-effect relationships are real.

Another problem with field studies
that are based on statistically significant
differences is the power of the test.
Because natural biological, spacial, and
temporal variability is often rather great.
a large number of samples is usually
required to detect even a moderate
change. A field study which purports to
show that no change occurred is of no -
value if the power of the test calculated
from the experimental design and
observed variability was not high
enough.

Because field studies are high cost-
high risk ventures, well-designed
laboratory tests are usually much more
cost-effective for obtaining data on (1)
the toxicity of substances to a variety of
species and (2) the effect of various
water quality characteristics on toxicity.
Laboratory tests have been shown to
generally be useful predictors of what
happens in a field situation, and so it
makes little sense to conduct high risk,
high cost field studies rather than .
laboratory tests. Even definitive field
studies rarely provide enough
information to allow extrapolation of
results to other situations,, so field
studies are more useful in reviewing
cdriteria than in deriving criteria.

22. Comment-Field verification of
laboratory tests and of the Guidelines
are needed.

Response-Field verification of
laboratory tests and of the Guidelines
are certainly desirable and provide
information that cannot be obtained in a
laboratory. Field verification studies do
not ied to be as risky or as costly as
studies on the effects of a pollutant on
natural populations because verification
studies can be designed (1) as a side-by-
side comparison of the results of
laboratory tests and field tests or (2)
based on existing results of laboratory.
tests.

23. Comment-EPA should allow
criteria to be derived using on-site acute
toxicity tests and an application factor.

Response-This approach is usually
suggested for developing effluent
standards but may bd just as applicable

to deriving water quality criteria under
- certain conditions. This approach

cannot be usedwith pollutants whose
mostsensitive adverse effect is due to
residues. Also, it can only be used when
the application factor has already been
acceptably determined. Finally, acute
tests must be determined with either an
appropriate range of species or with an
appropriate sensitive species. The
implementation policy presently being
developed by EPA will probably allow,
the use of appropriate on-site toxicity
tests in the development of site-specific
criteria and standards.

24. Comment-It is not clear what
level of protection is intended:
' Response-EPA feels that it is not
possible to specify a minimum level of
protection that is necessary to "protect
aquatic life" or even to protect a
particular species for such reasons as:

a. There are so many untested
species.

b. Little practically useful information
is available concerning synergism,
antagonism, ecological relationships,
and avoidance.

c. The effect of factors such as
temperature on toxicity.seems to be
species-specific for at least some
substances.

d. Information is not available
concerning what amount of any effect'
would be ecologically significant and
whether the amount is species-specific.

One possible conclusion is that to
protect aquatic life, all species must be
adequately protected. A possible
extension of this would be that all.
criteria should be zero because any
amount of any pollutant may affect
some aquatic organism. Indeed, the
assimilative capacity of body of water
largely depends on the ability of aquatic
life to "process" pollutants and to some
extent, any organism which "processes"
a pollutant is in some way affected by it.

The apparent level of protection is
different for each kind of effect (acute
toxicity to animals, chronic toxicity to
animals, toxicity to plants, and
bioaccumulation) because of the quality
and quantity of the available
information. Ai attempt was made to
take into account such things as-the
importance of the effect, the quality of
the available data, and the probable
ecological relevahce of the test methods.
Thus it was felt that with regards to
toxicity to animals it was probably not
necessary to protect all of the species all
of the time, but it certainly seems
appropriate to protect most of the
species most of the time and to protect
important species.

On the other hand, the data base on
toxicity to aquatic plants is usually very
small and a variety of tests and

endpoints have been used, especially
with algae. Also, little Information is
available concerning the ecological
relevance of the results of any toxicity
test with algae in a concentrated test
medium, especially because so many
species of algae exist in each body of
water.

The results of bioconcentratlon tests
with organic chemicals, but not with
inorganic chemicals, can apparently be
extrapolated reasonably well based on
percent lipids from one aquatic animal
species to another, at least within
commercially and recreationally
important species. In addition, the limits
on acceptable concentrations In tissue
are reasonably well defined in some
cases.

These kinds of considerations merely
illustrate the complexity of the problem
and the necessity for making decisions
about each kind of effect Individually. In
addition, it is important to distinguish
beti ,een the apparent level of protection
provided by the Guidelines and the
actual level of protection which will
result in a field situation from the use of
the implementation policy.

No attempt was made to develop
Guidelines which would achieve a
predetermined numerical level of
protection. For each effect much
desirable information is not available,
and so it would be misleading to imply a
level of sophistication that is not
currently possible. EPA believes that the
present state-of-the-art in aquatic
toxicology does allow sqme useful
conclusions about the ability of a
substance to adversely affect aquatic
organisms and their uses whenever the
requirements of the minimum data base
are satisfied, with the full realization
that the resulting criterion may be
somewhat overprotective or
underprotective.

In almost all cases more data would
be desirable and so an attempt to reach
the "golden mean" will sometimes result
incriteria being to high and sometimes
too low. One alternative is to derive no
criteria until all desirable data are
available. this is unacceptable because
it will almost always result In no criteria
and no protection. The other alternative
is to apply safety or uncertainty factors
that are inversely proportional to the
adequacy of the data base. In the long
run this approach would encourage the
generation of useful data where it was
most needed, but in the short run would
require many significant subjective
decisions beyond the current state-of-
the-art.

25. Comment-The Guidelines should
not base criteria on "worst case"
assumptions.
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Response-The phrase "worst case
assumptions" usually refers to the
assumption that both the worst water
quality and the most sensitive life stage
occur at all times. These two
assumptions are a natural result of the
two concepts that criteria should be
constant throughout the year and that
aquatic life is not adequatley protected
if it is not adequately protected
throughout the year. The implementation
policy being developed by EPA will
determine whether site-specific criteria
must be constant throughout the year. If
not, then the "worst case assumptions"
will not apply. Although the Guidelines
might be viewed as making the "worst
case assumptions", the implementation
policy will determine whether the site-
specific water quality criteria and
standards will be based on these
assumptions.

26. Comment-Safety factors should
be used to protect against such things as
potential subtle, but important, long
term effects.

Response-Pollutants may cause
many direct and indirect adverse effects
which have not been studied
adequately. For instance, some
substances may make aquatic organisms
more susceptible to disease or other
stresses. In spite of such possibilities,
the available information indicates that
the major possible adverse effects are
covered in the Guidelines and that
adequate protection will usually be
achieved without the use of safety
factors. Safety factors would certainly
offer additional protection, but the
available information does pot show
that significant additional protection is
needed.

Safety factors of from 10 to 1000 are
often used to protect people mainly
because people feel that people are
more important than aquatic organisms
and because humans are usually
protected on the basis of tests with
other species of animals, thus resulting
in a greater uncertainty in the
applicability of the results. Complete
protection can only be achieved by
setting all criteria at zero. Unfortunately,
even "Mother Nature" sometimes
seriously harms large groups of aquatic
organisms, such as during droughts or
severe winter freezes. EPA feels that
complete protection is neither feasible,
desirable, nor possible. In addition.
aquatic ecosystems can recover from
some adverse-effects.

27. Comment-The Guidelines do not
provide for an adequate margin of
safety.

Response-If "margin of safety" is
interpreted to mean "safety factor", then
the Guidelines do not provide a margin
of safety. If the Guidelines are viewed

as deriving criteria for a constant
quality water, then they provide a
margin of safety during those portions of
the year during which the most sensitive
life stage does not occur. Although some
species may occasionally be adversely
affected. EPA feels that the Guidelines
provide adequate safety because
aquatic communities and their uses
should not incur any substantial or
permanent damage. Whether or not site-
specific criteria will have a margin of
safety will depend on how they are
derived.

28. Comment-Criteria should be set
at the least restrictive concentration and
states can then apply more restrictive
concentrations when necessary.

Response-It is unclear what is meant
by the "least restrictive concentration"
but presumably it would be a
concentration which would not protect
very many aquatic communities and
their uses. This is contradictory to the
concept that criteria are to protect
aquatic life and its uses. The
implementation policy being developed
by EPA will allow site-specific criteria
to be higher or lower than the criteria
derived using the Guidelines, when
adequate information is available.

29. Comment-The Guidelines should
produce criteria in the form of a
concentration-risk curve with
appropriate confidence limits for each
kind of effect.

Response-EPA feels that a risk
analysis approach is certainly desirable,
but far beyond the state-of-the.art at
this time. When dealing with safety to
humans, only one species is being
protected and extrapolations are made
far outside the limits of the actual test
results, such as to 1 death in 100.000
people. With aquatic life, numerous
species need to be protected and
extrapolation far beyond the actual data
is not readily acceptfd. In addition,
safety or uncertainty factors are more
readily accepted when protecting people
than when protecting aquatic organisms.

Most aquatic toxicologists are not
willing to let criteria for the protection
of aquatic life be as dependent on
mathematical models, assumptions, and
manipulations as on the actual test
results. Most people with experience in
aquatic toxicology have an intuitive
"feel" about how data should be
interpreted and the Guidelines are
merely an attempt to formalize a
resaonable approach. The Guidelines
could be written as mathematical
algorithms and some approach such as
error models could be developed in
order to derive confidence limits.
However, the algorithms and models
would contain many unproven
assumptions and, to be worthwhile,

would undoubtedly require more data
than are usually available. Although
such models and algorithms would be
acceptable to many statisticians and
may be an appropriate future goal. the
current Guidelines need to be useable
by and comprehensible to current
aquatic toxicologists. Most experienchd
aquatic toxicologists will judge the
reasonableness of any set of Guidelines
by comparing the resulting criteria for
various pollutants with the data
available for those pollutants using a"common sense" interpretation of data.

30. Comment-The Guidelines should
not use unsound statistical procedures
or misuse sound statistical procedures.

Response-EPA has tried to make
sure that no statistical procedures are
misused in the Guidelines, that no
unsound statistical procedures are used,
and that the purposes of the calculations
are explained adequately.

31. Comment-It appears that
geometric means were used instead of
arithmetic means in the Guidelines to
obtain lower values.

Response-Decisions such as this
were made throughout the Guidelines on
a case-by-case basis, and none were
based on whether the resulting criteria
would be higher or lower. The selection
of the procedure used to calculate the
mean could be based on the distribution
of the values in the individual data set.
Unfortunately, with small data sets
rarely is it possible to reject many
possible distributions and with large
data sets all possible distributions are
often rejected. Because many of the data
sets of interest in the Guidelines are
small, a reasonable approach is to base
the selection of a procedure for
calculating the mean on some general
principles such as:

a. Sets ofratios and quotients are
likely to be closer to lognormal than
normal distributions. Thus geometric
means, rather than arithmetic means,
are used for acute-chronic ratios and for
bioconcentration factors.

b. When there are numerous
independent possible sources of error
for each datum in a set, the error tends
to be multiplicative rather than additive.
Thus when the acute or chronic toxicity
of a substance to a particular species is
determined in different laboratories
using different batches of organisms,
different waters, etc, the geometric
means should be used to calculate the
species mean value rather than the
arithmetic mean.

c. If a set of numbers approximates a
lognormal distribution, the logarithms of
the numbers will approximate a normal
distribution.

d. The distribution of the sensitivities
of individual organisms in a toxicity test
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is likely to be closer to a lognormal,
distribution than a normal distribution.
Thus the geometric mean, rather than
the arithemetic mean, of the upper and
lower chronic limits is used.

32. Comment-There should not be
any criteria which apply to all bodies of
waterCriteria should be specific for
individual states, regions, other
geographic areas, or bodies of water.

Response-The Guidelines are
designed to provide guidance in the
collection and interpretation of data
concerning the effects of pollutants on
aquatic life and its uses. The uses of the
resulting criteria will be described by
EPA in various regulations. If desired,
the Guidelines can be appropriately
modified and used to derive a criterion
specific to one or more bodies of water
or geographic areas if an appropriate
data base is available. The critical
literature reviews on which the criteria
are based will be available for use in the
derivation of local, state, or regional
criteria. The latitude allowed for
deriving local, state, or regional criteria
and standards will be determined by the
implementation policy presently being
developed by EPA.

33. Comment-The Guidelines should
result in criteria that are specific for
individual species or groups of species
(e.g., warmwater and coldwater).

Response-If the necessary data were
available, criteria could be derived-for
any particular species or group of
species. It was impractical for EPA to -
derive criteria for-many such groups, but
a relatively simple division is freshwater
and saltwater organisms because these
two groups rarely coexist. Most other
possible general divisions of species are
faced with the problem that species •
coexist in various combinations unless
the groups are very harrow. In addition,
toxicity data are rarely available for
very many individual species and so
data for representative species must be
used, unless appropriate.new data are
generated. Also, the available data
sometimes show wide differences within
families so extrapolations from one
species to another are often tenuous.
Because of theme problems, deriving
criteria for individual species or groups
of species was deemed impractical.

34. Comment-A criterion should be
one number, not two.

Response-The two-number criterion
is-an acknowledgement that aquatic
organisms can tolerate short exposuris
to concentrations that are higher than
those they can tolerate continuously. In
a two-number criterion, the higher.
number can assure that short-term
fluctuations above the average are not
too high, whereas the lower number can
assure that the long-term average is not

too high. A one-number criterion could,
be derived by using the existing 24-houi
average as an instantaneous maximum.
This would certainly provide additional
protection, but would provide
unnecessary overprotection in most
cases. Because a one-number criterion
would be more of an approximation
than a two-number criterion, one-
number criteria would be too high or too
low more often and to a greater degree
than two-number criteria.

35. Comment-The criteria should not'
specify sampling schemes.

Response--Criteria should state
numerical concentration limits in terms
of exposure durations because,
everything else being constant, the
amount of adverse effect depends on
both the concentration of the pollutant
and the duration of exposure. Criteria in
the Green Book, Blue Book, and Red
Book were usually stated as single
numbers with no duration expressly
stated. The implication was that the
criteria were never to be exceeded at
any time. Each criterion was apparently
and instantaneous maximum. In
practice, however, standards derived
from these criteria were usually
enforced on the basis of 24-hour
composite samples. To avoid any'
ambiguity, the Guidelines specify that a
criterion should be explicitly stated in
terms of two time frames: an
instantaneous maximum and a 24-hour
average. However, this is not a
specification for a sampling scheme.
Standards developed from such a
criterion should probably specify a
sampling scheme for compliance
monitoring, but it would not necessarily
be in terms of point measurements and
24-hour averages.

Any sampling scheme used to
determine whether or not an ambient
concentration exceeds a water quality
criterion or a comparable water quality
standard should take into account such
things as the ratio of the instantaneous
maxinum and the 24-hour average and
the retention time of the body of water
because these will primarily determine
which portion of the criterion is most
limiting in any specific situation. Tie
sampling scheme should probably also
take into account the cost of the
analyses and results of any past
analyses.

36. Comment-The criteria should be
stated in terms of time frames longer
that an instantaneous maximum and a
24-hour average.

Response-These two time frames,
were chosen because they would allow
the derivation of a criterion which
would be less restrictive than, but just
as protective as, the previous one-
number criterion. These two specific

time frames were chosen because they
match two kinds of samples that are
commonly collected: grab samples and
24-hour composite samples, These
specific time frames could probably be
changed, somewhat 'without much
practical effect, but EPA saw no
particular advantage to anyone to
introducing novel time periods. For
example, for all practical purposes in
most situations a 10-minutes average Is
probably about the same as an
instantaneous maximum.

Large increases in the time frames,
however, would not provide the same
amount of protection. If the
instantaneous maximum were changed
to a 24- or 96-hour average, and the 24-
hour average were changed to a 7- or 30-
day average with no change in the
numerical limits, the amount of
protection-afforded aquatic life would
fall to an unacceptable level. The longer
the time span for the average, the higher
the instantaneous concentration could
be for short periods of time within that
span. AlthougSh most chronic tests last
for 28-days or longer, some chronic
effects may be caused by short
exposures of sensitive life stages. If the
acute-chronic ratio is small,.fluctuatons
in the instantaneous concentration may
even cause acute toxicity, especially for
cumulative pollutants, because for some
substances the 24-, 48-, and ga-hour
acute values do not differ too much.

37. Comment-A two-number
criterion will be difficult to enforce.

Response-Criteria are not
enforceable. Standards are enforceable,
When standards to protect aquatic life
are developed, they may or may not be
in the same format as the criteria for
aquatic life. Few standards are
adequately enforced because of the high
cost of continuous monitoring, The real
value of many criteria and standards Is
in the design of waste treatment
facilities; a two-number criterion should
be a better basis for design than a one-
number criterion.

38. Comment-The criteria should be
expressed to one significant figure, not
two.

Response-EPA acknowledges that
there is much variability in some of tha
data and that the range of sensitivites Is

'often great. When the requirements of
the minimum data base are satisfied and
the data agree reasonably well, two
significant figures are not unreasonable.
Rounding off to one significant figurb
could arbitrarily raise or lower the
criterion by up to forty percent with no
apparent consistent benefits to
dischargers, regulators, or aquatic life.

39. Comment-The Guidelines should
only use data for species that ought to
be protected. I
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Response-In order to protect
commercially and recreationally
important species, a wide variety of
"unimportant" species must also be
protected. Such so-called "unimportant"
species include the food organisms all
the way to the bottom of the food chain.
The "important" species in an aquatic
community cannot maintain themselves
without the help of primary producers,
primary consumers, nitrifiers,
dentrifiers, detritivores and saprophytes.

40. Comment-Criteria should not be
based on sensitive, short-lived
invertebrates.

Response-Many species of
invertebrates are short-lived and are not
widely distributed. However, these
numerous short-lived, local species do
serve importnt functions and should be
represented in the data base. This group
of organisms needs to be protected even
if no one species can be considered
important.

41. Comment-Criteria should protect
endangered species.

Response-EPA agrees that criteria
should protect endangered aquatic
species. However, very few toxicity
tests have been conducted with
endangered species, and it does not
appear feasible to require tests with
such species. Endangered species are
some of the many untested species
which should be protected by criteria
derived from available data using the
Guidelines.

42. Comment-Migratory species are a
special problem.

Response-Migratory species should
usually be protected by criteria derived
using the Guidelines unless such species
are unusually sensitive. Migratory
species may be especially susceptible to
avoidance, but few data are available to
compare species on this basis.
Avoidance may be a serious latent
problem because it might apply to all
motile species, rather than just
migratory species, and it has not been
studied very much.

43. Comment-Estuarine species were
ignored.

Response-The term "saltwater
organisms" is meant to include estuarine
species as well as true marine species.

44. Comment-The classification
"invertebrates" includes species that are
too dissimilar to be grouped together.
These species should be separated into
phyla or classes.

Response-The never-ending
arguments between the "lumpers" and
the "splitters" can only be resolved by
considering the advantages and
disadvantages of each approach in each
situation. The "splitters" can usually
argue that obvious differences should be
taken into account and it is certainly

true that shrimp are different from
insects and both are different from
worms. It can also be argued that there
are significant differences within phyla,
classes, and families. Each species could
be considered a separate group, if
differences between stains are
arbitrarily ignored. After the species are
split into separate groups, the problem
then would be whether to recombine the
data to derive one criterion for all
species or to derive one criterion for
each group. If numerous criteria are
derived for a pollutant, how are these to
be used to develop standards? Another
problem is that unless more data are
generated, the greater the number of
groups, the less information there is
available per group.

The basic question is "What are the
important differences that need to be
taken into account and how should this
be done?" Because there are differences
between taxonomic groups, the
Guidelines require data on a number of
species from a varitety of taxonomic
groups. The information of each
separate species is treated individually.
This approach preserves the differences
between species and allows all species
to be considered in the development of
the criterion. The number of data points
is increased and the range of the data is
readily apparent. Because
"invertebrates" is already a large
diverse group and because the range of
sensitivities of fish usually overlaps that
of invertebrates, little justification exists
for not combining all aquatic animals.

45. Comment-Do not extrapolate
from freshwater organisms to saltwater
organisms or vice versa.

Response-Criteria and absolute
toxicity values were not extrapolated
from fresh water to salt water, but some
relative data were, when it did not
appear that factors such as salinity
affected the data. The toxicity of some
substances apparently is significantly
affected by salinity, but most substances
seem to have overlapping ranges of
toxicity to freshwater and saltwater
organisms. However, because these two
kinds of organisms rarely inhabit the
same body of water simultaneously,
separate criteria were derived for each.
Even though these two kinds of
organisms are physiologically different.
they do not seem to be too different
toxicologically. Bioconcentration factors
and acute-chronic ratios seem to be
fairly similar for many freshwater and
saltwater species for many pollutants,
particularly organic chemicals,

46. Comment-The Guidelines base
the criteria only on sensitive species and
do not take into account insensitive
species.

Response-The Guidelines do not
necessarily base the criteria on the data
for the most sensitive species. However,
an aquatic ecosystem cannot be
protected by protecting only the species
which are insensitive. Protecting half the
species will probably not protect the
community. To offer reasonable
protection to aquatic life and its uses,
each major kind of organism and each
major use must be given reasonable
protection. In some cases it may in fact
be necessary to protect the most
sensitive species if it is a highly
desirable species.

47. Comment-Species should be
tested at their environmental extremes.

Response-Toxicity tests with each
pollutant could indeeed be conducted
with some or all species under a variety
of extreme conditions and the lowest
result obtained with a species could be
used instead of a mean result. On the
other hand, differences between results
with different species seem to be much
greater, and therefore more important.
than the differences between results
obtained with one species under
different conditions. Furthermore,
criteria need not necessarily protect
species from all stress under the most
extreme conditions, because aquatic
communities and populations of
individual species can recover from
some perturbations.

48. Comment-Only data for species
that are widely distributed,
representative, critical, indigenous,
important, ecologically relevant and
sensitive should be used.

Response-Few species would satisfy
all of the requirements that have been
suggested. As more and more data are
obtained with a wider variety of species
for any one pollutant, it becomes more
obvious that few if any species are
atypically sensitive, although that may
not be true for aquatic communities
which contain very few species. No data
exist to show that species in any one
key role are toxicologically more
sensitive than other kinds of species.
Ecologically relevant species and
species that have key roles or are
relevant to the overall functioning of
viable ecosystems are not necessarily
toxicologically different from-other
species. EPA feels that if the available
data cover an adequate number and
variety of species, it is not necessary to
try to identify and conduct tests with all
important, sensitive species. In addition,
the derivation of a criterion should not
be based only on sensitive species,
because a knowledge of the range of
sensitivities may be useful. For instance,
elevated concentrations of a pollutant
that produces a narow range of species
sensitivities are likely to cause more

" II I I
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damage than elevated concentrations of
a pollutant that produces a wide.rangd
of species sensitivities.

49. Comment-The distinctiot
between ionizable and unionizable
compounds is not very good because
some chemicals ionize and reach
chemical equilibrium very slowly and
others very rapidly.

Response-Most chemicals can
readily be classified into one of three
groups:

A. Chemicals that ionize, including
hydrolyze,- at least 90% and reach 90% of
equilibrium in less than 8 hours in-most
surface waters.

B. Chemicals that ionize, including
hydrolyze, less than 10% in 30 days in
most surface waters.

C. Chemicals that do not fit into either
one of the above categories.

For the purpose of the Guidelines,
chemicals in the A group should be
considered ionizable, chemicals in the B
group should be considered non-
ionizable, and chemicals in the C group
should be classified on a case-by-case
basis. Although the distinction between
ionizable and unionizable may not be-
perfect, it is very useful for most
chemicals.

50. Comment-Each individual
organic compound should be considered
separately.

Response-The vast majority of
organic chemicals will be considered
sepaiately according to the Guidelines.
except for structurally similar organic
compounds that meet all three
specifications given in the Guidelines,
such as polychlorinated biphenyls and
toxaphene.

51. Comment-In-stream water
quality criteria are meaningless for
substances that are highly insoluble.

Response-The concentration of some
substances in sediment may be
important separate from the
concentration of the substance in the
ambient water and for these compounds
a sediment quality criterion may be
necessary. Generally such compounds
can also cause adverse effects if the- %
concentration in the ambient water is
too high even if the concentration in the
sediment is low. Thus for such
compounds both kinds of criteria may
be necessary rather than just one or the
other.

52. Comment-If a substance is not
dissolved, it is not biologically or
toxicologically available.

Response-Although this may usually
be true, it certainly does not apply to
elemental mercury which can be
oxidized and methylated to form a very
toxic compound. Some organic acids
and phenols and hydroxide and
carbonate salts of metals have

solubilities which differ substantially
from one body of water to another.

53. Comment-Criteria for metals
should not be for total metal. *

Response-Criteria for metalb will
generally not be based on total metal..
Most will be based on total recoverable
metal because forms of metals that are
not measured in the total recoverable
procedure probably are not, and will not
become, toxic. A major problem is that
some people use a procedure for total
recorverable, but report the results as
total, metal. In many situations the two
results are about the same, but in some
cases the results are quite different.

54. Comment-The Guidelines should
give more guidance for distinguishing
between acceptable and unacceptable
data.

Response-The Guidelines contain as
much detail on this subject as EPA
believes is currently feasible. Items such
as the maximum acceptable control
mortality and minimum number of test
organisms are based on what many
aquatic toxicologists generally feel are
acceptable, as expressed in published
methods. No data should be used in the
derivation of a criteria until their quality
and acceptability had been reviewed by
a competent person. Competent people
will occasionally disagree, but that is a
fundamental property of subjective
decisions.

55. Comment-Only published data
should be used.

• Response-Peer review is one of
many concepts that is better in theory
than in practice. Some poor quality data
are-published and some high quality
data are rejected. In addition,
publication is not a particularly rapid
process. Whether or not data are used
should depend on the applicability and
quality of the data, not on whether they
have been published. Data that are not
published should be made readily
available if they are used to derive
water quality criteria. '

56. Comment-All static test are
unacceptable

Response-In general; high quality
flow-through acute tests are preferable
to high quality static acute tests, but
static tests are by no means
unacceptable. Few data are available to
show whether static tests consistently
produce acute values lower or higher or
different than flow-through tests.
Whereas degradation, violatilization,
and buildup of metabolic products are
more likely to be a problem in static
tests, operator and mechanical errors
are more likely in flow-through tests.
Static acute tests are certainly not
unacceptable'for, most pollutants, but
static chronic tests generally are
unacceptable because of changes in the

toxicant concentrations and the quality
of the dilution water during the test,

57. Comment-Data obtained using
test organisms that were previously
exposed to the pollutant should be used,

Response-Comparisons of results
obtained with unexposed and previously
exposed organisms should Indicate
whether or not acclimation has
occurred. Generally, data obtained with
acclimated organisms should not be
used in deriving criteria because
acclimated organisms are the exception
rather than the norm. Rarely, If ever, can
acclimation be depended on to protect
organisms in a field situation because
concentrations often fluctuate and
motile organisms do not stay in one.
location very long. Data obtained with
acclimated organisms may be
acceptable for use in deriving some site-
specific criteria.

58. Comment-Foreign species should
be used to expand the data base.

Response-Foreign species may be
representative of indigenous species, but
some of them are quite unusual. Data
obtained-with foreign species may give
good indications of indigenous specels
that should be used In tests on some
pollutants and may identify some
potential problems that should be
investigated.

59. Comment-If data for brine shrimp'
are not used, the criteria should not
apply to saline waters.

Response-Data obtained using brine
shrimp are not used because these
organisms are atypical, Although they
may not be usually sensitive or
insensitive to various pollutants, the
species found in North America and
used for testing only survive In the Great
Salt Lake and in salt ponds near San
Francisco Bay. These two habitats are
unlike any others In the United States. If
criteria were to be derived specifically
for the Great Salt Lake or for salt ponds,
then data for brine shrimp should be
-used.

60. Comment-Structure-activity
relationships should not be used unless
proven.

Response-No provision is made In
the Guidelines for the use of structure-
activity relationships. Such relationships
may soon be well enough understood
that they can be used in deriving water
quality criteria.

61. Comment-A criterion should not
be derived for a pollutant until data are
available for a broad range of
commercially, recreationally, and
ecologically important species. Each
species should be acutely and
chronically tested under a variety of
conditions in a number of different
waters.
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Response-Except for those people
who merely want to stop EPA from
deriving any water quality criteria, most
people will admit that there must be
some reasonable limit as to how much
information is necessary concerning any
regulatory action. This is as true for
deriving water quality criteria, as it is
for issuing NPDES permits, submitting
PMNs, registering pesticides, etc. All of
these regulatory activities deal with
potentially significant adverse effects on
aquatic organisms and should take into
account many of the same possible
kinds of adverse effects. Therefore, the
data needs for these various activities
should probably be somewhat similar,
but for each regulatory activity theminimum data requirements also need
to take into account the special aspects
of the program and practical
considerations. Unrealistic data
requirements will benefit no one. It is
not necessary that all questions be
answered before any action is taken. It
is only necessary that enough data be
available to allow reasonable
confidence that the water quality
criteria will generally not be too high or
too low.

EPA has developed minimum data
requirements that describe the amounts
and kinds of information that should
usually be available if a criterion is to
be derived using the Guidelines. When
the minimum data requirements are
satisfied, it should usually be possible to
derive a useful criterion. The
requirements take into account many
things such as:

a. The existence of some species
which are commerically or
recreationally important and generally
sensitive to some broad classes of
pollutants;

b. The range of species for which data
are available;

c. The cost of obtaining additional
data and the usefulness of the data; and

d. The reasonableness of
extrapolations from one species to
another within and between groups.

The requirements sefforth in the
minimum data base are indeed minimal,
considering the great varitey of species
which exist in most aquatic ecosystems.
However. EPA feels that based on the
availavble information the routine
requirement of more data would
probably not improve criteria enough to
justify the additional cost.

62. Comment-The mimimum data
requirements should depend on the
nature of the pollutant.

Response-EPA feels that such an
approach may be feasible some time in
the future, but would be an unwarrented
level of sophistication at this time. For a
few pollutants, it may be possible to

relax some of the data requirements, but
in general this can only be determined
after enough data are available to
indicate that a special case exists. In
other cases the minimum data may
indicate that additional data are highly
desirable.

63. Comment-Criteria should not be
derived if enough data are not available.
The alternative procedures which were
proposed should not be used.

Response-EPA agrees that a
numerical criterion should not be
derived if enough appropriate data are
not available, except in some special
cases. EPA also agrees that the
alternative procedures which were
proposed should not be used to develop
numerical criteria at the present time.
However, EPA feels that when a
numerical criterion is not derived, a
descriptive criterion can be used to
accurately reflect the latest scientific
knowledge.

64. Comment-The guidelines should
give more guidance on relating a
criterion to a water quality
characteristic.

Response-More detail on this subject
has been written into the Guidelines.

65. Comment-If data on the relation
of toxicity and water quality are not
available, no criterion should be
derived.

Response-The purpose of a criterion
is to present the best available
information, not to ensure that all
desirable information is available. Any
water quality characteristic may affect
the toxicity of each pollutant to some
degree and it is never going to be
possible to investigate all such
interactions for even a few species and
pollutants. EPA has adopted a minimum
data base requirement for deriving a
criterion, but there must be practical
limits or no criterion will ever be
possible. When the minimum data base
requirements are satisfied, a criterion
should be derived regardless of
speculation that some unstudied
relationship exist. When enough good
data demonstrate a relation between
toxicity and a water quality
characteristic, an attempt should be
made to use this information in the
derivation of a criterion. A major
purpose of site-specific criteria is to take
into account the effect of local water
quality conditions on toxicity.

66. Comment-Do not specify the form
that a relationship between toxicity and
water quality must take,

Response-The Guidelines allow the
use of any set of transformations that fit
the data well. The log-log model is given
as an example because it seems to fit
most of the available data concerning
the relationship between hardness and

toxicity of metals (the only such
relationship for which much quantitative
data are available) reasonably well.

67. Comment-The toxicity of metals
should not be related to "hardness".

Response-EPA has tried to derive
criteria In a form that will (a) adequately
protect aquatic organisms and (b) be
practically useful. Hardness is used as
an easily measured surrogate for a
number of interrelated water quality
characteristics, such as pH, alkalinity,
calcium, and magnesium. Various
combinations of these probably affect
individual metals differently, but these
are all reasonably well correlated with
hardness in a wide variety of natural
waters. Some waters, such as those
impacted by acid mine drainage,
obviously are special cases, but they
have special problems of their own.

68. Comment-Do not extrapolate
slopes for toxicity vs. water quality from
fish to invertebrates or from acute
values to chronic values.

Response-The Guidelines do not
now assume that the acute slope and the
chronic slope are similar for a pollutant.
On the other hand, there is no reason to
believe that invertebrates are more
similar than are fish and invertebrates.
As explained earlier, the group
"invertebrates" does not consist of a
collection of species that are similar
taxonomically or toxicologically. Some
water quality characteristics apparently
affect the toxicity of the pollutant, rather
than the sensitivity of the organisms. For
these kinds of factors, slopes should be
the same for different species. Even
factors that affect such things as the
permeability of membranes may
produce similar slopes for a wide
variety of species. If each species must
be treated separately, no criteria will
ever be possible.

69. Comment-Relationships based on
only two points should not be used.

Response-Two points certainly do
not provide very much information
about the shape, slope and position of a
line. However, if other information or a
reasonable assumption is available
concerning the shape of the line, two
good data points, spaced at a
reasonable interval, can provide very
useful information concerning the slope
and position of the line. Three
appropriately spaced points would
certainly be better, and four points
would be an ideal minimum.

70. Comment-Do not combine
relationships that are and are not
statistically significant.

Response-The Guidelines do now
specify that relationships should be
tested for statistical signficance. A test
for statistical significance may be one
indication of whether or not a slope is
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useful, but such a test cannot be used
with just two points and does not take
into account such things as the
comparability of the data, the quality of
the test, and the range of the
independent variable. A relationship
based on six points .may not be as
significant as it seems if five of the
points are tightly grouped. •

71. Comment-The Guidelines should
not combine 96-hr LC50 values and 48-hr
EC50 values.

Response-Both LCSO values and
EC50 values are used to measure acute
toxicity of a substance to aquatic
organisms. In general, an EC50 can be
based on a wide variety of effects, but
the Guidelines specify that the only
effects to be used for deriving criteria
are incomplete shell development,
immobilization, and loss of equilibrium.
All of these are certainly drastic effects.
In a field situation these effects
probably often lead to death, Just as the
endpoint may be specific for the species,
so may be the length of the test. The
generally accepted length of an acute
test with daphnids is 48 hours, whereas
for most species of fish, it is 96 hours.
Thus the Guidelines use both 48-hr EC5o
values and 96-hr LC50 values because
they are the.widely accepted durations
and endpoints used to measure acute
toxicity to specific species.

72. Comment-Shell deposition tests
are chronic tests and should not be
equated with lethality tests.

Response--"Acute" implies "short"
not "death". Many acute toxicity tests
do use death for the effect, but many
also use non-lethal effects. The shell'
deposition test is one of many non-lethal
acute tests and is generally accepted as
a short test compared-to the average life
span of oysters.

73. Comment-Adjustment factors
should not be used to adjust for the
length of the test, the technique, and
unmeasured concentrations.

Response-All three kinds of
adjustment factors have been deleted
from the Guidelines. The factor for the
'length of the test was found to be
unnecessary because most tests had
been conducted for the standard times
usually specified for the individual
species. Thus the Guidelines now
specify that only data from tests
conducted for the time specified for the
species should be used to calculate the
Final Acute Value.

EPA has found that on the average
flow-through acute tests give results
slightly lower than'do static tests, but
the relationship does not seem to be too
consistent and may vary from species to
species for some pollutants. In addition,
on the average results based on
measured concerntrations do not seem

to be much different from those based
on unmeasured concentrations.

However, theresults of flow-through
tests based on measured concentrations
are generally accepted as being better
measures of acute toxicity than the
results of flow-through tests based on
unmeasured concentrations or the
results of any static or renewal '
tests.Therefore, whenever the results of
flow-through acute tests in which the
concentrations were measured are
available, the results of all other kinds
of acute tests with that species and
pollutant are not used in the calculation
of the species mean acute value.

74. Comment-Species sensitivity
factors should be pollutant-specific; and
average,factor should not be calculated
for a variety of substances.

Response-EPA agrees. The
requirement for acute values for at least
eight different species was developed in
part to allow for a reasonably good
calculation of a mean acute value and a
species sensitivity factor for each
individual pollutant. A better way of
using the acute values for the individual
species has been developed, but no
extrapolations are made from one
pollutant to another.

75. Comment-The distribution of
species mean acute values for a
pollutant will be truncated if the species
cannot be killed or affected by
concentrations above solubility.

Response-Some species are so
resistant to some pollutants that they
cannot be killed or affected in acute
tests even by concentrations which are
much above solubility. Such "greater
than" values cannot be used in the
calculation of means and variances for
pollutants. When the "greater than"
values are for insensitive species and
are at or above solubility, the values can
be used in the calculation of the Final
Acute Value by adjusting the cumulative
-proportioris for all the speices with
quantitative values. The shape of the
curve at the high end cannot be
determined, but the Final Acute Value is
more dependent on the species mean
acute values and the cumulative
probabilities at the low end.

76. Comment-Early life-stage tests
with fish should be used
interchangeably with life-cycle and
partial life-cycle tests with fish.

Response-EPA agrees that early life-
stage tests with fish generally give about
the same results as comparable life-
cycle and partial life-cycle tests.
However, because the shorter test is
merely a predictor of the longer tests,
whenever both kinds of results are
available, the results of life-cycle aind
partial life-cycle tests should be used

instead of the results of early life-stage
tests.

77. Comment-Appropriate measures
of chronic toxicity and appropriate
lengths of exposure should be defined.

Response-The descriptions of
appropriate chronic tests have been
clarified.

78. Comment-The factor of 0.44
should not be used.

Response-It is not now used,
79. Comment-The Final Chronic

Value should not be lower than the
lowest measured species chronic value,
even if chronic data are not available
for sensitive species.

Respionse-Aquatic ecosystems
cannot be protected from chronic
toxicity by protecting only the
insensitive species from chronic toxicity,
In the past both arbitrary and
experimentally determined application
factors have been used to relate acute
and chronic toxicity. For a variety of
reasons the Guidelines do not use an
application factor, but instead use the
acute-chronic ratio, which is similar to
the inverse of an application factor.
Thus the acute-chronic ratio should
normally be greater than one. The acute-
chronic ratio is to be used with
invertebrates as well as fish and Is to bo
an experimentally determined value for
each individual pollutant. The acute-
chronic ratio should also avoid the
confusion as to whether a large
application factor is one that is close to
unity or one that has a denominator that
is much larger than the numerator, The
acute-chionic ratio is calculated by
dividing the appropriate measure of
acute toxicity for the species (as
specified in the Guidelines) by the
appropriate measure of chronic toxicity
for the saie species (as specified in the
Guidelines).

Some people have confused
application factors and safety factors
and use of the term "acute-chronic
ratio" should help avoid this problem.
Acute-chronic ratios are a way of
estimating the chronic sensitivity of a
species for which no chronic toxicity .
data are available. Safety factors would
provide an extra margin of safety
beyond the'sensitivity of the species.
Safety or uncertainty factors are
intended to reduce the possibility of
underprotection, whereas acute-chronic
ratios are intended to estimate the
actual chronic sensitivity of the species
to the pollutant. This estimate Is just as
likely to be too high as it Is to be too
low. A mean acute-chronic ratio will In
fact be too high for half the species and
too low for the other half,

When three or more acute-chronic
ratios have been determined for a
pollutant with both fish and

I I I I II I I
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invertebrates, three patterns have been
observed when the individual species
are listed in order of their species mean
acute values:

a. The ratios randomly differ by a
factor of ten or more.

b. The ratio appears to be about the
same (within a factor of ten) for all
species.

c. Species with higher acute values
also have higher acute-chronic ratios.

The available data indicate that fish
and invertebrates do not consistently
have different acute-chronic ratios and
that for some pollutants freshwater and
saltwater species have similar acute-
chronic ratios.

80. Comment-No application factor
should be used unless it is specific for
the pollutant, species, and water.

Response-There is no point in using
an application factor or acute-chronic
ratio or any concept if it does not allow
some generalization or e ttrapolation
from one species to anotker or from one
water to another. Not allowing any
generalizations or extrapolations would
require that much data be generated for
each species and each pollutant in each
water in which a criterion is necessary.
When enough supporting data are
available, extrapolations using such
things as acute-chronic ratios are cost-
effective and scientifically sound.

81. Comment-Additional
development of methodology for toxicity
tests with aquatic plants is needed.

Response-This is most certainly true.
Much other research also is needed, and
generally is considered higher priority.
EPA hopes that someday all of the
additional research that needs to be
done will be done. Few pollutants seem
to affect aquatic plants at
concentrations which do not chronically
affect aquatic animals, and it is hoped
that this is not an artifact of the test
methods currently used.

82. Comment-Data on toxicity to
plants should not be used for deriving
criteria because plants are more site-
specific than animals.

Response-Numerous species of
plants, especially algae, exist in most
bodies of water. On the other hand, EPA
knows of no data to support the
contention that the sensitivities of
aquatic plants are any more site-specific
than those of aquatic animals, or that
the range of sensitivities between plants
is as great as that for animals. One
species may or may not be ,
representative of other species. After the
methodology for toxicity tests with
aquatic plants is better developed, tests
with a wider variety of species would
certainly be desirable.

83. Comment-The Final Plant Value
should not be the lowest available plant

value based on measured
concentrations.

Response-EPA adopted the
procedure described in the Guidelines
for obtaining the Final Plant Value for
several reasons including:

a. The methodology for toxicity tests
with aquatic plants is not well
developed.

b. For only a few pollutants have
toxicity tests been conducted with more
than a very few species of plants.

c. Little is known about the range of
sensitivities of various species of
aquatic plants.

d. Based on available data, almost no
pollutants are toxic to aquatic plants at
the lowest concentrations which are
chronically toxic to aquatic animals or
cause unacceptable residues.

84. Comment-Residue accumulation
in any part of an aquatic ecosystem
should be prevented as much as
possible.

Response-Accumulation of residues
in aquatic organisms only becomes a
problem if the concentration of residue
is high enough to adversely affect either
(a) the organism itself, (b) a consumer of
the organism, or (c) the marketability of
the organism. Adverse effects on the
aquatic organism itself will be detected
in acute and chronic toxicity tests. The
use of FDA action levels and chronic
feeding studies with wildlife are
designed to protect the uses and
consumers of aquatic organisms.

85. Comment-Bioconcentration
factors (BCFs) derived from field data
should not be used.

Response-EPA feels that BCFs
derived from adequate data, whether
they be laboratory data or field data,
should be used. More data are
necessary to document a BCF from a
field exposure than a laboratory
exposure, as specified in the Guidelines,
but if enough data are available, field
BCFs should be used.

86. Comment-Kinetically derived
bioconcentration factors [BCFs) should
be used.

Response-Kinetically derived BCFs
should be used if the bioconcentration
test lasted long enough, i.e,, to apparent
steady-state, to verify that the model
(assumptions) used in the calculations
actually fits the data for the individual
pollutant.

87. Comment-Bioconcentration
factors (BCFs) should not be estimated
from octanol-water partition
coefficients.

Response-The available data seem
to indicate a reasonably good
relationship for lipid-soluble substances
between steady-state BCFs and octanol-
water partition coefficients. BCFs
estimated from partition coefficients are

not used in the Guidelines because
measured BCFs are available for all
pollutants for which a maximum
permissible tissue concentration is
available.

88. Comment-Bioconcentration
factors (BCFs} are dependent on
temperature, food, salinity, stress, and
other things.

Response-Many things such as these
probably do affect BCFs. Until data are
available to show that such effects are
important and are not species-specific,
little needs to be, or can be, done to take
such factors into account when deriving
water quality criteria.

89. Comment-Bioconcentration
factors (BCFs] should be based only on
tissues that are actually eaten.

Response-Although people usually
only eat muscle tissue of fish, wildlife
usually eat the whole body of fish. The
tissues used in the determination of
BCFs must be appropriate to the kind of
consumer organism or regulatory action.
On the other hand. since the BCF for a
lipid-soluble substance seems to be
proportional to percent lipids,
extrapolations can be made on the basis
of percent lipids regardless of the tissue.

90. Comment--Chronic toxicity tests
with rats and mice should not be used
as representative of tests on mammalian
wildlife.

Response-Because results of tests on
a variety of species are extrapolated to
man, it should be just as reasonable to
extrapolate from one mammalian
species to another mammalian species
within certain limits. However, such
extrapolations are not now used in the
Guidelines; only the results of chronic
toxicity tests with wildlife are used to
protect wildlife consumers of aquatic
life.

91. Comment-Information concerning
bioconcentration should only be used if.
such information is used to protect-
aquatic organisms, not to protect the
marketability of aquatic organisms.

Response-Protection of aquatic
organisms must include not only the
protection of the existence of aquatic
organisms, but also protection of the
common uses of aquatic organisms.
Commercially important aquatic
organisms cannot be considered
adequately protected if they cannot be
sold. The Guidelines do not use any
data pertaining to safety to humans in
an attempt to protect human consumers
of aquatic organisms. Instead, the
Guidelines merely attempt to ensure
that residues in aquatic organisms do
not exceed FDA action levels so that the
uses of commercially and recreationally
important species are not restricted by
the Food and Drug Administration.
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92. Comment-A Final Residue Value
calculated from an FDA action level is
actually a concentration that will result
in the average concentration in some
species being at the FDA action level.

Response-This is a good point. A
similar situation exists when the
calculation is based on a concentration
which caused an adverse effect in a
chronic wildlife feeding study. In all
such cases, the Final Residue Value
should be lower, but EPA knows of no
non-arbitrary way to determine how
much lower the value should be.

93. Comment-The FDA action levels
for finished animal feed should not be
used.

Response-They are not now used.
94. Comment-Flavor impairment

should not be used to derive water
quality criteria for aquatic life.

Response-Many of the commercially
and recreationally important aquatic
orgnaisms are consumted by people. If
the flavor is significantly impaired, the
use of these species will be adversely
affected. Flavor impairment should be
considered an effect that can adversely
affect the use of aquatic organisms.

95. Comment-The instructions for
using the other data are not very
detailed and are not mathematical.

Response-EPA has tried to include
as much detail in the instructions for
using the'other data as are currently
justified. Extensive detail and
mathematical treatment are not deemed
realistic at this time bacause so little
information is available concerning the
various-kinds of other data.

96. Comment-The final review of the
criteria should allow revision up or
down based on sound scientific
evidence.

Response-The Guidelines always
have allowed revision up or down, but
-this is now stated explicitly in the
Guidelines.

97. Comment-Some bodies of water,
such as some USGS benchmark streams
and the Houston ship channel, contain
concentrations above the criteria for
some pollutants and still contain aquatic
communities that are diverse, healthy,
and productive. Such information should
be used in the review of the criteria
because it indicates that some criteria
are too low.

Response--Rarely are there enough
data available to accurately identify the
concentrations of pollutants to which
aquatic organisms in bodies of water are
actually exposed. The sampling scheme
should provide a good estimate of the
mean and variance of the concentration;
a few grab or composite samples cannot
provide enough information to
characterize the concentrations of
pollutants in most bodies of water. The

concentrations vary not only with time
but also with location at each time, so
the samples must be taken where the
organisms of interest are-located at that
time.

A more serious problem concerns the,
definition of an acceptable aquatic
ecosystem. How does one determine if
an aquatic ecosystem is healthy or
productive? If a diverse system is, by
definition, healthy, is it also, by
definition, productive? What is the
minimum acceptable diversity? What is
the minimum.acceptable productivity?
Should the acceIptable levels of diversity
and productivity be site-specific? Is a
body of water acceptable just because
no dead fish are observed. How many
pounds of trout should a trout stream
produce each year to be considered
healthy and productive? How does one"
treat motile species that may avoid
'some periodic increases in pollution
levels? Is an aquatic ecosystem healthy
and productive if the jiormally edible
portion of a consumed species tastes
bad or contains excessive residues?
Questions such -as these indicate the
difficulty of quantitatively judging the
quality of aquatic ecosystems on the
basis of their acceptability or usefulness
to man or on any other basis. Although
judging bodies of water would be a
difficult job; it certainly could be done
by a'competent group of trained
professionals. The point is that it is not
as easy a job as some people would like
to think. There are also people who feel
that various pristine bodies of water
should be managed because they are niot
as productive as they could be.

As mentioned earlier, the criteria
documents derive criteria which may be
too high or too low for some specific
bodies of water. With appropriate
modifications the Guidelines can be
used to derive criteria for any specific
body of water or geographic area. In
addition, it is certainly possible that one
or more factors which affect the toxicity
of one or more pollutants may not have
been studied very throughly or even
identified yet. The criteria are based on
the best available information and the
state-of-the-art of aquatic toxicology,
but it is always possible that something
important has not been adequately
studied by regulators, discharges or
academia.
Appendix E.-Responses to Public
Comments on the Human Health Effects
Methodology for Deriving Ambient "
Water Quality Criteria

L Introduction
On March 15, 1979, the U.S.

Environmental Protection Agency (EPA]
announced the availability for public

comment of the proposed methodology
for the derivation of ambient water
quality criteria for the protection of
human health. The public comments
were resolved in three phases.

First, comments relating to policy
issues were resolved in an initial
screening/disposition by Agency
pers6nnel. Second, a peer review
workshop was conducted and Involved
Agency personnel, contractors, and
recognized scientists. The group
evaluated all issues pertaining to the
.derivation of criteria for non-
carcinogens, and third, a similar
workshop was held to review all issues
relating to the derivation of criteria for.
carcinogens.

The following report presents the
resolutions of the public comments by
the EPA after considering the advice of
the meeting attendees. While the EPA
greatly appreciates the contribution of
these individuals and acknowledges
their substantial assistance in resolving
many difficult questions, the EPA
accepts full responsibility for the
positions outlined in this document.
(Note: Comments addressing similar
issues were appropriately compiled and
summarized under each issue.)

Comments Resolved in Initial Screening

Issue 1
Comment summary: The water quality

criteria documents should provide
information and/or guidelines for
deriving standards from criteria.

Response: The water quality criteria
documents contain information which
will be useful in developing standards
(e.g., current levels of exposure).
However, in developing standards,
many additional factors not directly
related to criteria must be considered. It
would be more appropriate to compile
and to analyze this information as part
of the standard-setting process rather
than to include it in the criteria
documents. Guidelines will be Issued
separately since the development of the
standard includes use designation with
a commensurate criteria value.

Issue 2
Comment summary: Water quality

criteria should consider or be limited by
technological achievability, cost/benefit
analysis, limits of detection, and
environmental fate.

Response: The distinction between
criteria and'standards must be
recognized. For non-carcinogens,
ambient water quality criteria are
estimates of concentrations In water
which will not result In either adverse
human health effects (criteria based on
toxicity) or unplesant taste or odor

6

79368
79368



Federal Register / Vol. 45, No. 231 / Friday. November 28, 1980 / Notices

(organoleptic criteria). For carcinogens,
criteria are estimates of concentrations
of individual compounds in water which
will result in specified increases in the
lifetime risk of developing cancer. By
definition, these criteria exclude
considerations of technological
achievabiity, cost/benefit analysis,
limits of detection, and environmental
fate, as appropriate within the authority
of The Clean Water Act [33 U.S.C.
1314(a)]. These factors are more
properly considered in the standard-
setting process.
Issue 3

Comment summary: The validity of a
single criteria for all bodies of water is
questionable. Criteria should be site
specific an/or use specific.

Response: In the standard-setting
process, criteria may be modified based
upon site specific or use specific
considerations.
Issue 4

Comment summary: Even if there is
insufficient data, some criteria must still
be developed for "highly hazardous
compounds."

Response: If there is sufficient
information to indicate that a compound
is "highly hazardous," there should be
sufficient information to derive a
criteria. Conversely, if insufficient data
are available, by definition no criteria
can be derived.
Issue 5

Comment summary: Criteria should
be derived only for persistent
compounds or for compounds which
present a clear hazard to humans.

Response: Criteria can be derived for
any compound on which sufficient
information is available. By definition.
criteria are independent of persistence
or current levels of exposure.
Issue 6

Comment summary: Criteria should
be developed to protect terrestrial
wildlife as well as humans and aquatic
organisms.

Response: Because of the great
number of diverse wildlife speciet and
differences in their habitat, diet, and
behavior, it is unlikely that a single
criteria could be developed to protect all
wildlife species from a given
contaminant. The EPA is currently
assessing possible approaches to
developing a valid methodology for
deriving wildlife criteria. Until a specific
wildlife criteria methodology is
developed, the proposed aquatic life and
human health effects criteria should
serve as interim levels for the protection
of wildlife.

Issue 7

Comment summary: Criteria should
be derived by an independent scientific
panel and not by the EPA.

Response: The EPA has a legislative
mandate to derive ambient water
quality criteria and must accept the final
responsibility for this process. However.
the EPA has solicited the advice of
many independent scientists in this
effort. It should be noted that the
consensus of the peer review
committees has been considered and
generally followed by the EPA.
Nonetheless. the responsibility for the
criteria rests solely with the Agency.

Issue 8

Comment summary: The ambient
water quality criteria are not sufficiently
protective of special groups at risk.

Response: In most cases, each
document contains a specific section on
special groups at risk. This is intended
to serve as a notice to individuals or
agencies using the criteria; that the
derived criteria may not be sufficiently
protective in all applications. If
sufficient data are available,
information in the section on special
groups at risk could be used to modify
the criteria during the standard-setting
process.

Issue 9

Comment summary: Comments
express concern with the failure of the
criteria to specifically address possible
toxicant interactions.

Response: The importance of toxicant
interactions in the environment cannot
be disregarded. Each document attempts
to summarize the available data on such
interactions. However, since the
composition of toxicants is likely to vary
substantially in different areas, a
general approach modifying criteria
based upon toxicant interactions is not
available at this time. Further, the
limitations of valid approaches for
dealing with interactions in multi-
toxicant mixtures should be recognized.

Issue 10

Comment summary. Because of the
uncertainties involved in deriving
criteria, the criteria should be limited to
only one significant figure.

Response: The number of significant
figures used to express the criteria is an
admittedly arbitrary decision. The EPA
recognizes the inexactitude of these
numbers.

11I. Comments on Non-Carcinogens
A. Criteria for Chemical Classes

Issue 1
Comment summary- Two basic

approaches were taken in the
documents on chemical classes when
sufficient data were not available on all
members in a class:

(a) Criteria were derived for
individual chemicals on which sufficient
data were available and no criteria were
recommended for other chemicals in the
class.

(b) A criteria was derived for all or
some chemicals in the class based on
toxicity data on one or a few members
of the class.

Alternative "a" can be criticized for
"allowing" contamination by "probably
hazardous compounds" (reasoning by
chemical analogy). Alternative "b" can
be criticized for applying a general
criteria to a specific compound for
which data are not available.

What guidelines with justifications
can be given for selecting either
alternative? What other alternatives
might be considered?

Response: The initial methodology did
not adequately address the problems
associated with deriving class criteria.
The following section has been added to
the methodology and serves as a useful
guide in the criteria derivation process.

A chemical class is broadly defined as
any group of compounds which are
considered in a single risk assessment
document. In criteria derivation, isomers
are regarded as a chemical class rather
than as a single compound. A class
criteria is an estimate of risk/safety
which applies to more than one member
of a class, and involves varying degrees
of extrapolation from available data on
some members of the class to other
class members on which sufficient data
are not available to derive a compound-
specific criteria (i.e., a criteria based on
data solely on the specific chemical for
which the criteria is derived].

A class criteria usually applies to
each member within the class rather
than to the sum of the compounds within
the class. While the potential hazards of
multiple toxicant exposure are not to be
minimized, a criteria, by definition, most
often applies to an individual
compound. Exceptions may be made of
complex mixtures which are produced,
released, and toxicologically tested as
mixtures (e.g., toxaphene and PCBs). For
such exceptions, some attempt should
be made to assess the effects of
environmental partitioning different
patterns of environmental transport and
degradation on the validity of the
criteria. If these effects cannot be
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assessed, an appropriate statement of
uncertainty should accompany the
criteria.

Because relatively minor structural
changes within a class of compounds
can have pronounced effects on their
biological activitie, class criteria should
be avoided. Whenever sufficient
toxicologic data are available on a
chemical within a class, a compound
specific criteria for that chemical should
be developed. Nonetheless, for some
chemical classes, scientific 'judgment
may suggest a sufficient degree-of
similarity among chemicals within a
class to justify a class criteria applicable
to some or all members within a class.
Such a judgment should be influenced
by a perceived risk to the human
population if a class criteria was not
derived.

The development of a class criteria
should take into consideration the
following:

(a) A detailed review of the chemical
and physical'properties of chemicals
within the group should be available. A
close relationship within the class with
respect to chemical activity would
suggest a similar potential to reach
common biological sites within tissues.
Likewise, similar lipid solubilities would
suggest the possibility of comparable
absorption and tissue distribution.

(b) The amount of qualitative and
quantitative data for chemicals within
the group should be examined.
Obviously adequate toxicological data
on a number of compounds within a
group would provide a more reasonable
basis for extrapolation than minimal
data on one or two chemicals within a
group.

(c) Similarities in the nature of the
toxicological response to chemicals in
the class provides additional support for
the prediction that the response to other
members of the class may be similar. In
contrast, where the biological response
has been shown to differ markedly on a
qualitative and quantitative basis for
chemicals within a class, extrapolation
of a criteria to other members of that
class may not be appropriate.

(d) Additional support for the validity-
of extrapolation of a criteria to other
members of a class could be provided
by evidence of similar metabolic and
pharmacokinetic data, if available, for
some members of the class.

Based on the above considerations, it
may be reasonable to divide a chemical
class into various subclasses. Such
divisions could be based on biological
endpoints (e.g., carcinogens/non- -
carcinogens), potency, and/or
sufficiency of data (e.g., a criteria for
some members of a class but no .
criterion for others]. While no apriori

limits can be placed on the extent of
subclassification, each must be
explicitly justified by the available data.

Class criteria, if properly derived and
supported, can constitute valid scientific
assessments of potential risk/safety and
can be used in establishing appropriate
standards. Conversely, the development
of a class criteria from an insufficient
data base canlead to serious errors in
underestimating or overestimating risk/
safety and should be rigorously avoided.
Although scientific judgment has a
proper if not totally explicable role in
the development of class criteria, such
criteria will be useful and defensible
only if they are based on adequate data
and scientific reasoning-rather than
intuition. The lack of data on
dissimilarity cannot be used as the basis
of a class criteria. Further, the definition
of sufficient data on similarities in
physical, chemical, pharmacokinetic, or
toxicologic properties to justify a class
criteria may vary remarkably depending
on the degree of superficial structural
similarity and the gravity of the
perceived risk. Consequently, it is
imperative that the criterion derivation
section of each document in which a
class criterion is recommended

"explicitly address each of the key issues
discussed above and define, as clearly
as possible, the limitations of the
proposed criteria and the type of data
necessary to generate a compound-
specific criterion.

Class criteria should be corrected
when sufficient data become available
to derive a compound-specific criterion
that protects against the biological effect
of primary concern. The availability of a
good subchroni study would not result
necessarily in the abandonment of a
class criteria based upon potential
carcinogenicity.

The inability to derive a iralid class
criteria does not and should not
preclude regulation of a compound or
group of compounds based upon
concern for potential human health
effects. The failure to recommend a
criterion is simply a statement that the
degree of concern cannot be quantified
from the available data and risk
assessment methodology.

Issue 2
Commeni summary: To what extent

can "guilt by association" be used to
derive a cancer-based criteria for a
compound which has been tested for
carcinogenicity with negative results
[e.g., bis(2-chloroisopropyl ether in the
Chloroalkyl Ethers Ambient Water
Quality Criteria Document].

Response: As stated in the response-to
Issue 1, "guilt by association" is only an

extremely limited 'ole in criteria
derivation process.

B. Organoleptic Criteria

Issue 3

Comment summary: Whenever
organoleptic criteria are derived,
corresponding toxicity based criteria
should be derived if possible.

Response: The Agency agrees. Since
organoleptic criteria are not based on
toxicologic information and have no

'direct relationship to potential adverse
human health effects, both organoleptie
and toxicity based criteria are provided
whenever possible.

Issue 4

Comment summary: The quality of
organoleptic criteria should be assessed
in terms of experimental design and
statistical analysis.

Response: The revised methodology
recognizes the limitations of most
organoleptic data:

With very few exceptions, the
publications which report taste and odor
thresholds are cryptic in their
descriptions of test methodologies,
number of subjects tested,
concentration/response relationships,
and sensory characteristics at specific
concentrations above the threshold.
Thus the quality of the data is usually
worse than the toxicological data used
for the setting of other criteria.
Consequently, a clear critical evaluator
of the available data on a compound's
organoleptic characteristics should
appear in the criteria document.

Issue 5

Comment summary: Criteria based on
organoleptic properties should not be
considered equal to criteria based on
toxicologic effects;

Response: The revised methodology
makes a clear distinction between
organoleptic and toxicity based criteria.
The use of the criteria in the regulatory
process should reflect an appreciation of
this distinction.

C. Naturally Occurring Compounds

Issue 6

Comment summary: Background
levels should be defined In terms of the
quality of the data base and
geographical/seasonal variations,

Response: The documents summarize
data on background levels of naturally
occurring compounds and include
information on seasonal and/or
geographical variation when available,
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Issue 7
Comment summary A distinction

should be made between natural and
anthropogenic background.

Response: An attempt is made, with
extreme difficulty, in the exposure
section of the documents to differentiate
between natural and anthropogenic
background. However, background
levels cannot be used directly to modify
the criteria. By definition, criteria should
not consider current levels of exposure
but are estimates of safe level or
incremental risk level exposures.
Background levels, both natural and
anthropogenic, should be considered if
the criteria are used to promulgate
standards.

Issue 8
Comment summary: What is the

minimum data base needed to define a
compound as essential?

Response: As indicated in the revised
methodology, elements will be accepted
as essential if the National Academy of
Sciences (NAS) Food and Nutrition
Board or a comparably qualified group
declares them as such. Elements not yet
determined to be essential, but for
which supportive data on "essentiality"
exists, were recommended to be
reviewed by a joint EPA/NAS
committee.

Issue 9
Comment summary: How can

essentiality be used to modify a criteria?
Response: The following additions

have been made to the revised
methodology in response to this
question:

In order to be useful in modifying
toxicity/carcinogenicity based criteria,
essentiality must be quantified either as
a recommended daily allowance (RDA)
or minimum daily requirement (MDR).
These levels must be compared to
estimated daily doses associated with
the adverse effect of primary concern.
The difference between the RDA or
MDR and the daily doses causing a
specified risk level for carcinogens or
acceptable daily intake (ADI) for non-
carcinogens defines the "window" of
daily doses from which the criteria
should be derived.

Because errors are inherent in
defining both essential and maximum
tolerable levels, the criteria should be
derived from dose levels near the center
of such a dose range. The decision to
use either the MDR or RDA will be
guided by the size of the window and
the quality of the essentiality and
toxicity estimates.

The modification of criteria by
consideration of essentiality must

include all routes of exposure. If water
is a significant source of the MDR or
RDA, the criteria must allow for
attainment of essential intake.
Conversely, even when essentiality may
be attained from non-water sources,
standard criteria derivation methods
may be adjusted if the derived criterion
represents a small fraction of the ADI or
MDR. On a case-by-case basis, the
modification in the use of the guidelines
may include the use of different safety
factors for non-carcinogens or oher
modifications which can be explicitly
justified.

D. Use of NOAELs/NOELs

Issue 10
Comment summary: NOELs and

related effect terms should be defined
more clearly in the methodology.

Response: In the revised methodology,
the following additions have been made
to clarify the use of these terms:

In developing guidelines for deriving
criteria based on non-carcinogenic
responses, five types of response levels
are considered:
NOEL-No-Observed-Effect-Level
LOEL-Lowest-Oberved.Effect.Level
NOAEL-NoObeerved-Adverse-Effect.Level
LOAEL-Lowest-Observed-Adverse-Effect-

Level
FEL-Frank-EffectLevel
In the above terms, adverse effects are
defined as any effect resulting in
functional impairment and/or
pathological lesions that may affect the
performance of the whole organism, or
which contributes to a reduced ability to
respond to an additional challenge. The
word lowest refers to the incidence of
the effect in the tested population. It
should be noted that LOELs, NOAEL,
and LOAEIs refer to exposure levels or
dosage zones which are experimentally
defined by upper and lower exposure
levels. NOELs and FELs, however, are
not defined at the lower and upper
exposure levels, respectively.

Issue 11
Comment summary: Considerations of

experimental design should be more
explicitly/quantitatively considered in
the criteria derivation process.

Respone The development of a rigid
system for considering experimental
design in criteria derivation would limit
the use ofscientific judgment. The
section of the methodology dealing with
the derivation of toxicity based criteria
has been extensively revised to allow
for the maximum use of scientific
judgment in selecting safety factors
based on both the quality of the
individual study and the weight of the
supporting scientific data.

E Safety or Uncertainty Factors

Issue 12
Comment summary: Can the

guidelines for applying safety factors be
clarified or developed in greater detail
to minimize inconsistencies without
impairing scientific judgment?

Response: The following additions
have been included in the methodology
to allow for the use of greater judgment
in the application of safety factors,
while also requiring more explicit
justification for the use of any
uncertainty factor.

The justifications for the various
safety factors can become very
restrictive if they are not employed with
care and judgment. This is the case
especially in those instances where the
data do not completely fulfill the
conditions for one category of
uncertainty factor and appear to be
intermediate between two categories.
Given the uncertainties in the entire
process, it is more appropriate to set the
operative uncertainty factor at some
intermediate value on a logarithmic
scale (e.&, 32, being halfway between 10
and 100 on a logarithmic scale). If
intermediate values for uncertainty
factors are more representative of actual
conditions, then they are used.

In the selection of the uncertainty
factor approach. "no indication of
carcinogenicity" is interpreted as the
absence of carcinogenic data from
animal studies or human epidemiology.
Short-term carcinogenicity screening
tests are considered in the criteria
documents, and are used in the
derivation of numerical criteria and are
used to rule out the uncertainty factor
approach.

Because of the high degree of
judgment involved in the selection of a
safety factor, the criteria derivation
section of each document must provide
a detailed discussion and justification
for both the selection of the safety factor
and the data for which it is applied. This
discussion should reflect a critical
review of the total data base. Factors to
be considered include: number of
animals tested, parameters tested,
species tested, quality of controls, dose
levels, route, dosing schedules, etc. An
effort should be made to differentiate
between coherent results which form a
toxicologically valid data base and data
which may be spurious in nature.

Issue 13
Comment summary: What, if any,

safety factor should be used when
deriving criteria from a threshold limit
value TLV).

Response: The safety factor used
when deriving criteria from a TLV must

I I - II I
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depend on-the quality of the data base
on which the TLV is based,
considerations of uncertainties involved
in extrapolating data from inhalation to
oral exposures, and the quality of the
additional supporting data.

F. Related NOAEL Issues

Issue 14
Comment summary Can/should

concentration response curves
representing a "full range of effects" be
used in deriving criteria?

Response: No available system for
utilizing concentration response curves
in representing a full range'of effects for
deriving criteria has been developed. If
such a system does become available, it
will be assessed by the Agency.
Issue 15

Comment summary: When more than
one method is available to derive a non-
carcinogen criteria (e.g., 2-year chronic,
90-day, TLV), can guidelines be given for
selecting the most appropriate method?

Response: As indicated in the revised
methodology, criteria can be based on
several different types of data (e.g.,
studies on humans or experimental,
animals, subchronic or chronic exposure
periods, oral or inhalation exposure
routes, TLVs or similar standards).
Specific guidelines for selecting a
particular study or approach have not
been recommended because 6f the many
judgnental factors which are involved.
As indicated in the methodology, the
criteria derivation section must
specifically state the reasons for
selecting the approach and study used
to derive the criteria.

Issue 16
Comment summary The approach

used to derive criteria for non-
carcinogens may not adequately address
the question of whether children are at
greater risk than adults.

Response: When specific data are
available on women or children as
groups at increased risk, it should be
stated in the document and discussed in
the criteria derivation section, but
should be used to modify the criteria
6nly if sufficient specific data are
available. This is a highly judgmental
decision which must be made on an
individual case.
Issue 17

Comment summary: Criteria based on
carcinogenic effects might not be
adequate to protect humans from
mutagenic, teratogenic, or other toxic
effects.

Response: With very few exceptions,
criteria based on carcinogenicity are
probably protective for other toxic

effects. However, alternative criteria
can be derived based on non-

-carcinogenic effects on a case-by-case
basis if there is any doubt of the level of
protection offered by the cancer based
criteria.

G. Alternative Approaches to the
Development of Criteria for Non-
Carcinogens

Issue 18'
Comment summary: Is there a

reasonable way to use multiple NOEL/
NOAELs to derive criteria?

Response: The revised methodology
clearly indicates that all toxicity must
be considered in deriving criteria and
multiple NOELS/NOAELs are used. A
detailed mathematical approach using
multiple NOEL/NOAEL data has not
been developed or accepted by the
scientific community.

Issue 19
Comment summary: Is there a

reasonable way to use dose/response
data to derive-criteria?

Response: Mathematical models for
deriving non-cancer based criteria are
available. However, they have not
gained wide acceptance in human risk
assessment. Until various -models have
been reviewed in greater detail, the
Agency uses the current approach,
based on that recommended by the
National Academy of Sciences, as the
most appropriate.

-Issue 20
Comment summary: Confidence

intervals or a range should be used in
deriving criteria.

Response: A workable method for
using confidence intervals in deriving
non-cancer based criteria has not been
developed. Given the many
uncertainties involved in this process,
the use of confidence intervals could be
misleading in simply considering
problems in statistical variation without
considering problems in'species to
species conversion. Safety factors are
an accepted procedure and are used to
consider both problems in statistical
variability as well as problems in
species to species conversions and
individual susceptibility.

H. Exposure-

Issue 21 ,

Comment summary: Should non-
cancer criteria be based on all sources
of exposure because they are derived
from estimates of ADIs (acceptable
daily intake) which define total daily
acceptable doses for man?

Response: The methodology has been
revised so that estimates of total

exposure can be considered in deriving
criteria. Estimates of water and fish
consumption are used to derive the
criteria. However, the criteria levels can
be modified by considering all routes of
exposure in the standard-setting
process. This approach may be
particularly desirable because exposure
conditions will probably vary markedly
on a regional basis.
Issue 22

Comment Summary: If sufficient data
are not available on all sources of
exposure, can any reasonable
assumptions be made to factor in all
sources of exposure or can/should an
additional "uncertainty" factor be used?

Response: When no reasonable
estimate can be made of contributions
from non-fish diet and from air, It can be
assumed that one-half of the exposure
comes from water and fish and one-half
comes from other sources. This is
equivalent to using an additional safety
factor of 2. It is recognized that the
inability to quantify all sources of.
exposure adds an additional element of
uncertainty to the criteria.

L General Issues

Issue 23
Comment Summary: With the

exception of recommending "good
scientific judgment," can specific
guidelines be given for accepting or
rejecting a study or set of studies as a
data base for criteria derivation?

Response: Specific guidelines cannot
be given for accepting or rejecting
studies. Scientific judgment must be
exercised in view of the magnitude of
the total evidence on the chemical or
chemicals under consideration. Chronic
data and appropriate exposure routes
are most desirable.

Issue 24
Comment Summary: Is there a need to

individualize the criteria derivation
process so that the "nature of the toxic
agent and its mechanism of action" can
be more explicitly considered? If so,
how can this be accomplished?

Response: The criteria derivation
process does consider as specifically as
possible the nature of the toxic agent
and, when known, the mechanism of
action.

Issue 25
Comment Summary: Is the Stokinger-

Woodward model adequate for
converting inhalation dose data to
&equivalent oral doses," or should a
more sophisticated approach be used?

Response: The derivation of water
quality criteria from inhalation data Is
an admittedly tenuous process. The
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following guidelines have been added to
the methodology:

Estimating equivalencies of dose/
response relationships from one route of
exposure to another introduces an
additional uncertainty in the derivation
of criteria. Consequently, whenever
possible, ambient water quality criteria
should be based on data involving oral
exposures. Even with oral data,
differences in dosing schedules and
vehicles can be problematic. If oral data
are insufficient, data from other routes
of exposure may be used in deriving
water quality criteria.

Inhalation data, including TLVs or
similar values, are the most common
alternative to oral data. Estimates of
equivalent doses can be made on the
basis of extensive pharmacokinetic data
for oral and inhalation routes, on the
basis of measurements of absorption
efficiency from ingested or inhaled
chemical, or on the basis of comparative
excretion data when the metabolic
pathways can be established to be
equivalent after oral or inhalation
dosing. When sufficient
pharmacokinetic data are available, the
use of accepted pharmacokinetic models
provides the most satisfactory approach
for dose conversions. However, if the
pharmacokinetic data are marginal or of
questionable quality, pharmacokinetic
modeling is inappropriate and may
result in an artifical sense of exactitude.

The Stokinger and Woodward (1958)
approach, or similar models which are
based on assumptions of breathing rate
and absorption efficiency, can be used
as alternatives when data are not
sufficient to justify pharmacokinetic
principles. Consequently, in using the
Stokinger and Woodward or related
models, the uncertainties inherent in
each of the assumptions and the basis of
each assumption should be clearly
stated in the derivation of the criteria.

The use of data involving other routes
of exposure to derive water quality
criteria should not be ruled out.
However, as with inhalation data. an
attempt should be made to use accepted
toxicologic and pharmacokinetic
principles to estimate equivalent oral
doses. If simplifying assumptions are
used, their bases and limitations must
be clearly specified.

Because of the uncertainties involved
in extrapolating from one route of
exposure to another and the consequent
limitations that this may place on the
derived criteria, the decision to disallow
such extrapolation and recommend no
criterion is highly judgmental and must
be made on a case-by-case basis. Such a
decision should balance the quantity
and quality of the available data against

a perceived risk to the human
population if no criteria is derived.

Issue 26

Comment Summary: Can/should
criteria be qualitatively or quantitatively
ranked in terms of their scientific
strength of validity? How could such a
ranking system be developed?

Response: The Agency is presently
assessing the quality of the data base
supporting individual criteria. This will
eventually result in the development of
a ranking system of all the priority
pollutants.

IV. Response to Public Comments on
Methodology to Derive Water Quality
Criteria

The Carcinogen Assessement Group
(CAG) and the Environmental Criteria
and Assessment Office-Cincinnati
(ECAO-Cin.) of the U.S. Environmental
Protection Agency (EPA) has reviewed
in detail the public comments on EPA's
methodology to derive water quality
criteria for carcinogens. Since the
majority of the comments are concerned
with the low-dose extrapolation
procedure and since they are closely
related to each other, an appendix is
presented which summarizes our new
procedure to derive water quality
criteria and the rationale for selecting
the procedure and compares the new
with the old procedure. Much of the
criticism has been directed toward
utilization of the one-hit linear model for
estimation of the risk. After
considerable Input by a peer review of
outside scientists, the multistage model
developed by Kenneth Crump has been
adopted in place of the one-hit model
extrapolation. The Appendix describes
the new multistage hit model Further
responses to the individual comments
are being presented below.

A. The One-Hit Model

Issue 1

Comment summary: Several
comments criticize the one-hit model as
arbitrary, inappropriate, simplistic,
unrealistic, inaccurate, not universally
accepted, and/or overly conservative.

Response: The Agency has adopted a
new procedure for deriving water
quality criteria which is conceptually
similar to, but operationally more
systematic then the one-hit procedure
used previously by the Agency.
Although the criteria calculated by the
new procedure are not appreciably
different than those calculated by the
old procedure as demonstrated in the
appendix, most of the general criticisms
do not apply to the new procedure.

Issue 2
Comment summary: Comments

pointed out that the EPA has declined to
use the one-hit model under the federal
pesticide laws for heptachlor and
chlordane.

Response. The commentor is correct
that the one-hit model was not used in
the chlordane-heptachlor suspension
hearings in 1975. However, in the
cancellation hearings, which were held
after the formation of the Carcinogen
Assessment Group and the adoption by
the Agency of the Interim Cancer
Assessment Guidelines and in the
proposed water quality criteria, one-hit
extrapolation model was used for risk
estimation. In the current final water
quality documents the "inearized"
multistage model is used: the
comparison between these two
approaches in the appendix to those
comments shows that the chlordane and
heptachlor data have the largest upward
curvature in the dose-response curve of
all the carcinogens in the water quality
list. For this reason the new approich
reduces the risk for chlordane and
heptachlor more than for the other
compounds. This example shows how
the new extrapolation procedure
compensates for the "overly
conservative" results of the one-hit
approach in cases where the dose-
response data is sharply concave
upward at low doses.

Issue 3
Comment summary: The EPA's choice

of this model because ".... it gives
greater risk estimates than other
plausible models" (page 15978 of March
15, Federal Register) was criticized as
being a poli litical/social statement
rather than a scientific defense.

Response: See the appendix for
reasons for selecting linear, non-
threshold models.

Issue 4
Comment summar. The statement

that this model was endorsed by IRLG
(1979) was felt to have limited meaning
because this document has not yet been
reviewed and because the document is
merely a reiteration of policy.

Response: The model was not selected
on the endorsement of IRLG. See
appendix.

Issue 5
Comment summa: In the

methodology (page 15978, column 1. first
full paragraph of the March 15, Federal
Register), this model is scientifically
defended as being consistent with three
basic concepts in chemical
carcinogenesis:
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a. The Linearity of the Dose-response
Curve for Mutagens-This is challenged
on the following points:

The shape'of the dose response curve
In the low dose region cannot be
determined.

Not all assay systems give linear
dose-response patterns.

Some Ames tests are linear because
the liver microsomes are added in a
fixed amount and thus ".... the laws of
first order kinetics require a linear
response to the variation in
concentrations of the test substance as
it is mediated by the activator."

b. Chemicals which are Mutagens are
Likely to Induce Cancer-This is
challenged on the basis that not all
mutagens cause cancer.

c. Epidemiology Studies on Radiation,
Cigarettes, and Aflatoxin show a Linear
Dose-response Pattern-This is
challenged on the following points:

Radiation carcinogenicity cannot be
applied to chemical carcinogenicity
because they act by different
mechanisms.

Not all radiation dose-response data
is linear.

Smoking data are compounded by
difficulties with cocarcinogens and other
exposures.

Aflatoxin data rely purely on
estimated exposures.

Response: (a) The commentor points
out that even in mutagene is test
systems there is a level of mutagenic
response that is too small to be detected
and that below this leve*l the shape of

- the dose-response curve cannot be
measured. While this is true, the
Agency's point is that the mutagenesis
data available are fundamentally
consistent with a linear no-threshold
mechanism of action. Another
commentor has misinterpreted the
mutagenesis dose-response data. As
presented by the original authors, the
data show some residual mutagenic
activity at zero dose. This is interpreted
erroneously as being a threshold below
which no response occurs. Another
commentor supports the Agency's
contention that the mutagenesis dose-.
response relationship is linear by giving
a possible explanation for the linearity.

(b) The fact that chemicals which are
mutagenic are "likely" to induce cancers
does not imply that "all" mutagens
cause cancer. Furthermore, those -
mutagens which were not shown
experimentally to be carcinogenic could
not be accepted unequivocally as non-
carcinogenic because of the uncertainty
in the study outcome.

(c) Both chemicals and radiation
cause DNA damage and subsequent
interference with the normal functioning
of DNA, although the mechanisms for

causing this damage are different for
radiation and chemicals.

Issue 6
Comment summary: Several

comments stated that the possibility of
thresholds for at least some chemical
carcinogens is not unreasonable, should
be addressed in greater detail and/or
cannot be resolved at this time. The
possibility of assuming a threshold was
recommended for the following
corhpounds: chloroform, PCBs,
acrylonitrile, hexachlorocyclohexane,
chlorinated benzenes, and chlorinated
ethanes.

Response: Currently there is no
satisfactory method for estimating the
low-dose carcinogenic risk to
"epigenetic" chemicals. Until the
mechanisms for such action are
understood on a case-by-case basis to
the point of being able to justify a
specific extrapolation procedure, the
linear, no-threshold concept will be
assumed to be valid. The "linearized"
multistage approach now used result in
lower risks than the older "one-hit"
approach for compounds having a sharp
upward curvature.

For the specific chemicals referred to
in Issue,6, no evidence was presented in
support of a carcinogenic threshold dose
except for chloroform. Commentors
state that chloroform induces an
increased rate of cell proliferation,
Which they implicitly equate with
carcinogenesis, at high doses because of
a cytotoxic response which is unrelated
to direct DNA interaction and which
therefore is not expected to occur at low
doses. Three pieces of evidence are
cited in support of that position: (a)

'chloroform is not mutagenic in the Ames
tests: (b) at doses below 15 nig/kg/day,
mice show no excess rate of DNA
synthesis in kidney and liver tissue. This
excess is expected for a cytotoxic
response leading to cell proliferation; (c)
Roe et al (1979) on the basis of
responses in four strains of mice, has
established a no-carcinogenic effect
level of 17 mg/kg/day, whereas the
positive NCI experiment used by EPA
for the water criterion was carried out at
200-400 mg/kg/day.

Before the existence of a threshold for
chloroform can be established several
issues need to be resolved: (a) are the
no-effect levels in the'DNA synthesis
studies and in Roe's bbservations real
phenomena or only artifacts occurring
simply because the limit of detection in
these studies was being reached? (b)
The relation between the cellular
proliferation, which is alleged to be
manifested by increased DNA synthesis,
and carcinogenesis is unclear, since in
the mouse strains used by NCI kidney

tumors do not occur and liver tumors do,
whereas in the experiments cited by a
commentor both liver and kidney exhiit
DNA synthesis.

Issue 7
Comment summary: A distinction

should be made between genetoxic and
epigenetic carcinogens based on
mutagenicity data. These comments
imply that a threshold model would be
more appropriate for epigenetic
carcinogens.

Response. While it is true that most
carcinogens do interact with DNA, there
are some compounds, such as phorbol
esters in mouse skin studies and
phenobarbital in rat liver, which are
incomplete carcinogens by themselves,"
but require another substance to initiate
or promote their action. In these studies
the effects are-unrelated to DNA
interactions and apparently involve
important recovery processes. This
newly-developing field is not yet well
enough understood to justify the use of a
particular dose-response extrapolation
model.

Issue 8
Comment summary: Another group of

comments vigorously opposed the non-
threshold assumption used in the one-hit
model. Criticism of the non-threshold
assumption were most extensively
articulated by commentors which
contended that the non-threshold
assumption is:
, Contrary to experience and logic, to

what is known of biological systems,
and to existing scientific data and is a
product of the desire to obtain , simple
and easy-to-use method for criteria
derivation.A related comment contended that
thresholds are apparentor mutagens
and therefore-given the presumed
relationship of carcinogenicity to
mutagenicity-thresholds should be
postulated for carcinogens.

Response: Commentors state that the
linear non-threshold model Is: (a)
contrary to experienbe and logic: (b)
contrary to what is known about
biological systems; (c) contrary to
existing scientific data and (d) an
approach based on faith that could not
be disproved by any facts.

(a) The linear non-threshold model
does not imply, as suggested by a
commentor, either that (a) cancer is
inevitable in the general public or In
heavily exposed industrial workers or
that (b) all substances are carcinogenic.
It simply states that the probability of a
person getting cancer is proportional to
the amount of carcinogen to which he Is
exposed.
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(b) First order reaction processes are
common in biological systems especially
in mutagenesis.

(c) Dr. Bingham's article did not
advocate a sigmoid dose-response curve
in preference to a linear curve, as stated
by the commentor. She stated that
several environmental factors can alter
the dose-response relationship, and
would thereby change the curve
whichever way it was described. In fact,
her main point was that "until we
understand more about the primary
carcinogenic insult and its progression.
predicting or estimating thresholds is
risky." The Agency agrees with this
conclusion.

(d) The Agency agrees that it would
be extremely difficult to use negative
epidemiology data as proof that a
carcinogenic threshold exists for a
compound having positive animal
results.

Issue 9
Comment summary: Several

comments critized the one-hit model
because it does not fit some
experimental data as well as other
models. This was illustrated for
heptachlor, chlordane, and aflatoxin and
chlorinated ethanes.

Response: The new extrapolation
method overcomes the difficulty in
fitting the model to the data because the
multistage model has enough flexibility
to fit any montonically increasing dose-
response relationship. See also the
response to Issue 16.
Issue 10

Comment summary: The application
of the model was also criticized because
it disregards data at all but one dose
level and fails to consider the results of
other experiments.

Response: The new procedure does
not have these shortcomings. See
appendix.

Issue 11
Comment summary: The highest

potency factor to the exclusion of all
other data should not be used in
generating criteria because this process
does not involve maximum-likely risk
estimates.

Response: In judging which of several
animal studies to use as the basis for the
quantitative risk estimate, the quality of
each study is considered as well as the
numerical slope factor. As explained in
the preamble, an experiment with a
small number of animals is rejected in
favor of a larger experiment if the two
have a similar dose-response
relationship. A similar rejection is also
made if an experiment is judged to be
unreliable for other reasons. Because of

the strain, species, and sex differences,
It is considered improper to calculate an
average response across all animal
species and designate this average as
the carcinogenic potency for animals in
general.
Issue 12

Comment summary:" .. no
experiment, however large and well run,
could ever reduce these estimates
(criteria)."

Response: In judging which of several
animal studies to use as the basis for the
quantitative risk estimate, the quality of
each study is considered as well as the
numerical slope factor. As explained in
the preamble, an experiment with a
small number of animals is rejected in
favor of a larger experiment if the two
have a similar dose-response
relationship. A similar rejection is also
made if an experiment is judged to be
unreliable for other reasons. Because of
the strain, species, and sex differences it
is considered improper to calculate an
average response across all animal
species and designate this average as
the carcinogenicity potency for animals
in general.

Issue 13
Comment summary: The EPA method

is insensitive to reproducibility of the
results, results at lower doses, and the
number of animals per dose group.

Response: In judging which of several
animal studies to use as the basis for the
quantitative risk estimate, the quality of
each study is considered as well as the
numerical slope factor. As explained in
the preamble, an experiment with a
small number of animals is rejected in
favor of a larger experiment if the two
have a similar dose-response
relationship. A similar rejection is also
made if an experiment is judged to be
unreliable for other reasons. Because of
the strain. species, and sex differences,
it is considered improper to calculate an
average response across all animal
species and designate this average as
the carcinogenic potency for animals in
general.

Issue 14
Comment summary: Several examples

are given of the failure of the one-hit
model to predict cancer rates in humans
based on epidemiologic studies:

Analyses of data on: chloroform,
carbon tetrachloride,
tetracholoroethylene, aflatoxin,
chlordane, arsenic, and beryllium.

In a summary of analyses of DDT,
dieldrin, and aflatoxn, it is indicated
that the one-hit model predicts an
incidence of 153,000 liver cancers per
year but that the observed response rate

from all chemicals in only 3,000 to 4,000
per year. A similar analysis is made of
pollution exposure-cancer rates in the
Sacramento River area.

Response: For chloroform, carbon.
tetrachloride, and tetrachloroethylene
the analysis assumed that all of the
workers were exposed at the TLV levels
for their entire lifetime. In reality most
workers are not exposed continuously to
levels as high as the TLV and most work
for only a few years at these jobs. This
procedure overestimates the average
lifetime exposure by at least a factor of
10 and the risk estimates for the workers
are too high because of exposure
assumptions used by the commentor
rather than solely because of an
overestimated slope factor.

For aflatoxin the commentor showed
that the multistage model fits the
observed human data more closely than
the one-hit model. Therefore, that
analysis partially justifies the revised
procedure, although this compound is
not on the water quality list.

The criterion for arsenic was based on
human data, which was linear with
dose. However, none of the negative
epidemiology studies in areas with high
drinking water levels of arsenic was
inconsistent with the model developed
on the basis of the Taiwan skin cancer
data.

Commentors estimated that the
annual number of cancer cases caused
by beryllium intake is about 14,000.
They gave no reason why this number is
considered excessive considering that
400,000 cases per year are observed
from all causes.

Issue 15
Comment summay, Based on the

above types of analyses, several
comments recommended that
epidemiologic data be used to test and/
or modify risk estimates.

Response: The Agency agrees that
good epidemiological data should be
used to estimate or modify risk
estimates. The Agency always preferred
using epidemiological data to the animal
data in deriving water quality criteria.
Issue 16

Comment summary: Some comments
suggest that selection of a particular
model should be left open and subject to
the nature of the experimental data and
epidemiologic or metabolic information.

Response: The Agency does not agree
that the selection of a particular model
should be left open and subject to the
nature of the experimental data for the
following reasons. When behavior of the
dose-response curve at low doses is not
sufficiently understood, it is more
appropriate to predetermine the low-
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doseextrapolation model. Considering
the fact that all the mathematically-
analytic functions such as most of the
parametric dose-response curves could
be approximated by polynomials which
are dominated by the higher order terms
in the high-dose range, whereas they are
vanishingly small in the low-dose
regions it is not surprising to see that
different dose-response, models could fit
well a set of high dose data while their
low-dose extrapolations differ
drastically. Therefore, the selection of
the extrapolation model should be based
on knowledge of carcinogenic
mechanisms (even-though limited and
debatable) rather than being determined
solely by the high dose behavior of the
dose-response curve.

Issue 17
Comment summary: Other comments

suggested that the one-hit model should
be used only in the absence of data
suggesting that-other models give a
better fit.

Response: See response to Issue 16
and the appendib.

Issue 18
Comment summary: Two comments

recommend that several models used for
analysis along with appropriate
confidence intervals would more
objectively reflect the state of scientific
knowledge.

Response: The inclusion of several
arbitrary models in order to get a range
of risk estimates would add no
additional scientific information while
at the same time would create confusion
and thereby undermine the utility of risk
estimates. The model chosen by the
Agency is regardedas giving a plausible
upper limit to the risk.

Issue 19
Comment summary: A general

discussion of alternative models is given
in some of the comments. Specific
models recommended include: Logistic;
Probit; Multi-hit; Mantel and Bryan;
Weibull; and Pharmacokinetic.

Response: The inclusion of several
arbitary models in order to get a range
of risk estimates would add no
additional scientific informationwhile
at the same time would create confusion
and thereby undermine the utility of risk
estimates. The model chosen by the
Agency is regarded as giving a plausible
upper limit to the risk.

B. Use of Confidence Intervals

Issue 20
Comment summary: Confidence

intervals or a range should be used in
deriving criteria.

Response: The Agency feels that the
statistical confidence intervals should
not be used to express the range of
uncertainty of the criteria because this
range does not include major
uncertainties which'are not quantifiable,
such as species differences in
metabolism, diet, target organ
specificity, and other biological
variables.

C. Species Conversion Factor (Wir-
WA) V3

Issue 21

Comment summary: Comments
suggested that this'factor may not be
appropriate for carcinogens because: (a)
DNA repair rates appear to be inversely
proportional to body weight, and (b]
mixed-function oxidase activity, which
may activate carcinogens, is higher in
rodents than in man. Examples were
given indicating that man is less
sensitive than experimental mammals to
chloroform, aflatoxin, and vinyl
chloride.

Response: Although some commentors
discussed reasons why the species
conversion factor, (70/W) Y,-may not be
appropriate for particular compounds,
no suggestion was made for an
alternative method which would be
valid in general. Commentors suggested
that mixed-function oxidase activity is
lower in humans than in rodents and
that humans metabolize chloroform less
completely than animals, but facts like
these, even if quantified would have
uncertain implications to carcinogenic
potency in general because increased
metabolic activity could both enhance
carcinogenic potency by "inactivating"
the agent.-

The fraction of a compound (e.g.
chloroform) unmetabolized may have no
relation at all to the amount of active
metablite formed. In the general method,
the cube root factor is intended to
dccount only for the body size difference
between animal species as it relates to
the availability-of the chemical to the
body tissues. Any specific knowledge
available-on metabolism differences
would have to be incorporated as an
additional factor if it could be directly
related to cancer incidence. In general,
mixed-function oxidase actiiity has no
clear relation to cancer occurrence,
therefore, cannot be included in the
general approach.

The best apporach for checking the
validity of the species conversion factor
is to correlate carcinogenic potency of
agents in animals with that in humans
where suitable information is available.
This was done in a preliminary fashion
by Messelson (quoted by one

commentor) and is currently being
investigated by the Agency.

Issue 22

Comment summary: Data on
comparative metabolism should be used,
whenever possible, to modify the risk
estimate.

Response: See Issue 21 for response to
chloroform metabolism Issue. The
Agency acknowledges that species
differences In metabolism should be
considered in all cases where the data
can be interpreted as being relpvant to
carcinogenicity. In the methodology
description the appropriate place to
incorporate this information Is In the
factor r, called the absorption fraction.

D. Time-To-Tumor Data

Issue 23

Comment summary: Some comments
stated that the EPA's modification of the
one-hit model does not consider the
time-to-tunior concept.

Response: The time-to-tumor concept
was incorporated In the one-hit
procedure by using the model P=1-exp
(-bd t) where t Is the average fraction
of a lifetime the tumor was observed
and is also incorported Into the current
approach. If sufficiently well defined
time-to-tumor data are available, a more
refined model would be used.

Issue 24

Comment summary: Other comments
contended that, because of the
relationship between dose and latency,
even potential carcinogens will not
induce tumors in a normal lifespan.
Examples were given for beryllium and
arsenic. . I

Response: The arguments given In this
comment do not invalidate the criteria
which are associated with a lifetime risk
of 10- . The arguments given in the
comment proceed as follows

Let F(d,t) be the probability of cancer
by age t at exposure d. F Is a monotonia
increasing function of both variables t
and d. Let d. be the exposure associated
with the lifetime risk of cancer 10 - 0
obtained by solving for d from the
equation F(d,t) = 10- and t = 70 which
is taken as the average lifespan. Based
on the arsenic risk assessment by the
CAG the comment argues that at
exposure d,= 0.002 Ag/liter (whore d. Is
associated with a lifetime risk of 10-9,
the median age would be 2,630 years
before cancer can occur, where 2,030 is
obtained by solving for t from the
equation F(do,t)= 0.5.

Therefore, if the water concentration
is 0.002 jg/l the risk at 70 years Is 10- 0

and at 2,636 years it would be 0.5. These
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are not inconsistent statements, as
implied by the commentor.

Issue 25
Comment summary:. One comment

suggested that studies in which t is less
than 0.75 may not be useful because of
insufficient time for tumor development.

Response: The t 3 factor is necessary
when the carcinogenic response is so
strong that the animals die prematurely
of tumors. This is true regardless of
whether the median time of death from
tumors is greater or less than three-
fourths of their natural lifespan.

Issue 26
Comment summary: Another comment

raised questions about the experimental
difficulties of Druckery's work in
precisely determining time-to-tumor
development and the need to correct
time-to-tumor data for the degree of
malignacy of the tumor.

Response: The time-to-tumor data is
used only when there was an early
terminal sacrifice. In this case the full
spectrum of tumor development is
observable histologically and the
difficulty of observing the precise time
of tumor development is not
encountered.

E. Mutagenicity Data

Issue 27
Comment summary: Mutagenicity

data should be given greater weight to
determine potential carcinogenicity
especially when mammalian bioassays
or epidemiology data are lacking.

Response: See response to Issue 28

Issue 28
Comment summary: The commentor

describes a method for using results
from short-term tests, such as the Ames
test or the hamster embryo in vitro
transformation test, to perform
quantitative carcinogenicity risk
assessment.

Response: The Agency does not
regard results from short term
mutagenicity tests, even those from a
test battery using several organisms,
equivalent to chronic whole animal
bioassays for carcinogenicity because of
the inherent differences between the
test systems utilized (i.e., bacteria and
cell cultures versus whole animals, in
which all the metabolic, distribution and
excretion systems of the body are
intact). Until correlations between the
carcinogenicity and mutagenicity of
agents become better understood and
more widely accepted, and until the
data base is more extensive, the Agency
is not justified in making quantitative
assessments of carcinogenicity based
solely on mutagenicity test results and

structure activity relationships. In
decisions regarding the carcinogenicity
of agents, the Agency currently uses
short term bioassay tests only to support
equivocal findings of long term animal
bioassays and human studies.

F. Epidemiology Data

Issue 29
Comment summary: Epidemiology

data on societies other than the U.S.A.
should not be used because of
"dissimilar and possibly controlling
variables."

Response: The CAG feels that
epidemiological data on societies other
than the U.S.A. population can be used
as long as care is taken In interpreting
and using the data.

Issue 30
Comment summary: Citing criteria for

arsenic and cadmium, the comment
states that- "Valid epidemiological
studies exploring a cause-and-effect
relationship between exposure to a
substance and disease must avoid a
number of flaws: bias, confounding
factors, and the confusion of chance
associations with casual relationships.
The epidemiological studies used by the
Agency in criterion formulation fail to
avoid these flaws."

Response: While nearly every
epidemiologic study contains flaws in
the scientific sense, a regulatory agency
must interpret all data available, making
judgments as to whether the studies
were too flawed for proper conclusions.
In determining the carcinogenicity of a
substance, the Agency is sensitive to the
need to find human populations who
have been exposed to other agents also.
The appearance of rare types of cancers
and/or a dose-response trend, however,
often provide(s) very positive evidence
of carcinogenicity. Such is the case with
the Taiwan drinking water survey. Here,
where artesian well water with a high
concentration of arsenic has been used
for more than 00 years, a high
correlation between amount of arsenic
and skin cancer was found. In addition.
the pre-cancerous skin conditions were
pathonomic of arsenic exposure, so that
there was little chance that the cancers
were caused by another agent.
Furthermore, the skin cancer is of a rare
form that was virtually unknown in
parts of Taiwan where the drinking
water arsenic content was small. In
addition, a positive association between
arsenic level in drinking water and the
prevalence of skin cancer has been
reported in at least three other areas in
the world.

Cadmium is an unusual situation in
that five independent populations

showed an excess of prostate cancer.
Even though each study is inconclusive
by itself for the reasons cited, a chance
occurrence of this finding is exceedingly
unlikely.

While the effect of many possible
confounding factors, especially
concomitant exposure to unknown
chemicals, cannot be accurately
determined, the Agency has the
responsibility of estimating criteria
levels with the best information
available.

G. Qualitative Determination of
Carcinogenicity

Issue 31
Comment summary: The commentor

states that: "A substance is currently
considered to be carcinogenic if it
produces a statistically significantly
higher than normal incidence of tumors
in treated animals in a single test. Such
a result is inconclusive, because of the
problems of false positives.

Response: In establishing a false
negative rate of P<0.O5 the commentors
correctly point out that the false positive
rate is rather high. However, the careful
review of other information about the
compound reduces the effective false
positive rate.

Issue 32
Comment summary The decision to

label a compound "a suspect human
carcinogen and therefore a potential
human carcinogen" based on
tumorigenicity in experimental
mammals has not been validated.

Several comments from the initial
publication of the methodology made a
similar criticism.

Response: Among public health
authorities it is widely accepted that the
positive results in chronic animal
bloassays indicate that the agent poses
a potential risk for human
carcinogenicity. This attitude is
thoroughly summarized in the IRLG
report Hour. Natl. Cancer Inst. 63: 241,
1979). In addition, a review by Tomatis
(Am. Rev. Pharmacol. Tcxicol. 79: 511,
1979) emphasized the value of rodent
bioassays in predicting human
carcinogenic risk.

Since 1976, (41 FR 21402] the EPA has
been following the same regulatory
philosophy in evaluating carcinogenic
hazards. Therefore, contrary to the
comments, the EPA has not been acting
unilaterally without adequate public
notice.

Issue 33
Comment summary: The commentor

quotes a WHO publication: "It would be
unwise to classify a substance as a
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carcinogen solely on the basis of a
species or strain-specific increased
incidence of tumors of a kind that occur
spontaneously with high frequency."

Response: The CAG agrees partially
with the comment. However, even if the
spontaneous incidence is high, a
statistically .ignificant enhancement of
the tumor incidence is of concern, and
other evidence for the compound should
be evaluated for consistency with that
finding.
Issue 34

Comment summary: Citing PAR as an
example, commentors state that the
documents have been inconsistent in
qualitative determinations of
carcinogenicity.

Response: In cases such as PAH
where one criterion has to be set for an
entire class of compounds, the Agency
does not state that each chemical in the
class is a carcinogen, as implied by the
commentor. Therefore, the PAH
example cited by the commentor does
not show that the Agency is inconsistent
in classifying compounds as
carcinogenic.

The intended interpretation of the
criterion is that the risk Is less than 10
whenever the total concentration of all
PAN compounds in water is less than
the criterion. In a hypothetical case
where all of the PAH compounds in a
sample are non-carcinogenic, the
criterion would be too strict; however,
-this situation seldom occurs. In most
cases where PAH is detected, a mixture
of compounds occurs and in calculating
the criterion the assumption is made
that all components have the same
carcinogenic potency as benzo-a-
pyrene.

Issue 35
Comment summary Bis(2-

chloroisopropyjether (BCIE] yielded
negative results in an NCI bioassay.
Nonetheless, the cancer based criteria
based on an upper limit of the true
response rate was calculated because of
the structural similarity of BCIE to other
carcinogenic chloroalkyl ethers. The
commentor states that this is"
inappropriate. .

Response: As a response to the public
comments, the Agency has changed its
inteipretation of data on bis(2-
chloroisopropyl)ether (BCIE). It is no
longer considered to be carcinogenic
and, therefore, a criterion based on
carcinogenic data is not calculated.

Issue 36
Comment summary: Using the criteria

for chromium and as&estos as examples;
the commentors state that data on
inhalation carcinogenicity should not be

used to derive criteria if oral
carcinogenicity tests are negative.

Response: The criteria for chromium
(Cr) was derived on a marginally
significant digestive cancer incidence
which occurred from inhalation
exposure (Enterline epidemiology
study). The digestive system cancer is
assumed to be caused by chromium (Cr)
which is removed from the respiratory
system by mucociliary action and then
swallowed. This is comparable to
exposure to chromium in drinking water.
Cr (VI) has not been adequately tested
for its carcinogenic potential in animals;
therefore, further studies to assess the
carcinogenicity of Cr (VI) by the oral
route would be desirable and necessary
before it is concluded that oral tests are
negative.

Asbestos has been shown to cause
peritoneal mesothelioma in humans and
is also associated with a significant
increase in human gastrointestinal
cancers. These are caused by inhaled
asbestos. Since up to 99 percent of the
inhaled asbestos is eventually
swallowed, the Agency feels that
asbestos-contaminated water could
cause the same type of gastrointestinal
cancers as inhaled asbestos.
H. Joint Action/Cocarcinogenicity

Issue 37
Comment summary: The comnientors

emphasized the potential importance of.
cocarcinogenicity and possible
synergistic effects among carcinogens.

Response: The potential importance of
cocarcinogenicity and possible
synergistic effects among carcinogens
has not been addressed by the CAG in
deriving water quality criteria, since
sufficient data is not available at this
time to make decisive judgments related
to these issues.

L Site Specific vs. Total Tumors

Issue 38
Comment summary: No public

comments specifically addressed this
issue. However, the methodology
committee should discuss the
appropriateness of using data on total
tumors for quantitative risk assessment.

Response: Since chemicals generally
exert their carcinogefic effects at
specific organ sites, the incidence of
tumors at the responding sites is the
most relevant information to consider in
making either qualitative or quantitative
evaluations of hazard. The instances
where the tumor incidence at all sites
combined is elevated, but no one site or
group of sites is significantly increased,
are regarded as weak evidenice of
carcinogenicity.

*. General Issues
Issue 39

Comment summary, Single unverified
bioassays should not be used for
establishing criteria for
dichlorobenzene.

Response: The comment does not
refer to carcinogenicity data since no
carcinogenic information was available
on dichlorobenzene.

Issue 40

Comment summary: Somo'commonts
expressed concern with the types of
studies used to derive criteria. Another
comment implies that only data
published In referenced journals should
be used. Two commentors recommend
that explicit reasons be developed for
accepting or rejecting studies.

Response: The evaluations of
bioassay studies for carcinogenicity by
the CAG is suffici6ntly detailed to be
equivalent to that given in peer
reviewed journals.

Issue 41

Comment summary: The EPA "has
used animal studies without adequately
considering the nature of the toxic agent
and its mechanism of action, the
conditions of exposure, or the
physiological characteristics of the test
organism."

Response: The Agency routinely
considers all of the available
toxicological data cited by the
commentor and agrees that these faciors
are important.

Issue 42

Comment summary: Several
comments questioned the
appropriateness of using studies from
one route of exposure-partcularly
inhalation-to establish criteria for
ingestion.

Response. If a given chemical induced
a carcinogenic effect by inhalation at a
distant site, it id likely thatthe
compound could also produce a
carcinogenic effect by other routes of
administration. Therefore, the Agency
considers it appropriate to use
inhalation data to derive criterla for
ingestion, recognizing the difficulty of
determining the dose.

Issue 43
Comment summary: Treating all of the

proposed criteria as If they were based
upon equally valid data Is not
scientifically sound. EPA must make
explicit the nature, extent, and quality of
the data utilized to estimate criteria.

Response: The Agency has indicated
which criteria should be regarded as

II
79378



Federal Register I Vol. 45, No. 281 / Friday, November 28, 1980 I Notices

marginal based on the nature of the
available data.
Issue 44

Comment summazy. Criteria based on
carcinogenic effects might not be
adquate to protect humans from
mutagenic, teratogenic, or other toxic
effects.

Response: The U.S. EPA Office of
Health and Environmental Assessment
is currently developing guidelines for
estimating the human risk to substances
producing mutagenic, teratogenic, and
reproductive effects.

1Appendix

. An Impr d Procedure for Deriving Water
Quality Critaria

As discussed In the methodology document
(1981)* the Carcinogen Assessment Group
[CAG) has adopted a new prodedure which Is
more systematic than the one-hit procedure
used previously by the CAG for calculating
the water quality criteria. The model selected
for the low dose extrapolation Is given by
P[d)-1-expj-fq,+qjd+ ... +qdk)]
At low doses, the upper confidence limit for
the extra risk

A(d) . P(d) - P(o)
1 -P(o)

has the form

Au(d) - 1-exp (.ql*d)=ql* d.

That is, the risk Ajd) is always linerarly
related to d at low doses. The constant q*
corresponding to the 95 percent upper
confidence limit for A(d) is taken as the
carcinogenic potency for calculating the
water quality criteria.

Instead of extrapolating with the one-hit
model based on the lowest dose group
showing statistically signific.ni response as
previously used by the ,AG, the new
procedure is employed because of the
following reasons: (1) the procedure is more
systematic; (2) it invokes fewer arbitrary
assumptions; (3) the assumption of the low-
dose linearity is not essential in the use 9f the
model, and- (4) it incorporates data from all
of the dose groups which are consistent with
the multistage model. At the same time, it is
conceptually consistent with the linear non-
threshold concept on which the one-hit
procedure was based.

The Agency recognizes that there is no
really solid scientific basis for any
mathematical extrapolation model which
relates carcinogen exposure to cancer risks at
the extremely low level of concentration that
must be dealt with in evaluating the
environmental hazards. For practical reasons
such low levels of risk cannot be measured
directly either by animal experiments or by
epidemiologic studies. We must. therefore,
depend on our current understanding of the
michanisms of carcinogenesis for guidance
as to which risk model to use. At the present
time the dominat view of the carcinogenic
process involves the concept that most agents
that cause cancer also cause irreversible
damage to DNA. This position is reflected by
the fact that a very large proportion of agents
that cause cancer are also mutagenic.

There is reason to expect the quantal type
of biological response that is characteristic of
mutagenesis is associated with a linear non-
threshold dose-response relationship. Indeed,
there is substantial evidence from
mutagenesis studies with both ionizing

* Carcinogen Assessment Group's Procedure for
Calculating Water Quality Criteria. Updated 1981.

radiation and a wide variety of chemicals
that this type of dose-response model is the
appropriate one to use. This is particularly
true at the lower end of the dose-response
curve; at higher doses, there can be an
upward curvature probably reflecting non-
threshold dose-response relationships. The
linear non-threshold model is also consistent
with the relatively few epidemiological
studies of cancer responses to specific agents
that contain enough Information to make the
evaluation possible (e.g., radiation induced
leukemia, breast and thyroid cancer, and skin
cancer induced by arsenic in drinking water,
and liver cancer. induced by aflatoxin in the
diet). There is also some evidence from
animal experiments that Is consistent with
the linear non-threshold model (e g.. liver
tumors induced in mice by 2-
acetylaminofluorene in the large scale
ED.study at the National Center of
Toxicological Research and the initiation
stage of the two-stage carcinogenesis model
in the rat liver and the mouse skin).

Because it has the best, albeit limited.
scientific basis of any of the current
mathematical extrapolation models, the
linear non-threshold model has been adopted
as the primary basis for risk extrapolation to
low levels of the dose-relationship. The risk
estimates made with this model should be
regarded as conservative, representing the
most plausible upper limit for risk. i.e., the
true risk is not likely to be higher than the
estimate but It could be smaller.

I. Comparison of the new Pcdrcdure th the
Old (One-Hit) Procedure

The Agency had previously calculated the
slope b based on the one-hit model P-.-exp-
bd. using only the data from the lowest dose
group where the incidence rate is statistically
significantly different from the control group
(see Federal Register, Part V. Thursday,
March 15. 19 ). The point estimate b was
taken as the carcinogenic potency for the
compound. Unlike the new procedure, the
upper confidence limit was not used because
the CAG recognized that the one-hit model is

usually conservative at low doses and thus
the point estimate b of the slope was
considered as an upper limit of the true
carcinogenic potency. This ad hoc approach"
was used because It is simple and easy to
understand.

Since b was considered an upper limit in
an ad hoc sense, it would be interesting to
compare the new procedure with the one-hit
procedure by calculating the ratio of two
carcinogenic potencies b/q" for 21 chemical
compounds in the Proposed Water Quality
Criteria Documents which have data from at
least three dose groups. Except for chlordane
and heptachlor the new procedure agrees
with the one-hit procedure within a factor of
2. When the one-hit procedure is modified
(Table 1) the two procedures become
comparable. Therefore, the old procedure
could be used as a simple and quick way of
estimating the carcinogenic pote.cy.
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ENVIRONMENTAL PROTECTION
ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 86

[AMS-FRL 1648-7],

Investigation of Averaging for Heavy-
Duty Engine and Light-Duty Truck NO,
Emissions

AGENCY: Environmental Protection
Agency.
ACTION: Advance Notice of Proposed
Rulemaking.

SUMMARY: EPA is developing a
rulemaking proposal which would
permit some form of emissions
averaging for NO emissions from
heavy-duty engines and light-duty
trucks. The effect of permitting
averaging would be to increase the
flexibility afforded manufacturers'in
attaining emission reductions, and
thereby reduce the burden of
compliance, without reducing air quality
benefits. EPA anticipates that averaging
would be applicable to the 1985 and
later model years, in conjuction with the
statutory NO emission standards
required under Section 202(a)(3) of the
Clean Air Act as amended in 1977.
Development of those standards is now
being pursued in a separate rulemaking.
DATES:

A workshop is scheduled for January
1981, at a date, time and place to be
announced in a subsequent notice. The
closing date for submission of comments
will also be announced at that time.

EPA anticipates publication of a
Notice of Proposed Rulemaking in the
spring of 1981, with final rulemaking by
the end of 1981.
ADDRESSES:

Written comments, other than those
submi~dtted directly to EPA-at the -
workshop, should be submitted (in
duplicate if possible) to Public Docket
No. A-80-49 at:
Central Docket Section (A-130)
Environmental Protection Agency
Attn: Docket No. A-80--49
401 M Street, S.W.
Washington, D.C. 20460

Materials relevant to this rulemaking
will be placed in the docket by EPA. The

'docket is located at the above address
in the West Tower Lobby, Gallery-I. The
docket may be inspected between 8 a.m.
and 4 p.m. on weekdays. A reasonable
fee may be charged for copying.
FOR FURTHER INFORMATION CONTACT.
Glenn Passavant, U.S. Environmental
Protection Agency, Emission Control
Technology Division, 2565 Plymouth
Road, Ann Arbor, MI 48105, Telephone:
(313) 668-4408.

SUPPLEMENTARY INFORMATION

Background

The concept of averaging is not new
to EPA, or to motor vehicle
manufacturers. Averaging is used for
determining Corporate Average Fuel
Economy (CAFE) values in relation to
the statutory fuel economy
requirements. In addition, EPA has
applied a related concept, known as the
"bubble policy," to stationary sources.
The reason for adopting such
approaches as these is to obtain needed
envirdnmental benefits (i.e., reductions
in emissions) with the minimum burden
on the regulated. industry. Averaging
would reduce the burden on
manufacturers by allowing them to
maximize emission reductions where
they are most easily obtained in trade
for increased emissions in cases where
control is more difficult or expensive.

When the recent light-duty diesel
particulate regulations were
promulgated, EPA indicated that it
would investigate the use of averaging
as part of the :1985 NO. emission
regulations for heavy-duty engines or
vehicles. A task force was formed and

-began development of potential
approaches to averaging. It very quickly
became evident that adoption of
averaging could-have substantial impact
on a wide range of EPA programs, and
that these impacts needed to be
considered carefully if a successful
program was to result. In addition, EPA
felt the need for considerable industry
involvement early in the development
process. At this point, the Agency was
faced with a dilemma. The 1985 NO-
emission regulations for heavy-duty
engines or vehicles and light-duty trucks
(which are being handled as a single '
rulemaking) are restricted to a very tight
timetable through deadlines established
in the 1977 Clean Air Act Amendments.
Since averaging is clearly not required
by the Act, it would not be appropriate
to substantially'delay the NO,
rulemaking for the purpose of including
an averaging concept. Therefore, EPA
has decided to treat averaging as a
separate rulemaking action. Howeyer,
every reasonable effort will be made to
finalize the reulsts of the averaging
rulemaking and the NO, rulemaking on
the same time line.

Purpose

The purpose of this rulemaking action
will be to pursue the development of an
emissions averaging concept to be
applied to NO. emissions from light-duty
trucks and heavy-duty engines or
vehicles, for model year 1985 and
beyond. Although a specific proposal
has yet to be formulated, some

anticipated provisions have been
identified. Averaging would be
restricted to within the same vehicle
class (i.e., light-duty truck or heavy-duty
engine). Averaging would apply on a
manufacturer-specific basis. The
program would result in emission limits
for individual engine families and
possibly a maximum limit above which
no engine family could certify. Various
averaging scenarios could result in
emission limits for engine families being
fixed at various times throughout the
model year. The averaging methodology
would be formulated in order to
maintain-on a vehicle class and
manufacture-specific basis-the overall
emission reductions of the present non-
averaging approach, i.e., the standards
prescribed in the Act,

The benefits to be obtained from
adopting an averaging program involve
reduced costs to manufacturers resulting
from increased flexibility in meeting
emission standards. Instead of every
family being certified to the same
emission standard, the mnufacturers
would be able to use a variety of control
strategies to achieve'compliance under
an averaging approach. For example,
manufacturers could comply with the
standard by achieving increased
emission reductions in the families
where reductions are most readily
achievable. Clearly, the degree of
difficulty and cost of achieving
emissions reductions will vary from
family to family.

It is possible that an averaging
approach would also lead to improved
fuel economy. This may be especially
true in the case of NO, due to the
relationship between NO,, control and
fuel economy for some control
approaches. This potential savings is
further enhanced by the fact that the
quick fix technology sometimes used in
short leadtime situations may also cause
a fuel economy penalty (e.g., retarded
timing). Additionally, the higher emitting
engines which would require the
greatest total reductions with a per
vehicle standard would requite less
total reduction and would thus be able
to minimize any fuel economy penalty
which might otherwise occur with these
engines.

The use of an averaging approach
would minimize the clance that any
family would have to be dropped from
production due to "last minute"
technological difficulty In demonstrating
compliance with the emission standards.
The higher emissions from these families
could be offset by lower emissions from
other families. This would have the
added advantage of allowing longer use
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of non-recurring investments such as
R&D and tooling for some families.

In relation to marketing, an averaging
approach would allow the "market
testing" of a limited number of new
engines or engine lines without the
relatively large fixed cost of R&D
associated with demonstrating
compliance with a single stringent
emission standard. However, as the
sales of such an engine line grew, the
manufacturer would need to offset the
imbalance if this engine line had an
emission limit above the applicable
standard for the entire class. This offset
could be achieved by lowering
emissions or managing sales or emission
levels from this or another engine line.

An averaging approach allows
manufacturers to choose where their
emission-related R&D funds will be
spent, and may allow the emission-
related expenditures to be spread more
evenly over several years rather than
lumped into the few years preceding the
implementation of a revised standard.

One other potential savings is related
to the flexibility a manufacturer has in
establishing the emission limits for each
family. For example, a manufacturer
may choose to establish the emission
limit for a family such that when
produced it conforms to the emission
standards of one or more of its export
markers. This would decrease both
development and production oosts.

Issues
There are a number of issues to be

resolved in developing a successful
averaging program.

A. Can an averaging concept be
designed consistent with the Clean Air
Act? The Clean Air Act prescribes
specific reductions in NO. emissions for
heavy-duty engines and light-duty
trucks. Clearly, any averaging program
must require adherence to the statute.
At a minimum, this means that while an
averaging program might allow
manufacturers to set different emission
limits for different engine families, a
manufacturer's sales-weighted average
emission level for the entire engine or
vehicle class could not exceed the
applicable standard for the class. In
addition, the Act requires that
applicable emission limits be met by all
engines or vehicles to which they apply.
One way of addressing this requirement
might be to require that a manufacturer
who wishes to use an averaging scheme
establish a fixed mission limit for each
of the engine families involved (as
opposed to allowing averaging within
such families). In any event, comments
are particularly solicited on these and
other legal issues that may be raised by
particular averaging schemes.

B. Can an averaging Lvie-pt be
successfully integruted wfirh ather FPA
mobile source programs?For example.
EPA's present certification program is
oriented toward compliance/non-
compliance decisions which can be
made on an isolated engine family basis.
In an averaging program where a
manufacturer was responsible only for
average emission rates encompassing
numerous families, the effect of an
individual family's emission rates could
not be determined without considering
all other families from the same
manufacturer and might in fact even
fluctuate (with actual sales) over time.
Such an environment of "moving
targets" would make it very difficult to
operate a meaningful certification
program and at the same time avoid
burdensome and complicated
paperwork. In addition, certification
could conceivably be a single go/no-go
decision for the manufacturer's entire
product line, with the threat being that
no vehicles could be produced if the
projected average exceeded the
standard. Such jeopardy would be
undesirable from the manufacturer's
viewpoint.

EPA's present recall programs as well
as state inspection and maintenance
programs also rely on identifiable fixed
emission limits. In-use data sufficient to
identify a manufacturer's true corporate
average emissions would have to be
quite extensive, and it likely will be
impractical to do this, which indicates
the need for fixed limits. For state-
operated I/M programs to operate
without fixed limits for each vehicle
tested clearly would also be
unworkable. In the narrowest sense,
since this rulemaking deals only with
NO, it would not likely impact on many
(or any) I/M programs. However,
because what is decided here may affect
future programs for HC and CO
emissions, it is necessary to consider the
question at this time.

Impacts such as these examples just
mentioned are possible throughout
EPA's mobile source program.
Resolution of these difficulties will
constitute an important aspect of this
rulemaking.

C, Can an averaging concept be
designed to maintain equity between
manufacturers? EPA believes that as
much as possible, its regulation should
be designed so as to impact
manufacturers equally and not create
advantages or disadvantages for certain
manufacturers. However. depending on
how averaging is applied, it could be of
much greater benefit to manufacturers
with broad product lines than to
manufacturers engaged in more limited

fir specialized production. A clear
illustration of this weuld occur
a craglng of gasoline-fueled engize
emissions and diesel engine emissions
were allowed. Those manufacturers who
produce only diesel engines would not
be in a position to benefit from such an
option, while those who also produced
gasoline-fueled engines would. Since it
is considerably more difficult to obtain
low NO. emissions from diesel than
from gasoline-fueled engines, the diesel-
only manufacturer would be at a
substantial disadvantage. A similar
situation would arise if averaging
between light-duty trucks and hea. y-
duty engines were allowed. Both of
these problems can be eliminated if
averaging is restricted by engine type
and vehicle type. Of course, this would
also decrease the potential benefits of
the averaging approach for some
manufacturers.

Other areas of possible equity
concerns are manufacturing diversity in
engine size mix, drive trains (i.e. 2-
wheel drive or 4-wheel drive], or vehicle
sizes (for light-duty trucks). The more
specialized manufacturers in these areas
would have inherently less ability to
take advantage of averaging than those
manufacturers offering a wide variety of
products. This could put the specialized
manufacturers at a competitive
disadvantage, and eventually disrupt the
market. Due to the current market
structure it is evident that a few large,
diverse manufacturers would benefit the
most from averaging, at the expense of
smaller manufacturers. If this aspect of
averaging is not overcome, it could be a
significant disadvantage.

D. Can averaging be implemenled
without adverse entironmenta impact?
The averaging program must be
designed to avoid adverse impacts on
air quality both'nationide and locally.

In terms of broad overall impact, the
question is one of a shift in the average
emission rates attributable to adoption
of averaging. Present regulations would
require vehicles or engines being
produced for 1985 to meet emission
standards with a 90 percent pass rate.
To assure that 90 percent of the vehicles
or engines meet the standards would
require a manufacturer to maintain his
average emission level (after
incorporating the effect of the
appropriate deterioration factor)
somewhere below the standard. This
feature could be retained for averaging,
by applying a 90 percent pass rate to
each engine family. The adoption of
some other forms of averaging, such as
pure averaging, would allow the
manufacturer's average emission level
(again after incorporating the
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appropriate deterioration factor) to rise
up to equal the standard. Such a change
would, of course, have less relative
environmental benefits, and is therefore
undesdable.

A second area of concern is more
localized and related to the mechanics
of balancing high emssions from some
engine families against low enssions
from others. If for one-reason or another
a certain geographical area had a.high
proportion of adi engine type which was
a high emitter (whfch could not occur
under a non-averaging approach) then it
could suffer from degraded air quality.
One possible case involves transit buses
in urban areas. If diesel bus engines
emitted above the standard applicable'
for the class, the potential for air quality
degradation would exist. The
concentration of high speed/low
horsepower diesel engines in Class VI1
trucks (19,500-26,000 lb. GVW) is
another example. These engines exhibit
a tendency toward higher emissions,
while at the same timeClass VI trucks
accumulate a larger than average share.
of their mileage in urban areas. One
final example concerns the use of
specialized vehicles in certain
geographic areas. Cities such-as Buffalo,
Pittsburgh and Cleveland, which receive
heavy winter snows and can also have
quite hilly terrain, may have a larger
than average concentration of four-
wheel drive light trucks. The
concentration of these vehicles in such
urban areas, along with higher
emissions from four-wheel versus two-
wheel drive trucks, may lead to
localized air quality problems.

Workshop and Comments
A workshop is scheduled for January

1981, at a date, time and place to be
announced in. a subsequent notice. At
that workshop EPA will receive
comments on the issues 8iscussed in
this notice and expanded upon in a
background criteria paper which EPA is
preparing for public dissemination
concurrent with the public workshop
notice. Opportunity will also be
provided for the manufacturers and
other interested parties to present
specific averaging programs which they
believe satisfy the issues and criteria
explained in the background paper. The
record will be open for submission of
comments for 30 days following the
workshop.

Comments are.mvited on the issues
outlined above, as well as anyother
items commenters feel are appropriate.
Comments on desirable or undesirable
components of an averaging program
from the commenter's viewpoint and the
reasons for them would be particularly
appreciated. Relevant comments

received before the end of the comment
period will be considered in
development of the proposed regulation.
Comments should be submitted in
writing to the public docket at the
address given above- (see
"ADDRESSES").

Dated: November 18, 1980.
Douglas M. Costle,
Admnistrator.
[DFR Do 80-37024 Filed 11-2-80, 45 am]

BILJ'NG CODE 6560-25-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Recombinant DNAAdvisory
Committee; Meeting

Pursuant to Public Law 92-463, notice
is hereby given of a meeting of the
Recombinant DNA Advisory Committee
at the National Institutes of Health,
Conference Room 10, Building 31C, 9000
Rockville Pike, Bethesda, Maryland
20205, on January 8,1981, from 9:00 a.m.
to recess at approximately 6:00 p.m.,
and, if necessary, on January 9, 1981,'
from 8:30 a.m. to 5:00 p.m. This meeting
will be open to the public on January 8
from 9:00 a.m. to approximately 3:00
p.m., and on January 9 from 8:30 a.m. to
adjournment to discuss:

Amendment of Guidelines
Procedures for review of minor modifications

of large-scale recombinant DNA
experiments

Exemptions for organisms that exchange
genetic informatidn

E. coll K-12 host-vector systems
Host-Vector systems other than E. coli K-12
NIH risk-assessment plan
Review of protocols for required containment

levels
Review of meeting of Institutional Biosafely

Committee chairmen
Review of proposed evaluation of

Institutional Biosafety Committees
Other matters requiring necessary action by

the Committee

Attendance by the public will be
limited to space available.

In accordance with provisions set
forth in Section 552b(c)(4), Title 5, U.S.
Code and Section 10(d) of P.L. 92-463,
the meeting will be closed to the public

'for approximately three hours for the
review, discussion and evaluation of
proposal(s) from a commercial
concern(s) for scale-up of recombinant
DNA experiments. It is anticipated that
this will occur on January 8, from
approximately 3:00 p.m. until
adjournment. The proposal(s)-and the
discussion could reveal confidential
trade secrets or commercial property
such as patentable material.

Dr. William J. Gartland, Jr., Eecutive
Secretary, Recombinant DNA Advisory
Committee, National Institutes of
Health, Building 31, Room 4A52,
telephone 301-490-6051, will provide
materials to be discussed at the meeting,
rosters of committee members and
substantive program information, A

,summary of the meeting will be
available at a later date.

Note.-OMB's "Mandatory Information
Requirements for Federal Assistance Program
Announcements" (46 FR 39592) requires a
statement concerning the official government

programs contained in the Catalog of Federal
Domestic Assistance. Normally NIH lists in
its announcements the number and title of
affected individual programs for the guidance
of the public. Because the guidance in this
notice covers not only virtually every NIH
program but also essentially every federal
research program in which DNA recombinant
molecule techniques could be used, it has
been determined to be not cost effective or~in
the public interest to attempt to list these-
programs. Such a list would likely require
several additional pages. In addition, NIH
could not be certain that every federal
program would be included as many federal
agencies, as well as private organizations,
both national and international, have elected
to follow the NIH Guidelines. In lieu of the
individual program listing, NIH invites
readers to direct questions to the information
iddress above about whether individual
programs listed in the Catalog of Federal
Domestic Assistance are affected.

NIH programs are not covered by OMB
Circular A-95 because they fit the description
of "programs not considered appropriate" in
Section 8[b)(4) and (5) ofthat Circular,

Dated:-November 20,1980.
Suzanne L. Fremeau,
Committde Management Officer, National
Institutes of Health.
(FR Doc. 80-37013 Filed 11-26-8; &:45 am]

ewLuia CODE 4110-0-A

Recombinant DNA Research;
Proposed Actions Under Guidelines
AGENCY: National Institutes of Health,
PHS, DHHS.
ACTION: Notice of Actions under NIH
Guidelines for Research Involving
Recombinant DNA Molecules.

SUMMARY: This notice sets forth
proposed actions to be taken under the
NIH Guidelines for Research Involving
Recombinant DNA Molecules.
Interested parties are invited.to submit
comments concerning these proposals.
After consideration of these proposals
and comments by the NIH Recombinant
DNA Advisory Committee (RAC) at its
January 8-9, 1981 meeting, the Director
of the National Institutes of Health will
issue decisions on these proposals in
accord with the Guidelines.
DATE: Comments must be received by
December 29,1980. -
ADDRESS: Written comments and
recommendations should be submitted
to the Director, Office of Recombinant
DNA Activities, Building 31, Room 4A52,
National Institutes of Health, Bethesda,
Maryland 20205. All comments received
in timely response to this notice will be
considered and will be available for
public inspection in the above office on
weekdays between the hours of 8:30
a.m. and 5:00 p.m.
FOR FURTHER INFORMATION CONTACT:
Background documentation and

,additional information can be obtained
from Drs. Stanley Barban or Elizabeth
Milewski, Office of Recombinant DNA
Activities, National Institutes of Health,
Bethesda, Maryland 20205, (301) 490-
6051.
SUPPLEMENTARY INFORMATION: The
National Institutes of Health will
consider the following changes and
amendments under the Guidelines for
Research Involving Recombinant DNA
Molecules, as well as actions under
these Guidelines.

1. Request to Include Streptococcus
Faecalis and Streptococcus Sanguis In
Appen dix A.

Dr. Donald Clewell of the University
of Michigan has requested that
Streptococcus faecalis and
Streptococcus sanguis be included In a
sublist of Appendix A of the Guidelines
on the basis that they exchange genetic
information by known physiological
processes. Dr. Clewell has provided
information on these species In a letter
to ORDA.

2. Proposed Containment for
Experiments Involving Non-Patshogens.

Dr. Winston Brill, RAC member, has
proposed that the Guidelines be
amended to permit recombinant DNA
experiments involving non-pathogenic
prokaryotes and lower eukaryotes under
P1 containment conditions.

A. A new Section, 111-0-2, would be
added to the Guidelines, as follows:

"111-0-2. Experiments Involving Non-
Pathogenic Prokaryotes andLower
Eukaryotes. Recombinant DNA
experiments involving prokaryotes and
lower eukaryotes, nonpathogenic [2A]
for man, animals, or plants, can be
conducted under P1 containment,

B. A new paragraph would be added
just before Section 111-0 begins, as
follows:

"When the reader finds that the
containment level given for the same
experiment is different in two different
sections within Part Ill, he may choose
which of the two leveb he wishes to use

-for the experiment."
C. The second paragraph of Section

I1-B-3 would be deleted. Revised
Section 11-B-3 would read as follows:

"III-B-3. Non-HVI Systems.
Containment levels for other classes of
experiments involving non-HVI systems
may be approved by the Director, NIH
(See Sections IV-E-1-b-(1)-(b), IV-_-1-
b-(2)-(c), and IV-E-1-b-(3)-(b)).

D. Section IV-E-1-b-2-f) would be
deleted. This Section currently reads as
follows:

T"IV-E-1-b-2)-fO. Assigning
containment levels for experiments in
which both donor and recipient are-non-

L I • I I
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pathogeaic prokaryotes (see Section III-
B-3}."

3. Proposed Appiloation Procedures
for M1nor Modificatkms of Previously
Approved Large-Scale Recombinant
DNA Experiments.

A Working Group of the Recombinant
DNA Advisory Committee (RAC) has
requested that the following language.
outlining proposed procedures for minor
modifications of previously approved
large-scale recombinant DNA
experiments be published in the Federal
Register for public comment:

"Procedures have been developed for
considering applications to grow more
than ten liters of an organism containing
recombinant DNA. These procedures
include consideration of the request by a
working group of the NIH Recombinant
DNA Advisory Committee, submission
of the request to the full RAC after
consideration by the working group, and
subsequent submission to the Director,
NIH, for final review. This procedure
has taken a minimum of two months.
Therefore, the following procedures are
proposed to expedite consideration of
requests to grow more than ten liters of
recombinant DNA-containing organisms
when these proposals represent minor
modifications of previously approved
experiments. Modifications include
deletion of sequences from the
recombinant DNA, changes in
promoters, addition of short segments
not affecting the nature of the expressed
products, and minor changes in the
properties of the host. Changes are
considered minor if they do not affect
either the containment properties of the
vector or the host, or the nature of
products made, or add new products.
Therefore, the procedures for dealing
with minor modifications have the
objective of determining that the change
is indeed minor. To determine whether a
change is minor, two levels of review
will take place: (1) By ORDA, which will
decide upon receipt of a request to
process it as a new request or as a
minor modification, and in the latter
case (2) by a working group of at least
two members of RAC."

The Working Group has proposed that
the following language be added to the
"Application Procedures for Large-Scale
Recombinant DNA Experiments":

"6. Proposals that the submitter
considers to represent minor
modifications of already approved
experiments will be handled by an
expedited procedure. A request must be
submitted to ORDA. This request should
include the changes made, the way in
which these changes were made (e.g.,
mutagenesis, recloning), and the nature
and results of any tests done to
determine that no major change has

oocurred (e.g, restriction enz)me
analysis, tests for produced products,
tests of vector mobilization).

"ORDA will detrmine whether the
submision represents a minor
modification of an approved experiment.
If so, the request will be submitted
promptly to a working group of at least
two RAC members. If possible, these
members should have been present at
the RAC discussion of approval of the
original experiment. If any member of
the working group does not agree that
the request represents a minor
modification, the application will then
be referred to the full RAC at its next
meeting. If the working group is
unanimous in concluding that the
changes do not alter the organism in a
way that is likely to affect containment
of the organism or the vector, or the
nature of the expressed product,
significantly from that presented
originally to RAC, recommendation for
approval will be transmitted to ORDA.
and, through ORDA, to the submitters.
Consideration of requests by working
groups should explicitly address the
following issues: Is the change likely to
compromise biological containment
provided by the host or the vector? Does
the change add to the biological
activities associated with the expressed
products in a way not considered by the
original submission?"

4. Request to Clone Sacchoronzyces
Cerevisiae DAA in Tetrahymena.

Dr. Eduardo Orias of the University of
California, Santa Barbara, requests
permission to clone Sacchoromyces
cerevisiae DNA in 21etrahymena
thermophila using S. cerevisiaelE. coll
hybrid plasmids.

5. Proposal to Amend Item 4 of
Appendix E.

Dr. Clarence Kado of the University of
California, Davis, has proposed that the
fourth entry in appendix E be modified
to read as follows:

"Cloned desired fragment from any non-
prohibited source may be transferred into
Agrobacterium tumefaciens containing a Ti
plasmid (or derivates thereof), using a
nonconjugative E. coli plasmid vector
coupled to a fragment of the Ti plasmid and/
or the orgin of replication of an
Agrobocterium plasmid. under containment
conditions that would be required for the
desired DNA in HV1 systems (i.e., that
specified in the subsections of Section [M-A).
Transfer into plant parts or cells in culture
would be permitted at the same containment
level."

6. Request for Lowering of
Containment Under Entr Four of
Appendix E,

Dr. Mary-Dell Chilton of Washington
University in St. Louis requests a
reduction in physical containment for

the manipulation in Agrobacterium
tume faciens of (1) the Saccharomyces
corevislae alcohol dehydrogenase 1
gone cloned in pBR322, and (2) the gene
coding for the maize (Zea mays) seed
storage protein zein. cloned in Charon
4A. The cloned DNA and the vectors
will be introduced into tobacco plants.
Appendix E entry four, currently sets
containment for such experiments at P3.
Dr. Chilton requests approval for these
experiments under P2 physical
containment. Her justification is
outlined in a letter to ORDA.

7. Request for titVi Certification of a
Schizosaccharomyces Pombe Host-
Vector System and Inclusion in Section
111-0.

Dr. Benjamin D. Hall of the University
of Washington requests that the fission
yeast, Schizosaccharomycespombe,
together with yeast-E col hybrid
recombinant plasmids be certified as an
HV1 host-vector system. Dr. Hall in
addition requests that this system be
included under Section M-0-. He has
provided ORDA with supporting
documentation.

Dated: November 20,1980.
Donald S. Fredrickson,
Director, National nstitutes of Health.

Note.--OMB's 'Manadatory Information
Requirements for Federal Assistance Program
Announcements" (45 FR 39592] requires a
statement concerning the official government
programs contained in the Catalog of Federal
Domestic Assistance. Normally NIH lists Ln
its announcements the number and title of
affected individual programs for the guidace
of the publc. Because the guidance in this
notice covers not only virtually every NIH
program but also essentially every federal
research program in which DNA recombinant
molecule techniques could be used, it has
been determined to be not cost effective or in
the public interest to attempt to list these
programs. Such a list would likely require
several additional pages. In addition, NIH
could not be certain that every federal
program would be included as many federal
agencies, as well as private organizations.
both national and international have elected
to follow the NIH Guidelines. In lieu of the
individual program listing. NIH invites
readers to direct questions to the information
address above about whether individual
programs listed in the Catalog of Federal
Domestic Assistance are affected.

NIH programs are not covered by OMB
Circular A-95 because they fit the description
of "programs not considered appropriate" in
Section 8-b)-{4) and (5) of that Circular.
[FR D_.c-3 mWed 11-Z5-80:4.5 a=]
BU.LIG COOE 4110-46-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
AD-FRL 1533-7]

Standards of Performance for New
Stationary Sources; Surface Coating of
Metal Furniture

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule and notice of
public hearing.

SUMMARY: The proposed standards of
performance would limit emissions of.
volatile organic compounds (VOC) from
new, modified, and reconstructed metal
furniture surface coating facilities. The

- proposed emission limit is 0.70 kilogram
of VOC per liter of coating solids
applied. Reference Method 24 would be
used to determine the VOC content or
organic coating materials and Reference
Method 25 would be used to determine
the VOC concentration in an exhaust
gas stream. Both reference methods
were promulgated on October 3, 1980,
(45 FR 65956). The proposed standards
implement Section 111 of Pie Clean Air
Act and are based on the
Administrator's determination that
surface coating of metal furniture
contributes significantly to air pollution.
The intent is to require new, modified,
and reconstructed metal furniture
surface coating facilities toeuse the best-
demonstrated system of continuous
emission reduction, considering costs,
nonair quality health, and
environmental and energy impacts.

A public hearing will be held to
provide interested persons an
opportunity for oral presentation. of
data, views, or arguments concerning
the proposed standards.
DATES: Comments, Comments must be
received on or before February 8, 1981.

Public Hearing. A public hearing will
be held on January 9, 1981 beginning at
9:00 a.m.

Request to Speak at Hearing. Persons
wishing to present oral testimony must

* contact EPA'by January 2, 1981.
ADDRESSES: Coments. Comments should
be submitted (in duplicate if possible)
to: Central Docket Section (A-130, -
Attention: Docket Number A-79-47, U.S.
Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460.

Public Hearing. The public hearing
will be held at the Environmental
Research Center Auditorium, Research
Triangle Park, N.C. Persons wishing to
present oral testimony should notify Ms.
Deanna Tilley, Standards Development
Branch (MD-13), U.S. Environmental
Protection Agency, Research Triangle

Park, North Carolina 27711, telephone
number (919) 541-5477.

Background Information Document.
The Background Information Document
(BID) for the proposed standards may be
obtained from the U.S. EPA Library
(MD-35), Research Triarigle Park, North
Carolina 27711, telephone number (919)
541-2777. Please refer to "Surface
Coating of Metal Furniture-Background
Information for Proposed Standards,"
EPA-450/3--80-007a.

Docket Docket No. A-79-47,
containing supporting information used
in-developing the proposed standards, is
available for public inspection and
copying between 8;00 a.m. and 4:00 p.m.,
Monday through Friday, at EPA's
Central Docket Section, West Tower
Lobby'Gallery 1, Waterside Mall, 401 M
Street, SW, Washington, D.C. 20460. A
reasonable fee may be charged for
copying.
FOR FURTHER-INFORMATION CONTACT:
Mr. Gene W. Smith, Standards
Development Branch. Emission
Standards and Engineering Division
(MD-13), U.S. Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711, telephone number (919)
541-5421.
SUPPLEMENTARY INFORMATION:

Proposed Standards
The proposed new source

performance standards (NSPS) would
apply to new surface coating facilities at
metal furniture manufacturing plants. In
addition, existing surface coating
facilities would be covered if they were
to undergo a modification that would
result in an increase of VOC'emissions
or a reconstruction. Emission of VOC
from each affected facility would.be
limited to 0.70 kilogram of VOC per liter
of coating solids applied. This numerical
emission limit takes into account the
mass of VOC per liter of coating solids
in the paint and the transfer efficiency
with which it is applied to yield the
mass of VOC per-liter of coating solids
applied. The numerical emission limit
could be met by the use of high solids
coatings (i.e., 68 percent by volume
solids coating with a solvent density of
0.88 kilogram per liter) applied at a 60
percent transfer efficiency. Transfer
efficiencies of 60 percent or greater can
be attained when applying high solids
coatings with manual or automatic
electrostatic spraying equipment.

The proposed standards could also be
met with the use of other coating types
appliedl by various application
techniques. Examples of these include
waterborne coatings (equivalent in
emissions reduction to a 75 percent
solids coating) applied by electrostatic,
air or airless spray, dip,
electrodeposition, or flow techniques;

powder coatings (100 percent solids)
applied by electrostatic spray or
fluidized bed; and paints with lower
solids content (less than the 68 percent
by volume solids coating) if the
increased solvent content is offset by
higher transfer efficiencies.

The proposed standards could also be
met with an emission control system
which consists of a capture system and
an emission control device or a
combination of an emission control
system and a low-organic-solvent
coating (high solids or waterborne).
Either of these methods would be
acceptable if the owner or operator
could show the Administrator that the
control technology would achieve the
proposed standards.-

Although none of these control
options are universally applicable, at
least one option is available for all
products produced by the metal
fuinittie industry.

To determine compliance,
performance tests would be conducted
each calendar month. Thiswould
consist of calculating the monthly
weighted average mass of VOC per
volume of coating solids applied using
the transfer efficiency values provided
in the proposed standards. The owner or
operator would obtain the information
necessary to calculate emissions from
formulation data supplied by the
manufacturer of the coating or from an
analysis of each coating by Reference
Method 24 or by an equivalent or '
alternative method acceptable to the
Administrator. Coating and organic
solvent usage data would be obtained
from company records. In the case of a
question regarding the VOC content of
coatings, Reference Method 24 would
serve as the means by which the VOC

-content of the coating, and the resultant
emissions, wpuld be determined.
Violations would be reported within 10
calendar days after the end of the
calendar month.

When an incinerator is used to
achieve compliance, Method 25 would
be used during an initial 3-hour
compliance test to determine the control
efficiency. During this initial compliance
testing with Method 25 the incinerator
combustion temperature would be
recorded and reported. The proposed
standards also contain performance test
provisions for an affected facility that
uses an organic-solvent recovery system
to attain compliance..The owner or

-operator would be required to calculate,
by the equations contained In the
proposed standards, the uncontrolled
VOC emissions from each affected
facility and the emissions reduction
achieved by the recovery device. The
owner or operator would also be
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required to record daily the amount of
organic solvent recovered by the system.

EPA estimates that the proposed
standards would affect 800 new and
1,200 modified or reconstructed sources
between 1980 and 1985.

Summary of Environmental, Energy, and
Economic Impacts

The typical "uncontrolled" mettd
furniture manufacturer applies paint that
contains about 35 percent by volume
solids. In contrast, a Control Techniques
Guideline (CTGJ document entitled
"Control of Volatile Organic Emissions
from Existing Stationary Sources,
Volume HI Surface Coating of Metal
Furniture" (EPA-450/2-77-032) which
defines reasonably available control
technology (RACT) recommends that a
60 percent by volume solids coating be
adopted by States in their State
Implementation Plans (SIPs). The same
metal firniture manufacturer applying a
CTG-complying coating would emit
about 60 percent less VOC than when
applying the uncontrolled coating. It is
estimated that this CTG
recommendation could reduce emissions
of VOC from about 49.8 megagrams per
year to about 19.4 megagrams per year.
The proposed standards would reduce
VOC emissions to about 13.7 megagrams
per year for the typical plant which is an
additional 30 percent emission reduction
below the CTG recommendation. Also.
when compared to uncontrolled
emissions, the proposed standards
would reduce national VOC emissions
from-new, modified, and reconstructed
facilities by about 55 gigagrams during
the fifth year.

The impact of the proposed standards
on water pollution would depend on the
control option selected. For example,
water use in spray booths would be,
unnecessary when powder coatings are
used. Therefore, there would be a
decrease in wastewater discharged
when the proposed standards are met
by employing powder coatings.
Wastewater discharges could be
expected not to increase for plants
which utilize high solids and waterborne
coatings. The quality of wastewater
discharged is expected to remain the
same for plants that apply high solids
coatings when compared to that from
plants that apply solvent-borne coatings.
However, the quality of wastewater
discharged from plants applying
waterborne coatings could be reduced
because these coatings contain water-
miscible solvents. Finally, where
incineration is used. the water pollution
impact would depend on the type of
coating used.

The impact on solid waste generation
also depends on the control option

selected Powder coatings are gerarl.
recycled so that there is little waste,
High solids and waterborne coatings
produce about the same amount ui stud
waste as solvent-borne coatirgs '1 e
use of emission control syst ns on a
bake oven is expected to have no effed
on the amount of solid waste gi-nerated
from the types of coatings aprlwd

Energy savings could be pusslbe for
all uncontrolled coating facihties that
employ any of the a% ailable control
options to meet the proposed standard,
Compliance with the proposed
standards by using a 68 percent of
volume solids coating would result in an
energy savings of up to 8.9 pitaioules
over the first 5 years of the proposed
standards due Jo a decrease in solvcnt
usage. This is equivalent to
approximately 230,000 cubic me:ters (1-45
million barrels) of crude oil.

For a typical metal furniture
manufacturer complying with the
recommended CTG. energy
requirements would vary depending
upon which control option is employed
to meet the proposed standards, Energy
consumption would decrease by about
20 percent (1500 gigajoules) if powder
coatings were used. Energy consumption
would'increase, however, with the use
of waterborne coatings or with
incineration plus a CTG coating by
about 3 percent (230 gigajoules) and 7
percent (520 gigajoules), respectively.

The economic impact summary
presented in this section is based on the
total anticipated costs of constructing
and operating a new coating facility.
Many of the control options considered
in-olve a redesigning of the coating
facility rather than simply adding
equipment to an existing design Usually
powder coatings and waterborne
coatings, for example, could not be
applied in a spray booth equipped to use
a solvent-based coating, For this reason,
the capital and annualized costs
represent a comparison of the total cost
of each type of controlled famulil rather
than an incremental difference in the
cost of each type of facility.

For a new typical spray coating
facility with two painting lines the initial
capital and arnualized costs do not 'ary
significantly regardless of which control
option would be employed to ccmply
v. ith the proposed standards Capital
costs for each facility using the different
control options are expec,e1 to ringe
from about S9t0.000 (high solids
coatings) to about $1,200,000
(waterborne coalngs). The capital co04
for a typical CIC coatrg facil.v or a
tN pical uncontrolled coating fa Ality
would be about $960,000. The
industrywide incremental Capilal cost Q'
complying with the proposed standards

oer the first 5 years is expected to
range from zero to $252,000.000
depending uron line changes beca-;se of
the seILeted control option. This range is
ased on the projectin of 2,000 affected

facilities during the first 5 years of 'he
proposed standards, The initial
annualized costs for the differcnt control
options wc uJd range from about S600,000
to $700.000. These initial annualizzd
custs would be comparable to the imnial
annualized costs for a typical CTG
coating facility ($620,000) and a typical
uncontrolled facility ($630,000).

Total annualized costs (or savlings)
%ary depending upon which control
option would be employed to comply
with the proposed standards for all new.
modified, and reconstructed spray
coating plants (e g., large, medium, and
small sizes). For these facilities the fifth
year industrywide annualized costs for
incineration, and for waterborne
coatings, would be about $18,000000. An
industrywide savings of $15,000,000
would result in the fifth year if high
solids coatings were used. The total
industrywide annualized costs for
powder coatings could vary from a
savings of $.000,000 to a cost of
$126,000,000 depending upon achieved
coating thickness and other factors. The
projected industrywide annualized cost
to comply with the proposed standards,
based on an anticipated mix of low-
organic-solvent coatings, would be
about $11,000ooo.

The economic impacts of the proposed
standards were evaluated based upon
reduced profitability, infiationary
impact, and expected price increases.
The highest profit impairment is
expected for small metal furniture
manufacturers (4,000 liters of coatings
consumed annually) regardless of
control option. The maximum impact
could result in about a 1.3 percent
increase in the whclesal price of a
metal furniture product from the small
manufacturer.

Several mdtL- rEprcsentatives
submitte d conmer~s, foalowing the
National , rv:-tion Control
Techn;qus Ad2 sor. Committee
(NAPCIACJ prtsentation, relatEd to the
anticipated ec oicio imp3ct of the
proposd standirds. These comcMnts,
along with the supporting data provided.
have Lecn incao-rated in-o the BID and
are refiec~ed ! Lie preceding sumr-ma-y.
How er , th ? Admlnistrator wclzomes
additional crmments related to the
eoncmi, impa!t analysis. Comnierts
should contain spocfic information and
dita pFrtinenl Io the issue and
su.gi,sted alternative c:rurses of actizin
that would avoid this impacL
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Rationale

Selection of Source for Control -

The "Priority List and Additions to the
List of Categories of Stationary
Sources," promulgated at 44 FR 49222 on
August 21, 1979, ranked sources
according to the impact that the
standards promulgated in 1980 would
have on emissionsand public health in
1990. The surface coating of metal
furniture is listed as a minor source
category on this listing. This
classification as a minor source is due
primarily to the fact that individual
metal furniture surface coating facilities
typically emit less than 100 tons of VOC
per year. However the Priority List
states that "the metal furniture coating
industry is also a-significant source of
VOC emissions, and there are over 300
existing facilities with the potential to
emit more than 100 tons per year."

There are approximately 1,400 metal
furniture manufacturing establishments
in the United States which paint their
products. These metal furniture.
manufacturers are located throughout
the country and are generally situated in
highly populated urban areas. In fact, 70
percent of the industry is concentrated
in nine highly populated states. The size
range of these establishments and the
types of metal furniture products
produced are diverse. A large metal
furniture manufacturer may have six or
more coating lines while a small.
manufacturer may have only one
coating line. The total number of coating
lines in this industry is estimated to be
about 3,100. This is approximately two
coating lines for each establishment,
which is considered to be a "typical"
manufacturer. This typical manufacturer
would consume from 67.600 to 87,000
liters of coating annually, and paint
780,000 square meters of metal furniture
products. 'About 85 percent of the new
coating lines are expected to apply paint
by spraying methods.
'The metal furniture industry emits

about 95.5 gigagrams (1975 data) of VOC
per year. The emissions of VOC result
from usage of solvent-borne coatings by
the industry. These paints contain
organic solvent mixtures of aromatics,
saturated and unsaturated aliphatics,
alcohols, ketones, esters, and ethers.
The emissions of these organic solvents
contribute to ozone formation in urban
atmospheres. EPA has established a
National Ambient Air Quality Standard
(NAAQS) for ozone of 0.12 microgram
per cubic meter which is currently
exceeded in those states where metal
furniture manufacturing establishments
are concentrated. Information
concerning health and welfare effects
associated with ozone can be found in

"Air Quality Criteria for Ozone and
Other Photochemical Oxidants," EPA-
600/8-78-004, April 1978.

Moreover, the metal furniture industry
is projected to have an annual growth
rate of 4 percent. The growth rate is
expected to remain at this level through
1985. Based on this growth, the industry
will contribute increasing amounts of
VOC to urban atmospheres.

Therefore, industrial surface coating
of metal furniture was selected for
regulation. This selection is based upon
the metal furniture industry's priority
listing, the number of affected facilities,
painting method, the yearly VOC
emission rate, the growth rate of the
industry, and the location of this
industry in or near highly populated
urban areas.

Selection of Pollutants and Affected
Facilities

Metal furniture manufacturers emit
both particulate matter and VOC.
-Particulate matter is presently being
controlled by the industry; however,
VOC emissions are not controlled. They
are emitted-from the coating application,
touch-up, flash-off, and bake oven areas.
VOC emissions occur when the coating
is.applied and while the-coated metal ,
furniture part travels ona'c6nveyor line
through the application area. The
coating on the metal furniture parts
Iraveling on a conveyor line is the
source of VOC in the flash-off and bake
oven areas. The remainder of the
operations at a metal furniture
manufacturing plant are not included in
the proposed standards because these
are not significant sources of VOC,

-Touch-up operations are not included
because they consume very little paint
in comparison to the total amount of
paint used in the coating application
area. Clean-up operations would not be
regulated under the proposed standards
because VOC emissions from these
operations are very difficult to quantify
and control. Therefore, the affected
facilityois the combined coating .
application area, flash-off area, and
bake oven area. This combination was
selected as the affected facility because
emissions from each area and their
controls relate directly to the coating of
the product.

The last consideration made
concerning the affected facility was
whether or not to establish a lower.
"cutoff" level of paint consumption in
order to exempt smaller facilities from
the proposed standards. The approach
employed was to consider a cutoff level
based on the amount of paint used or
the capacity of the coating line.
However, no cutoff level was
established because of the possibility of

wide variations in the amount of paint
consumed'yearly. The variability in the
amount of paint consumed is a function
of the economy. As a result, the
consumption rate of paint may vary
significantly from year to year. Several
methods of determining the rated
capacity of a boating line were
investigated, but no decision was
reached as to which would be most
equitable. The Administrator
specifically invites comments
concerning this Issue. Any comments

'submitted to the Administrator on this
issue, however, should contain specific
information and data pertinent to an
evaluation of the magnitude and
severity of any adverse Impact and
suggest alternative courses of action to
avoid this impact.

Selection of Basis of Proposed
Standards

Three control technologies were
identified for reducing VOC emissions
from metal furniture coating lines: (1)
low-organic-solvent coatings, (2)
transfer efficiency improvements based
on coating application technique, and (3)
emission control systems. Low-organic-
solvent coatings include powder, high
solids, and waterborne coatings. All of
these coatings are presently being
applied to metal furniture parts. None of
the three types of coatings, however, are
universally applicable for all metal
furniture products because of
differences in appearance needs,
desired film thickness, required color
changes, and other customer demands,

Powder coatings offer the largest
emission reduction because they do not
contain organic solvents. Powder
coatings are applied by either
electrostatic spraying devices or
fluidized bed processes. Application of
powder coatings to metal furniture parts
by electrostatic spraying requires
electrically charging the powder
particles which are then attracted to the
grounded part. In contrast, in the
fluidized bed process the metal part Is
preheated, then dipped into a bed of air-
fluidized particles. Both thermoset and
thermoplastic powder coatings are being
successfully applied In the metal
furniture industry. Thermoset powders
harden during heating as a result of
cross-linking or polymerizing of the resin
in the coating. Thermoplastic powders
soften with the application of heat and
resolidify during cooling. Powder
coatings are normally selected when a
thick and.durable coating is required.
However, thinner film thicknesses are
now being achieved with thermoset
powders. Powder coatings are applied
electrostatically at thicknesses from 2.54
x 10 - 2 to 20.3 x 10-2millimeters (1.0 to
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8.0 mils). Coating tlidatesses achieved
with the fivi&%ed bd process raWe
from 15.2 x 1072 to 162 x 10- 2mfllimetrs

(6.0 to 80 Yils. Powder coatings oannot
be used, however, at facilities requiring
a large number (grater than 10) of color
changes per day.

Coatings containing from 50 to 80
percent by volume solids are being
applied to metal furniture parts instead
of conventional solvent-borne coatings
that contain 25 to 35 percent by volume
solids. These coatings reduce VOC
emissions by replacing much of the
organic solvent with solids. For a 68
percent by volume solids coating, the
VOC emission reduction achieved
relative to an uncontrolled and a CTG
coating is 73 and 30 percent,
respectively. The use of coatings
containing up to 68 percent solids is
demonstrated in this industry with all
applicable electrostatic spraying
techniques, including guns, disks, and
bells. Although coatings containing
greater than 68 percent solids are
currently being applied in the industry,
their use has not been adequately
demonstrated using a manual
electrostatic spraying device. At
present, the majority of the metal
furniture industry using high solids
coatings applies single-component heat-
converted materials. These coatings
form a film when they are cured inside
an oven. Coating thicknesses achieved
range from 2.54 x 10- 2 to 3.81 x 10- 2

millimeters (1.0 to 1.5 mils). Several
metal fiuniture facilities using high
solids coatings are complying with
existing SIP regulations based upon the
CTG-recommended doating. High solids
coatings cannot be used, however, when
a facility desires an especially thick
coating or when the method of
application is dip or flow coating.

Waterborne coatings are applied by
spray, dip, electrodeposition, or flow
techniques. All four application methods
are used in the metal furniture industry.
The majority of waterborne coatings
currently applied contain about an 82/18
water-to-organic solvent ratio, with 35
percent by volume solids present in the
paint. Waterborne coatings applied by
the electrodeposition process usually
contain less solids by volume. These
coatings are able to achieve coating
thicknesses comparable to conventional
organic solvent-based coatings.
Substitution of a typical waterborne
coating applied by electrostatic spraying
or dipping could be expected to reduce
VOC emmissions relative to the
uncontrolled and CTG-reconimended
facilities by about 80 and 50 percent,
respectively. A waterborne coating
applied by electrodeposition reduces

VOC emisions for the uncontruled and
CTG-roommended facilities by about
95 and 85 percent, respectively. As with
powder and high solid coatings,
waterborne ooatings cannot be used in
all cases because of the limited flim
thicknesses achievable and the
problems associated with
electrostatically spraying such a highly
conductive material.

The second control technology is
improvement of transfer efficiency,
based upon the method employed to
apply the coating. Transfer efficiency
defines the effectiveness at which solids
are applied to the metal furniture part.
The lower the transfer efficiency, the
higher the VOC emission rates because
more coating must be used to achieve
the same thickness. The lowest transfer
efficiencies reported range from 25 to 50
percent; these are for air and airless
spraying equipment. Higher transfer
efficiencies (60 to 95 percent) for
spraying equipment are obtained with
the electrostatic type equipment. The
transfer efficiency of 60 percent
represents the lower end of a range of
efficiencies reported by paint suppliers
and application equipment vendors.
Therefore, 60-percent transfer efficiency
was selected as the basis for the
proposed standards. Although the
highest transfer efficiencies are
achieved with dip, electrodeposition,
and flow coating techniques, about 85
percent of this industry uses traditional
spraying techniques.

The only emission control system
known to be in use in this industry is an
incinerator, located at one plant. This
incinerator is used to control VOC
emissions from a bake oven.
Incineration of VOC emissions is about
96 percent efficient. This efficiency was
determined from stack test data
obtained by EPA during the
development of the proposed standard
for automobile and light-duty truck
surface coating operations.

Specific control options selected from
the available control technologies
include 65 and 70 percent by volume
solids coatings, waterborne coatings,
powder coatings, and a CTG-complying
coating plus incineration. Based upon a
comparison with CTG level of control
(i.e., 60 percent by volume solids
coating), four regulatory alternatives
were established. These regulatory
alternatives (labeled 1. 11, 111. and IV)
require, respectively, no additional
control above the CTG (no NSPS), 30
percent above the CTG 50 percent
above the CTG, and 85 percent above
the CTG.

All of the control option may be
employed to achieve Regulatory
Alternatives I and I. Regulatory

Alternative III requires the use of
waterborne coatings or a control options
that provides equal or higher emission
reduction,

Regulatory Alternative IV is based
upon the highest emission reduction that
may be achieved above the CTG-
recommended level of control far a
spray and dip coating line. The h-ghest
emission reduction for the spray coating
line is about 99 percent (powder

coatings), and the highest for a dip
coating line is about 85 percent
(waterborne applied by
electrodeposition). As a result, VOC
emission reduction above CTG-
recommended requirements for
Regulatory Alternative IV was
established at 85 percent so that both
powder and waterborne
(electrodeposition) may be employed to
achieve the designated emission
reduction.

Environmental impacts were also
evaluated for the four regulatory
alternatives. None of the alternatives
resulted in increased solid waste
generation or decreased water quality.
Also, when compared to uncontrolled
facilities, there are energy savings
possible with each regulatory
alternative. The energy impact for a
facility complying with the CTG-
recommended level is about the same as
that for each regulatory alternative.

For all regulatory alternatives the
estimated total capaital costs are about
the same. However, total annualized
costs for the first 5 years of the proposed
standards would vary depending on
which control option is utilized to
achieve the control level specified by
each regulatory alternative. If coatings
containing 80 to 70 percent by volume
solids are employed to comply with
Regulatory Alternatives I and II, there is
a potential for annualized savings.
Regulatory Alternative Il results in the
highest annualized costs if waterborne
coatings are employed to achieve the
required regulatory alternative.

The proposed standards are based on
Regulatory Alternative H. This selection
was based on the decision that all
estimated impacts associated with
Regulatory Alternative II were
considered to be reasonable. This
alternative also provides all facilities
with at least one control option that
could be used to comply with the
proposed standards. Basing the
proposed standards on an alternative
that would require the use of
waterborne or powder coatings would
preclude the use of high solids coatings.
This approach would prevent some
facilities from complying with the
proposed standards because of their
inability to use powder or waterborne
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coatings. Basing the proposed standards
on the use of incineration was rejected
because of the cost and energy impacts
associated with this option. There Is
also a potential for an annualized cost
saving with Regulatory Alternative II.
Selection of Format of Proposed
Standards

A number of difference formats for the
proposed standards are available. The
format ultimately selected must be
compatible with any of the control
options that could be used to comply
with the proposed standards. The
formats considered were emission limits.
expressed in terms of: (1) the
concentration of VOC emissions in the
exhaust gases discharged to the
atmosphere; (2) overall control
efficiency; (3) mass of VOC emissions
per unit of production; (4) mass of VOC
emissions per volume of coating (less
water); and (5) mass of VOC emissions
per volume of coating solids applied.

The major advantage of a
concentration format is simplicity of
enforcement. Compliance could be
directly measured using Reference
Method 25. There are, however,.tw6
significant drawbacks to the use of this
format. Regardless of the control
approach chosen, emission testing
would be required for each stack
exhausting gases from the surface
coating operations. Another potential
problem with this format isthe difficulty
of determining whether dilution air is
intentionally added to reduce the
concentration of VOC in the gases
discharged to the atmophere, or whether
the air is added-to the application or'
drying operations to optimize
performance and maintain a safe
working space. The concentration
format therefore, is unacceptable.

A control efficiency format would
require coating facilities to reduce
emissions by a specified percentage.
This has the advantage of allowing each
facility to use whatever method is
preferred to reduce the emissions. The
disadvantage is that a baseline emission.
rate must be established for each facility
to determine how much the emissions
must be reduced to comply with the -
proposed standards. This baseline is
likely to vary from plant to plant. In
addition, this-type of format would
require well operated facilities to reduce
emissions by the same percentage as

- poorly operated-facilities. This could
place the well-operated coating facilities
at an economic disadvantage relative to
their competitors. For these reasons, this
format was not selected.

A format of mass of VOC emissions
per unit of production would relate
emissions to individual plant production

on a direct basis. Where high solids or
conventionally applied waterborne
coatings are employed, the average
VOC -content of the coating materials
could be determined by using Reference
Method 24 or coating supplier's
formulation. The volume of coating
materials used and the percent solids
could be determined from purchase
records. VOC emissions could then be
calculated by multiplying the VOC
content of the coating materials by the
volume of coating materials used in a
given time period, and dividing the
result by the number of furniture items
produced during that time period. This
would provide a VOC emission rate per
unit of production. Consequently,
procedures to determine compliance
would be direct and straightforward.
However, this procedure woud be very
time consuming because it would
require data collection every time the
product mix was varied.or a new part
was added. In addition, this format,
would not account for the difference in
surface coating requirements for various
items due to size and configuration. This
would result in a different emission
standard for every piece of metal

'furniture coated. As a result,'
manufacturers of larger items would be
required to reduce VOC emissions more
than manufacturers of smaller items. For
these reasons, this format was not
selected.

The fourth format, mass of VOC
-emissions per volume of coating applied
(minus water), is the one employed in
the CTG document. The principal
advantage of this format is that
enforcement is relatively simple.
However, one disadvantage is that
transfer efficiency is not part of the
format andas a result, a CTG or NSPS
coating may emit more VOC than a non-
complying coating because of the
differences of obtainable transfer
efficienciet due to different painting
techniques. Also, it is difficult to
determine a'numerical limit for affected
facilities using-a new coating and add-
on control equipment because this
format does not consider transfer

'efficiency. As a result, this format was
not selected.

The last format, which uses mass of
VOC emissions per volume of coating"
solids applied, has the advantage of not'
requiring stack emission tests unless
add-on emission control devices are
used to comply with the proposed
standards. Dilution air in the exhaust
stream would not present a problem
with this format. The problem of varyng
part sizes and configurations would be
eliminated because the format is in
terms of volume of coating solids

applied, which is independent of the
surface area and number of Items
coated. This format would also allow
flexibility in the selection of control
systems because it is usable with any of
the control methods. The format also
takes into consideration the transfer
efficiency of the coating technique.
Because this format overcomes the
varying dilution air and part size
problems inherent with the other
formats and considers transfer
efficienci where other formats-do not, It
has beqn selected as the format for the
proposed standards.
Selection of Numerica! Emission Limit

The numerical emission limit selected
for the proposed standards is 0.70
kilogram of VOC per liter of coating
solids applied. This numerical emission
limit is based on the selection of
Regulatory Alternative II as the basis of
the proposed standards. Regulatory
Alternative II was previously defined as
an additional 30 percent reduction in
VOC emissions beyond that
recommended in the CTG document,
Establishing the numerical emission
limit based upon Regulatory Alternative
II permits each metal furniture
manufacturer to-select one of the
available control options to achieve
compliance. The numerical emission
limit of the proposed standard could be
calculated from the following
conditions:

1. The use of a coating material
containing 68 percent by volume solids,

2. The coating is applied at a transfer
efficiency of 00 percent.

3. The solvents In the coating material
have a density of 0.88 kilogram per liter.
These-conditions are based on data
provided by the metal furniture industry,
and coating and application equipment
vendors. Each of the conditions
represents currently available
technology which has been used
successfully in the metal furniture
industry.

For a coating system meeting the
conditions stated above, the emission
rate is calculated to be 0.70 kilogram of
VOC per liter of coating solids applied.
Due to the numerous emission reduction
techniques available and the flexibility
allowed by the format of the proposed
standards, a variety of technologies may
be used to meet the emission limit. The
proposed standards can be achieved as
a minimum by using any of the low-
organic-solvent coatings, If applied
electrostatically. Low-organic-solvent
coatings applied by dip, flow, or
electrodeposition techniques will also
achieve the proposed numerical limit
because of the high transfer efficiency of
these methods. Powder coatings applied
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by electrostatic spray or fluidized bed
meet the proposed numerical limit. As a
result, all of the control options can
meet the proposed numerical limit.
Modification and Reconstruction
Considerations

New source performance standards
apply to modified and reconstructed, as
well as to new facilities. Upon
modification or reconstruction, an
existing facility becomes an affected
facility. The criteria for making
modification and reconstruction
determinations are presented in § 60.14
and § 60.15, respectively, of the general
provisions of 40 CFR Part 60, and are
applicable to all standards of
performance promulgated under Section
111 of the Clean Air Act.

If the proposed standards go into
effect, during the first 5 years there are
expected to be about 2,000 affected
facilities. Of these 2,000 affected
facilities, approximately 60 percent are
expected to be modified or
reconstructed facilities, which would be
required to comply with the proposed
standards.

The metal furniture industry has
expressed concern that expenditures
made to comply with SIP requirements
might bring the facility under the
proposed standards as a reconstruction.
The industry believes that it is unfair for
compliance with one regulation to
trigger coverage by a more stringent
regulation. Comments are requested on
the legality and economic consequences
of an exemption from the reconstruction
provisions under these circumstances.

-Any comments submitted to the
Administrator, however, should contain
specific information and data pertinent
to an evaluation of the magnitude and
severity of any adverse impact and
suggested alternative courses of action
that would avoid this impact.
Method of Determining Compliance

The procedure for determining
monthly compliance with the proposed
standards could vary depending on
which control option is selected by the
facility. The compliance determination
procedure for all facilities begins as
follows:

1. Calculate the mass of VOC, as
applied, of all coating materials used
during the calendar month for which the
determination is being made. The data
necessary to calculate the mass of VOC
may be obtained from the coating
formulator or through a coating analysis
using Reference Method 24. When
coating formulation data are used, the
owner or operator must also include all
dilution solvents added to the coating at
the facility.

2. VOC emissions are then calculated
by dividing the mass of VOC (step 1) by
the multiplication product of the coating
solids by volume applied and the
appropriate transfer efficiency
expressed as a decimal.

If the VOC emissions calculated in
step 2 are greater than the proposed
numerical emission limit, the facility is
in violation of the proposed standards
for the month and additional control is
necessary. In situations where a lower
solvent content coating or an increased
transfer efficiency is used to bring the
facility into compliance, the preceding
steps are repeated in subsequent
performance tests using the new set of
conditions. However, if the facility
chooses to achieve compliance by
adding a control device, the following
additional steps must be followed:

1. The initial compliance
determination requires the use of
Reference Method 25 to determine the
VOC concentration in the effluent gas
stream before and after the control
device. Calculate the control efficiency
of the device by using the test results.

2. Determine the percentage of the
total VOC emissions from the facility
which enter the emission control device.

3. Calculate the overall VOC emission
reduction efficiency achieved by
multiplying the percentage of VOC
emissions which enter the control device
(step 2) by the efficiency of the control
device.

Detailed procedures, as well as the
equations to be used for these
calculations, are containd in the
proposed standards. These procedures
would require determining the VOC
emissions from the coating materials
used in each surface coating operation.
This could be accomplished by periodic
analysis of paint samples collected at
the application area; however, such an
analysis is expensive and time
consuming. Paint companies routinely
perform analyses of the solids and
solvent content of the coatings they sell.
This represents an inexpensive method
of determining the VOC emissions from
the coating. Therefore, a record of the
coating supplier's coating formulation or
analysis of the solvent and solids
content of all coating materials
purchased for each coating line within a
plant would be required to be
maintained. The Administrator would
reserve the right to require Reference
Method 24 testing to assure that
compliance with the proposed standards
is being achieved. This in itself,
however, would not provide sufficient
information to determine compliance
because solvent paint dilutions may
occur prior to paint application. In order
to account for this, a record would also

be required of all organic solvent which
is purchased and used for the purpose of
coating dilution by each coating line
within the plant. This information would
allow calculation of the total mass of
VOC in all coatings consumed after
viscosity control, thereby permitting
determination of whether the applied
coating formulation conforms to the
requirements of the proposed standards.

Selection of Afonitoring Requirements
Monitoring requirements are normally

included in standards of performance to
ensure that emission control
requirements are met and that control
devices are properly operated and
maintained.

The owner or operator would be
required to calculate and record the
VOC emissions per volume of applied
solids from each affected facility for
each calendar month. Each monthly
calculation would be considered a
performance test. Where incineration is
used to comply with the proposed
standards, a monitoring device would be
required to continuously record the
combustion temperature of the control
device. Following the performance test,
the combustion temperature would be
monitored and any period of more than
3 hours during which the temperature
drops more than 50"C below the
compliance test level would be reported
quarterly.

Selection of Performance Test Methods
Performance tests would be required

for add-on control devices to determine
compliance with the proposed
standards. Reference Method 25,
"Determination of Total Gaseous Non-
Methane Organic Emissions as Carbon,"
would be used to measure VOC
concentration before and after the add-
on control device. The estimated cost for
conducting a test with this method
before and after the control device Is
about $4,000.

The solids and organic solvent
content of coatings would be determined
based upon the paint supplier's coating
formulation. However, Reference
Method 24, "Determination of Volatile
Organic Matter, Water Content, Density,
Volume Solids, and Weight Solids of
Surface Coatings," would be used to
verify the paint supplier's data. This
method combines several ASTM
procedures which are published
industry techniques.

Measurement of transfer efficiency
would not be required for the proposed
standards. Instead, transfer efficiency
numbers are provided for each coating
application technique. These numbers
are based upon data collected from
metal furniture manufacturers, paint

I i
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manufacturers, and paint application
equipment manufacturers. However, if a
manufacturer can, justify to. the
Administrator's satisfaction that other.
values for transfer efficiencies are
appropriate, the Administratorwil,
approve their use on a case-by-case
basis. In making this, determination the
Administrator will consider: (1) the
surface area of d1 parts~painted on.the.
new coating line, (2) the number of parts
painted, (3) the coating consumed and
the procedures used to measure
consumption, (4) the thickness of
applied coating, and (5] the method of
calculating transfer efficiency.

Impact of Reporting Requirements
During 1980 to 1985, there are

expected to be about 2,000 affected
facilities. The time required for
compiling the initial compliance report
for a typical spray painting plant (two
coating lines) would be about 23 person-
hours. The total time required by the
industry for all.of the affected facilities
would be about 46,700 person-hours by
1985.

An additi6nal report would be
required for affected facilities that
install a new add-on control device. For
a typical plant-the time required for
performing the initial compliance test,
compiling data and reviewing the test
report would be about 400 person-hours.
After the initial compliance test, the
incinerator combustion temperature -
would be reported quarterly.

The Administrator specifically invites
comments concerning the reporting
requirements of the proposed standards.
These requirements can be found in
§ 60.314 and § 60.315 'of the proposed
standards. Any comments submitted to
the Administrator should contain
specific information and data pertinent
to an evaluation of the magnitude and
severity of any adverse impact and
should suggest alternative, courses of
action to avoid this impact.
Recommended alternative reporting
requirements should contain complete

,instructions and should state all the
reasons why the recommended
requirements would be- cohsidered an
improvement.

Public Hearing
A public hearing will be held to

discuss the proposed standards in
accordance with Section 307(d)(5) of the
Clean Air Act. Persons wishing to-make
oral presentations should cofitact EPA
at the address given in the ADDRESSES °

section of this preamble. Oral
presentations will be limited-to 15.
minute each. Any member of the public
may file a written statement before,
during, or within 30 days after the

hearing. Written statements should-be
addressed. to the Central Docket Section
address given in the ADDRESSES
section of this preamble.

A verbatim transcript of the hearing
and written statements will be available
for public inspection and copying during
normalworking hours atEPA's Central
Docket Section in Washington, D.C. (see
ADDRESSES section of this preamble).

Docket
The docket is, an organized. and

"complete file of all the information
submitted to or otherwise considered in
the development of this proposed
rulemaking. The principal purposes of
the docket are (1) to allow interested
parties to: readily identify and locate
documents so that they can intelligently
and effectively participate in the
rulemaking process, and (2) to serve as
the record in. case of judicial review.

f- Miscellaneous
As prescribed by Section 111,

establishment of standards of
performance for surface coating of metal
furniture was preceded by- the
Administrator's determination (40 CFR
60.16, 44 FR 49222, datecTAugust 21,
1979], that these sources contribute
siguficantly to air pollution which may
reasonably be anticipated to endanger
public health or welfare. In accordance
with Sectior 117 of the Act, publication
of this proposal was preceded by
consultation with appropriate advisory
committees, independent experts, and
Federal-departments and agencies. The
Administrator wil welcome comments
on all aspects of the proposed' "
regulation, including economic and
technological issues.

It should be noted that standards of
performance for new sources
established under Section 111 of the
Clean Air Act reflect:
* * * application of the best technological

system of continuous emission reduction
which (taking into consideration-the cost of
achieving such emission reduction, and
nonair quality health and environmental
impact and energy requirements) the
Administrator determines has been
adequately demonstrated [Section 111(a)(1)].

Althoughithere may be an emission
control technology available that can
reduce emissions below those levels
required to comply with standards of
performance, this technology might not
be selected as the basis of standards, of
performance due to costs associated
with its use. Accordingly, standards of
performance should not be viewed as
the ultimate in achievable emission
control. In fact, the Act requires (or has
the potential for requiring) the
imposition of a more stringent emission
standard in several situations.

For examplei applicable costs do not
necessarily play as prominent a role in
determining the "lowest achievable
emission rate" (LAER) for new or
modified source locating in
nonattainmerit areas, i.e., those areas
where statutorily-mandated health and
welfare standards are being violated. In
this respect, Section 173 of the Act
requires that new ormodified sources
constructed in. an. area where ambient
pollutant concentrations exceed
NAAQS must reduce emissions to the
level thatreflects LAER, as defined in
Section 171(3) for such category of
squrce. The statute defines LAER as that
rate of emissions based on, the
following, whicheveris more stringent:

(A) the most stringent emission
limitation which is contained in. the
,implementation plan of any State for
such class or category of source, unless
the owner or operator of the proposed
source demonstrates that such
limitations are not achievable, or

(B] the most stringent emission
limitation which is achieved in practice
by such class or category of source.
In no event can the emission rate exceed
any applicable new source performance
standard [Section 171(3)],

A similar situation may arise under
the prevention of significant'
deterioration of air quality provisions of
the Act (Part C). These provisions
require that certain sources [referred to
in Section 169(1)] employ "best
available control technology" (BACT) as
defined in Section 169(3] for all
pollutants regulated under the Act. Best
available control technology must be
determined on a case-by-case basis,
-taking energy, environmental and
economic impacts, and other costs into
account. In no event may the application
of BACT r sult in emissions of any
pollutants which will exceed the
emissions allowed by any applicable
standard established pursuant to
Section 111 (or 112) of the Act,

In all events, SIPs approved or
promulgated under Section 110 of the
Act must provide for the attainment and
maintenance of NAAQS designed to
-protect public health and welfare. For
this purpose, SIPs must in some cases
require greater emission reduction than
those required by standards of
performance for new sources,

Finally, States are free under Section
116 of the Act to establish even more
stringent emission limits than those
established under Section 111 or those
necessary to attain or maintain the
NAAQS under Section 110. Accordingly,
new sources may in some cases be
subject to limitations more stringent
than standards of performance under
Section 111, and prospective owners and
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operators of new sources should be
aware of this possibility in planning for
such facilities.

This regulation will be reviewed four
years from the date of promulgation as
required by the Clean Air Act. This
review will include an assessment of
such factors as the need for integration
with other programs, the existence of
alternative methods, enforceability, and
improvements in emission control
technology and reporting requirements.
The reporting requirements in this
regulation will be reviewed as required
under EPA's sunset policy for reporting
requirements in regulations.

Section 317 of the Clean Air Act
requires the Administrator to prepare an
economic impact assessment for any
new source standard of performance
promulgated under Section 111(b) of the
Act. An economic impact assessment
was prepared for the proposed
regulations and for other regulatory
alternatives. All aspects of the
assessment were considered in the
formulation of the proposed standards
to ensure that the proposed standards
would represent the best system of
emission reduction considering costs.
The economic impact assessment is
included in the Background Information
Document.

Datecd November 21. 190.
Douglas M. Coae
Administrator.

It is proposed that 40 CFR Part 60 be
amended by adding a new Subpart EM
as follows:
Subpart EE-Standards of Performance for
Surface Coating of MUtai Furniture
Sec.
60.310 Applicability and designation of

affected facility.
60.311 Definitions and symbols.
60.312 Standards for volatile organic

compounds.
60.313 Performance tests and comphanLe

provisions.
60.314 Monitoring of emissions and

operations.
60.315 Reporting and recordkeeping

requirements.
60.316 Test methods and procedures,

Authority. Secs. 111. 114, and 301(a) of the
Clean Air Act. as amended. (42 U.SC. 7411,
7414.7501{a)). and additional authority as
noted below.

Subpart EE-Standards of
Performance for Surface Coating of
Metal Furniture

§ 60.310 Applicability and designation of
affected facility.

(a) The affected facility to which the
provisions of this subpart apply is the
volatile organic compound (VOC)
emitting portion of each metal furniture

surface coating line which is defined as
the paint application area, the flash-off
area, and the bake oven area.

(b) This subpart applies to any
affected facility on which construction,
modification, or reconstruction is
commenced after November 28,1980.

§ 60.311 Definitions and symbols.
(a) All terms used in this subpart not

defined below are given meaning in the
Act and in Subpart A of this part.

"Bake oven" means a device which
uses heat to dry or cure coatings.

"Dip coating" means a method of
applying coatings in which the part is
submerged in a tank filled with the
coatings.

"Electrodeposition (EDP)" means a
method of applying coatings in which
the part is submerged in a tank filled
with the coatings and in which an
electrical potential is used to enhance
deposition of the coatings on the part.

"Electrostatic spray application"
means a spray application method that
uses an electrical potential to increase
the transfer efficiency of the coatings.

"Flash-off area" means the portion of
a surface coating line between the
coating application area and bake oven.

"Flow coating" means a method of
applying coatings in which the part is
carried through a chamber containing
numerous nozzles which direct
unatomized streams of coatings from
many different angles onto the surface
of the part.

"Spray application" means a method
of applying coatings by atomizing and
directing the atomized spray toward the
part to be coated.

'Transfer efficiency" means the ratio
of the amount of coating solids
transferred onto the surface of a part or
product to the total amount of coating
solids used.

"VOC content" means all % ulatile
organic compounds (VOC) that are in
coatings and evaporate during the
application, drying, or curing process.
VOC are expressed in terms of
kilograms of VOC per liter of coating
solids applied.

(b) All symbols used in this suhpart
not defined below are given meaning in
the Act and in Subpart A of this part,
C,4 = concentration in gas stream in the

"jth" vent after control device Iparts
per million as carbon)

C1 = concentration in gas stream in the
"ith" vent before control de,.ice
(parts per million as carbon]

Ck = concentration in gas stream in the
"kth" uncontrolled sent (parls p r
million as carbon)

D,, = density of the "ith" coating
(kilogram per liter]

D,, = density of the "jth" diluent VOC-
solb ent (kilogram per liter)

D, = density of VOC-solvent recovered
by emission control device
(kilogram per liter)

E = emission control device efficiency
(inlet versus outlet, fraction)

F capture efficiency (captured versus
potential, fraction)

G = weighted average mass of VOC per
volume of coating solids applied
(kilograms of VOC per liter of
coating solids applied)

i indexing subscript designating the
"ith" coating or "ith" vent before
control device, ranges from I to n

j indexing subscript designating the
"jth" diluent VOC-solvent or the
"jth" vent after control device,
ranges from 1 to m

k = indexing subscript designating the
"kili" uncontrolled vent, ranges
from 1 to n

-4A = volume of "ith" coating, as
received (liters)

L = volume of "jth" diluent VOC-
solvent added to coating (liters)

L = volume of VOC-solvent recovered
by emission control device (liters)
= volume of coating solids (liters)
= mass of VOC-solvent added to
coating for dilution purposes
(kilograms)

M. = mass of VOC-solvent in coating,
as received (kilograms)

M, = mass of VOC-solvent recovered
by emission control device
(kilorams) IN,&=volume of "ith'
coating, as received (liters)

I =volume of "th" diluent VOC-
solvent added to coating (liters)

L4=volume of VOC-colvent recovered
by exission control device (liters)

L=volume of coating solids (liters)
Md-mass of VOC-solvent added to

coating for dilution purposes
(kilograms)

MN=mass of VOC-solvent in coating, as
receh ed (kilgrams)

M,=mass of VOC-solvent recovered by
emission control device (kilograms)

m=a known variable quantity of
different diluent VOC-solvents or
controlled vents

N =VOC emissions (kilograms of VOC
per liter of coating solids applied)

n =a known variable quantity of
coatings or vents

Q, =volumetric flow rate in the 'jtif
vent after control device (dry
standard cubic meters per second)

Qbl- olumetric flow rate in the "ith"
vent before control device (dry
standard cubic meters per second)

Q+=volumetric flow rate in the 'kth"'

uncontrolled vent (dry standard
cubic meters per second)

R= overall VOC emission reduction
efficiency (fraction)
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T= transfer efficiency for each surface
coating application method
(fraction)

V,5 =volume fraction of solids in the
"ith" coating, as received (fraction)

We.=weight fraction of VOC-solvent in
the "ith" coating, as received
(fraction)

z=indexing subscript designating the"zth" control device

§ 60.312 Standards for volatile organic
compounds (VOC).

(a) On and after the date on which the
initial performance test required.to be
conducted by § 60.8(a) is completed, no
owner or operator subject to. the
provisions of this subpart shall cause
the discharge into the atmosphere of
VOC emissions from any metal furniture
coating line in excess of 0.70 kilogram of
VOC per liter of coating solids applied.

§ 60.313 Performance tests and
compliance provisions:

(a) Sections, 60.8(d) and, (f)do not
apply to the performance test
procedures required by this. subpart.

(b) Each owner or operator of an
affected'facility- shall conduct a
performance test for each calendar
month for each affected facility
according to the procedures in this
section,, exceptas specifiedin 1 60.315.

(1] Each owneror operator shall
compute the weighted average mass of
VOC per volume of coating solids
applied for each month except as
specified in § 60.313(c) and (d). Each
monthly calculation is considered a
performance test for the purposes of this
subpart. Each owner or operator shall
determine the composition of the
coatings or by formulation. data
suppplied by the manufacturer of the
coating or by analysis of each coating
by Reference-Method 24. The-
Administrator may require an owner or
operator who uses manufacturer's "
formulation data to determine the VOC
content of the coatings by Reference
Method 24 or an equivalent or
alternative method acceptable.to the

'Administrator. Each owner or operator
shall determine the coating and dilution
solvent usage from: company records.
Each owner or-operator shall obtain the

'density of each dilution solvent from the
supplier of the dilution solvents. The
weighted average mass of VOC per-
volume of coating solids applied for
each month will.be determined by the-
following procedures.

(2) Compute the mass of VOC from all
coatingmaterials, as applied, in any
surface coiting operation by the
equatiom

n 11-+ Md = I Li Dc W - + IL.W_i;-- -+ =.. Ld--dj- -Cl i - 01 =J. I o

(3) Compute the total volume of
coating solids used during each month
by the equation:

n -

LS  Y Lci Vsi
i=1.

(4) Compute the weighted average
mass of VOC per volume of coating
solids applied by the equation:

M + Md

LA T

Values for transfer efficiency
(fraction) are to be selected from the
following table:

Transfer
Appicastiomethod - efficiers.

cy M

Air atomized spray ........................ 0.25
Airless spray 025
Manual eleclrostatiq spray 0.60
Nonrotalional automatic electrostatic spray.:-...- 0.70
Rotating head electrostatic spray. (manua" and

automatic) 0.80
Dip coat....... ............... 0.90
Flow coat..-..-. 0.90
Electrodeposition ....... .. 0.95
Powder application 0.95

If the owner or operator can justify to
the Administrator's satisfaction that
other values for transfer efficiencies are
appropriate, the Administrator will
approve their use on a case-by-case
basis. Where more than one application
met9od is used on an individual surface
coating operation, the owner or. operator
shall perform an analysis- to determine
the relative volume of coating solids
materials applied by each method. The

owner or operator shall use these
relative volumes of solids to compute a
weighted average transfer efficiency for
the operation. The Administrator will
review and approve this analysis on a
case-by-case basis.

(5) For affected facilities with no add-
on control devlcesN=G f
Where N is less than or equal to 0.70
kilogram of VOC per liter of coating
solids applied, compliance with § 60.312
is demonstrated and no further
calculations are required. -

(61 For affected facilities where N is
greater than 0.70 kilogram of VOC per
liter of coating solids applied, the
facility is not in compliance with
§ 60.312. Compliance with § 60.31Z may
be achieved by a change to a lower-
organic-solvent content type of coatng
material, through an increase in transfer
efficiency or through the addition of an
add-on control device.

(i) If an affected facility, selects a
change of coating materials, compliance
must be demonstrated by performing the
calculations described in § 60.313(b)(1),
(2), (3), (4), and (5).

(ii) If compliance Is to be
demonstrated through an increase in
transfer efficiency, the calculations.
described in § 60.313(b)(4) and (5) must
be performed.

(iii] Where add-on emission control
equipment is used, the control efficiency
must be calculated as described In
§ 60.313(c) or (d):

(c) Each owner or operator subject to
the provisions-of this subpart, who uses
an incinerator, shall determine
compliance by the following procedures.

(I) The owner or operator shall use
Reference Method 25 to determine the
VOC concentration in the effluent gas
before and after the emission control
device for each stack that is equipped
with an emission control device, The
owner or operator shall use Reference
Method 2 to determine the volumetric
flow rate of the effluent gas before and
after the emission control device on
each stack.

(2) The owner or operator shall
determine the fraction efficiency of each
emission control device by the following
equation,

n Qbi

1 b

M

n
i Qbi Cbi

I I
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(3) The owner or operator shall
determine capture efficiency of the
incinerator by calculating the fraction of
total VOC discharged from the surface
coating line which enters each emission
control device on that operation by the
following equation:

n
7- Qb Cbi

i=1 - =1

(4) The owner or operator shall
determine the overall emission
reduction efficiency of incineration
systems by the following equation:

n
R = IE Fz

z=1

(5) The owner or operator shall
determine the mass of VOC per volume
of coating solids applied emitted after
the control device(s) on the applicable
surface coating line using the following
equation:

N = G{1-R)

(6) For affected facilities where N is
less than or equal to 0.70 kilogram of
VOC per liter of coating solids applied,
compliance with § 60.312 is
demonstrated and no further
calculations are required.

(7) For affected facilities where N is
greater than 0.70 kilogram of VOC per
liter of coating solids applied, the
facility is not in compliance with
§ 60.312 for the month and additional
control is required to bring the facility
into compliance for future operation.

(d) Each owner or operator subject to
the provisions of this subpart, who uses
an emission control system that
recovers the VOC in order to comply
with § 60.312, shall determine
compliance for each calendar month by
the following procedures:

(1) Calculate the weighted average
mass of VOC per volume of coating
solids applied emitted after the control

device(s) on the applicable arfa e
coating line using the follov;ing
procedure:

(i) Calculate the total mass of VOC
recovered in the calendar month
(kilograms) by the equation"

Mr = 4D,
(ii Calculate the overall emission

reduction efficiency of the solvent
recovery system by the equation:

M r

R = Mo + Md

(iii) Calculate mass of VOC emitted

by the equation:

N = G(1-R)

(2) For affected facilities %liere N is
less than or equal to 0.70 kilogram of
VOC per liter of coating solids applied,
the facility has demonstrated
compliance with § 60.312 and no further
calculations are required.

(3) For affected facilities where N is
greater than 0.70 kilogram of VOC per
liter of coating solids applied, the
facility is not in compliance with
§ 60.312 for the month and additional
control is required to bring the facility
into compliance for future operation,

§ 60.314 Monitoring of emissions and
Oprafltons.

(a) The owner or operator of an
affected facility which uses an
incinerator to comply with the emission
limits specified under § 60.312 shall
install, calibrate, maintain, and operate
temperature measurement devices
acording to the following procedures:

(1) A temperature measurement
device shall be installed in the firebox of
each incinerator.

(2) Each temperature measurement
device shall be installed. calibrated, and
maintained according to accepted
practice and the manufacturer's
specifications. Each device shall have
an accuracy of the greater of ± 0.751 of
the temperature being measured
expressed in degrees Celsius or ± 2.5 Co

(3) Each temperature measurement
device shall be installed in a location
that is representative of the temperature
in the firebox of each incinerator.

(41 Each temperature measurement
device shall be equipped with a
rec'ording device so that a permanent
continuous record is produced.

(b) For the purposes of reports
required under § 60,315, periods of
excess emissions for incinerators are
defined as an) period of 3 hours or
longer during which the average
incinerator temperature, when the
coating line is in operation, is more than
28' C (50' F) less than the average
incinerator temperature during the most
recent performance test at which the
emission control device efficiency was
determined as specified under
§ 60.313(c).

§ 60.315 Reporting and recordkeepkV
requirements.

(a) Each owner or operator of an
affected facility shall include the
following data in the initial performance
test report required under § 00.&

(1) Where compliance is achieved
without the use of add-on control
devices, the owner or operator shall
report for each affected facility the
weighted average mass of VOC per
volume of coating solids applied during
the calendar month.

(2) Where compliance is achieved
through the use of incineration, the
owner or operator shall include the
following data in the initial performance
test required under § 60.8(a) or
subsequent performance tests during
which Reference Method 25 is utilized.

(i) The combustion temperature.
(ii) The weighted average mass of

VOC per volume of coating solids
applied before and after the incinerator.

(iii) Capture efficiency,
(iv) The emission control device

efficiency used to attain compliance
with the applicable emission limit
specified under § 60.31.

(b) Following the initial performance
test report, each owner or operator of an
affected facility shall record the
weighted average mass of VOC per
volume of coating solids applied for
each affected facility during each
calendar month and shall report within
10 calendar days each instance in which
the weighted average is greater than the
limit specified in § 60.312. Each monthly
determination shall be considered a
performance test.

(c) Where compliance with § 60.312 is
achieved through tie use of incineration.

el i i ii •
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the owner or operator shall continuously
record the incinerator combustion
temperature and report on a quarterly
basis any periods of excess emissions
which occurred during each inonth or
submit a report indicating that no
periods Df excess emissions occurred.
. (d) Where compliance with § 60.312 is
achieved through the use of a solvent
recovery system, the owner or operator
shall record and maintain daily records
of the amount of solvent recovered by
the system for each affected facility.

(e) Each owner or operator subject to,
the provisions of this subpart shall
maintain at the source, for a period of at
least 2 years, all records, data, and
calculations which were used to
determine the VOC content of coatings
and the weighted average mass of VOC
per volume of coating solids applied for
each affected facility.
(Sec. 114 of the Clean Air Act, as amended
(42 U.S.C. 7414))
§ 60.316 Test methods and procedures.

(a) The reference methods in
Appendix A to this part except as-
provided under § 60.8(b) shall be used to

"determine compliance with § '60.312 as
follows: ')

(1) Method 24, or coating
manufacturer's formulation date, for use
in the determination of VOC content of
each batch of coating as applied to the
surface of the metal parts.

(2) Method 25 for the measurement of
VOC concentration In the effluent gas
entering and leaving the control device.
-for each stack equipped with an
emission control device.

(3) IMethod 1 for sample and velocity
traverses.

(4) Method 2 for velocity and
volumetric flow rate.

(5) Method 3 for gas analysis.
(6) Method 4 for stack gas moisture.
(b] For Method 24, the coating sa miple

must be at least a 1 liter 'sample taken at
a point where the sample will be
representative of the coating material as
applied to the surface of the metal part.

(c) For Method 25, the minimum
sampling time for each run is 60 minutes
and-the minimum sample volume is
0.003 dry standard Cubic meters except
that shorter samling times or smaller
volumes, when necessitated by process
variables or other factors, may be
approved by the Administrator.
(Sec. 114 of the Clean Air Act, as amended
(42"U.S.C. 7414))
tFR Doc. 80-37084 Filed 11-28-80. 8:45 am]
BILLING CODE 6560-26-M
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Friday. Noember 28, 190

INFORMATION AND ASSISTANCE

PUBLICATIONS
Code of Federal Regulations
CFR Unit

General information, index, and finding aids
Incorporation by reference
Printing schedules and pricing information

Federal Register
Corrections
Daily Issue Unit
General inforuiation. index, and finding aids
Public Inspection Desk
Scheduling of documents

Laws
Indexes
Law numbers and dates

Slip law orders (GPO)

Presidential Documents
Executive orders and proclamations
Public Papers of the President
Weekly Compilation of Presidential Documents

Privacy Act Compilation

United States Government Manual

SERVICES
Agency services
Automation
Dial-a-Reg

Chicago, Ill.
Los Angeles, Calif.
Washington. D.C.

Magnetic tapes of FR issues and CPR
volumes (GPO)

Public briefings: "Mhe Federal Register-
What It Is and How To Use It"

Public Inspection Desk
Regulations Writing Seminar
Special Projects
Subscription orders and problems (GPO)

MlY for the deaf

202-523-419
523-3517
5234227
523-4534
523-3419

523-5237
523-5237
523-627
633-930
523-3187

523-5232
523-6212
523-626
275-3030

523-43
523-5235
523-6235

523-3517

523-5230

523-3408
523-3406

312-063-0614
213-689-M694
202-523-6022

275-2867

523-5235
633-010
523-6240
523-4534
763238
523-6239

FEDERAL REGISTER PAGES AND DATES, NOVEMBER

72617-72994 ....................... 3
72995-73464 .................. 4
73465-73628 ........................... 5
73629-73894 ............................ 6
73895-74462 ....................... 7
74463-74692 .................... 10
74693-74894................. 1
74895-75158. ..................... 13
75159-75632............ 14
75633-76084.-........ -17
76085-76428........... 18
76429-76640 ........ 19
76641-76936 .. ..- 20
76937-77410 -........ 21
77411-78116.---..24
78117-78614----.25
78615-78994 ................- 26
78995-79406 ...................... 28

CFR PARTS AFFECTED DURING NOVEMBER

At the end of each month, the Office of the Federal Register
publishes separately a list of CFR Sections Affected (LSA). whih
lists parts and sectons affected by documents published since
the revson date of each tr.te

3 CFR
AMk strav Ordam
Noksc of November

12.1960 .......... 75159
Eaubve Orderm
11764 (Revoked by

EO 12250) ........ 72995
11914 (Revoked by

EO 12250) .............. 72995
12170 (See Notice

of November 12.
1980)........ ..... 75159

12246 (Revoked by
EO 12251) .........76085

12250 ........ ...... 72995
12251.... ......... 76085
12252 ............. 78615
12253..............78995

Procieraeton
4801 .................. 72617
4802 ...... ..... 75161

4804 . ..... 75835
4805 ................... ........ 78817
4806................. 78997

5 CFR
294................. 78999
550 ....... 72999
591 ............. ...76087
737. .... ... . .... 75500
831 ........ .. ..... 76087
890 .................. 78N7
900 . ........ 75568
Pr"oosed Rulee
831 ............... 75217
870 ........... .... 79078
890 .......... ............ 79078
930 .... ...... 76183

6 CFR
705-............. 72619, 76641
706 .............. 76641

7 CFR
210 .............................. 76937
220---............. .... 76937
248 ..... ..... ...... 74854
272 .......... 72999, 77258,78999
273 ......... 72909,78999
276 .................... 77258
371 ......... ..... 73465
404 .............. 74463
408 ..... ... . ..... .. 78117
418 ......... 74895, 78117
419.... . ...... 7489, 78117
430-..----. 7489W, 78117
438 ............ 78................... 78118
439 ............... 73629, 78118
713 .,,............. 76938
718 .... ..........76939
722 . ......... 79001
726 ...... ... 73895

730-......-- -76941
904- .....76942
905....... 74463, 76650, 79002
906 ...... 73895
907..... 75163. 76651, 79003
910 ...... 73897, 75164. 76942,

79004
911...-- - -7r429
915 ............ 76429
927..........744r4
930. ............. 78619
931-.... - -.. 74464
944..... . 73895

959 .....--- 76943
966 ...... ..... 78619
971.......... 73697, 79004
96Z................. 73634, 78430969 ... . ... 7564

991-.-------790D6
999 .......... 73634, 76430
1124-- . 73635
1250.........75165
120--.-- --.. .76M3

1421. 73636, 75637, 76430
1430 . ..........- -.-. 73009
1434... -- - 79W7

1464... - -79M
1493....78622
1701 ...... 74465, 76943

1901.-...... ..- 7363619 1 .. ........ .. ...... 73636194.- - 73636

1980 ......... 73646, 76069
2851....... 76944
2653... ............. 76965

Proposed Rules
Ch. I-V[L--7545-4

Ch. IX-Xil. 75454
Ch. XIV-XVII.. 75454
Ch. XXI . -- 75454
Ch. XXIV-XXXL 75454Ch. XXVIII-.......77037

28,----.75218
46-... .. . . 74491
225- .. . . 74384
271 ....... - -74725
278,-.....74725
292 ....-..---.. .75218

724 .......... . . - -75219
726...........77035, 79078
971 .-..... 73498
984-.........77448

9,9 .----.. ....-- - -.75220

993.. ................... 77448
1001 .. 759%

1006- .-.. .............. 75 M5
1007 -------- ........ 75 5
1011 ..-...- 7595%
1011....... . .75956

1012 ........ 755
1013 ..... .-.- - -. 759W6
1030--.. . . 759%
103Z. ....... . -75956
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1033 ....... ....... 75956 212 ........... 72616, 74432, 78588 93 .......................... 72637, 73652 Proposed Rules:
1036 ............. 75956 221 ................................ ;..76431 97 ............. 72643,76658,79014 Ch.I ................................... 77043
1040 ................................75956- 456 ..................................... 74712 204 ..................................... 73020 5 ............................. 73499-73504
1044 ................................... 75956 781 .................................. 73446 323 .................................... 73020 229 ..................................... 78157
1046 .............. 75956 Proposed Rules: - 384 .............. 76973 230 .................. ..... 72685
1049 ................................... 75956 Ch.I ..................... 76446, 78700 385 .................................... 76973 231 .................................... 76695
1050 .............. 75956 Ch. II ............. 72886 1214 ............. 73022 239 ....................... 78157,78158
1062 .............. 75956 Ch. III .............. 72886 Proposed Rules 240 .................... 74505
1064 ................................... 75956 Ch.X ................................. 72886 Ch.I ...................... 73688,76691 241 ..................................... 76695
1065 .................................75956 31... ............. 78700 h. II ............. 79080 249 ............... 74505,78168

1068 .............. 75956 50 ........73080, 75536,77450 21 ................. 76868 250 ....................... 73509
1071 ................................. 75956 51 ........ .... 74492 23 ............ . ........ 76872 251 ..................................... 76695
11073 ................. I ................. 75956 170 .................................... 74493 25 ....................................... 76872 274 .......................... 781 8
1075 ..............75956 211.... 76214 27 ...................................... 76872 18CFR
1076 ..............75956 212 .............. 74494 29 ...................... 76872
1079 ................................... 75956 430 .............. 79078 33..................76872 4 ............................ 76115, 77420
1093.... ........... ................. 75956 457 .............. 78700 39 ....... 74495,76691,77450 141 ...................... 74715
1094 .................................. 75956 474 ......... 73684, 78701 43 ............... 76894 260 ........................... 75192
.1096 ............. 75956 500 ............... 73499 71.... ....... 74497, 74932, 75684, 270 ......................... ;.,73027
1097 .................................. 75956 503.- ..... ... 73499 76692,766894,77451,77452, 271.......... 73027,76664,76671,
1098...... ........................... 75956 504 .................................... 73499 79088 76675,76676,774211099....'. ............................. 75956 505 ..................................... 73499 73......i................................. 76694 273 ..................................... 77421
1102 ... . 95 ... . ..................... 7.............................. ...... 77421

1102......,*,**........75956 506 ...................... 73499 91.. .. 758,694 24 ...... 741
1104 ..... ........... .......... 75956 1530 .................................... 73081 121 ..................................... 75138 282 ........................ 73033,76681
1106............................ 75956 -745 ........................ 78600 204 ............... .. 7...... 3085 375 ....................... 76115,79024
1108 ............. ... 75956 291 . .... 73085 711 ..................... 73033
1120 .................................. 75956 12 CFR 298 .........73086, 73087 713 .............. 73033
1124 .................................. 75956 201 .................................... 78624 300 ..................................... 73092 714 .................................. .73034
1125 ................................. 75956 204 .................................... 73013 1214 ................................. 74499 716 ..................................... 730331126...........7956.2...........6094.72 .............. 76682
1126............................... 75956 211 ...................... 76094 15 CFR Proposed Rules:
1131 ................................... 75956 217 ...................... 72630,73016 Propos70 1ules6
1132 .............. ..................... 75956 336 .......... .......................... 77411 4 ......................................... 79016 125 ..................................... 76690

1133 ...................... 74726, 75956 525 .............. 76095 385 .................................... 76435 225 ...............................,. 76696
1134 ................................... 75956 526,... ................. 72631, 76103 399 ................................... 76435 260 .................................. 77043
1135 .............. 75956 541 ......... 76095,76104 931 .................. 78118 271 ......... 72687,76700,78701-
1136 .................................. 75956 "-545 .......... 76095,76103,76104 970 ..................................... 76661 78703
1137 .......... .... 75956 - 561 ....................76104, 76111 Proposed Rules: 282 . ................ 74505
1138 .............. 75956 563.......... 73466,76095, 76103, Ch.-Ill ......... ..... 75225 292 ................................. 74934
1139 . . ..... 75956 76104,76111,76652 Ch. I...... 78918 726 .... . ......... 76701
1701 ............... .85 569a .. ......_..;.. ....... .. 76652 Ch.i.. ........... 78918 19 CFR
190...... ........ 76440 .................7. 3648 Ch. II................... 78918
1942 ..................... _...77036 701.. ...-... ... 75169 Ch. IV......... .......... 78918 6 ......................... 72846
2852 ............................ 77038 741.... .... ........ -.... 78624 Ch. VIII ..................._75225 10 .............................. 75639

74 . ...... 73016 Ch. IX .................. 78918 19................................... 75639
6 CFR 761... .. ...................... 75169 Ch. XII ................ 75225,78918 '113 ................................. 75639
103 . . ......... 72625 Proposed Rules 970 . ............... 79089 144 .............................. 75639
204 ...................... 75166,76652' Ch. VI ......... .....................72675 1001 ................................. 77038 153 ................... ................. 75639
238 ........................ 74465, 76430 11 ............. 75669 159 ..................................... 75639
9 CFR 225. ..... 75221 16 CFR 174 ..................................... 75639

9 ~ ~ ~ 55 . . .27 1..17............................7635 4 5 ....... ....... ...................... 7 2 6 7 5 1 .... ................................... 7 8 6 2 61 7 ...................7 5 3

82 ............ 72626, 73648, 75168, 546 ..................................... 72681 13 ............. 74469, 74712-74714, 177 ..................................... 75639
76965,78622,78623 561 ............... 72681 " 74903,75179,75181,77419 355 ........... 74469, 78118, 79025

320 ................... 76965, 563c ...... 72681 1615 .............. 73884 Proposed Rules:
Proposed Rules: 571 ............... 72681 1616 ........ 73884 Ch. Ill ................... 78918
Ch. I-IV .............. .. 75454 701 .............. 75224, 79079 1700 .............. 78630 148 ............................ 78704
92 ..................................... 76689 Proposed Rules: 151 .... ................. 76449
95 ...................................... 78699 13 CFR 13 .............. 74502
113 ...................................73079, 107 .................................... 73017 456.................................... 72683 20 CFR

318 ..................................... 73947 108... .............. 73020 1031 ................................... 76447 401 ..................................... 74006
381 ..................................... 73947 305 ..................................... 74900 1032 .................................. 76447 404 ..................................... 78633

10CR309 ......... 74900,74902 1145 ........ 75685 416 .................... 72647
10 CFR 315 .............. *....74902- 1406 ....................... 76018 Proposed Rules:
Oh. 1 ............. 74422 Proposed Rules: 208 ..................................... 78704
2 ........... 73465, 74693 Ch. Ill ........ 75225, 78918 17 CFR 210 .............. 78704
11 ........ .-.. 76968 Ch. V ....... :.75225,78918 200 ......... 74905, 76974 216 .................... 78704
50 ..... ...... 76602, 76968 210 .............. 76974 217 ................... ............... 78704
51 ..................................... 74693 14 CFR 229 ......... 76974, 76982 219 .............. 78704
70 ............. 73012, 74693, 76968 21 ............... 79009 231 ............... 72644 221........................... 78704
72 ....................... 74693,78623 39.... 74466-74468,75637, 239 .......... 73898,75182,76974 230 ..................................... 78704
73 ...................................... 74693 75638,76653,77413-77416 240 .......... 73906,76974,76982, 232 .................... 78704
75 ..................................... 73012 79010-79013 79018 237 .............. 78704
150 ....... ......... ..74693 71 .......... 74468,76654,76658, 249 ......... 73906,76974 238 .............. 78704
205 ...... ........ 76038 . 77417-77418,79013 250 ........................ ............ 79022 341 ............................... 74510
210 .................................... 74672 73 ................ 79014 270 ............... 73898,73915 404 ..................... 75225,78726
211 ......... 74672,78588 91 ............... 79302 274 .................................... 73898 416 ........... 75225,75226,78726
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21 CFR

S....... 79025
1753....................7. 76998
10. ..... . 7
178 ... .......... ........ 70M9

19 ... ... ....... 75M4

436-..---....75194
444..............7514

450-- -. 75194
50.. ...................... 781184510. ....................... . 79027
52D--75199. 78118
58-- - 76M%9 79027

001-..-..... .. 73922

1030 79028
1312...-74715
Proposed Rde:

74158. 76183

70....-.............-...-77043

161. 73092-73095
73955

211 .... . . 79089

436 ....... ... 78162

79091
610~~~ .............. 75229

640........................ 79092
70.. ................... 73960
730............... 73960
720 ............. .... ....... . ... . .. 73960

73 .................73960

801 ....... . ...................... 79093
803 ............................... 76183

................ 75230
899 ............... 74158, 79093
1040 ............................... .74374

22 CFR

Proposed RuM:
11 ....................................... 73100
51 ................................. 78163
181 .......... 75643

23 CFR

635 .............. 75643
Proposed Rules
480 ............................... 76705
625 ...................... 74940, 75690
635 . ............... 77455
645 .................................... 76924
65 2 ............................... 74940
663 ..................................... 74940

24 CFR
Ch. II ...................... 77368
201 .......... . 73923
203 ..................................... 76376
220 ..................................... 76376
221 ................... 76376
226 .................................. 76376
227 ........ 76376
234 ..................................... 76376
240 . ......................... .... 76376
570 .............. 73610
888 .................... 76052
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3610 .............. 75610
Proposed Rulew
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144 ................ 78508

146 .......... .... 73454
200-......... 7268B. 73612. 78450
203 .................... 726W
204 ...... .................. 78164
207............................. 76710
213 ................................. 76710
220 ........................... 7260
221 ................ 72690,76710
222 ............... 72690
226 ................................ 72690
227 .................. 72890
232 .......... ............ 76710
234 ............................ 72690
241 .......... 76710

242 ................. 76710,78166
570 ....... 72691, 73512. 73962.

74940
80& ................................. 73284
882.... .................. 72697
888... ..... .... ... 73264

25CFR
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. 74688,79031
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103a. ................................ 72699
103 ....-...................... 72699
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700 ............................... 76710
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1.......... 72649, 74716. 74721.
75200, 75644,75647,76128.

78633
3 ................... ,..... 72849
4 ...... ........................ 75647
5b ............... 76128
11 ............... 75200
23 . .... 73467
31 ................ 72651
48 ......... 72653
53 ....... ... 7249
150 ........... 73467,75206,78119
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Proposed Rules:
1 ............... 75692-75695. 76450,

a 78167,7904
4 .................................... 7695
5t ........................ 73512,75231
53 ....... .. ................... 78167
301 .......................... .... 75709

27 CFR
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Proposed Rules:
4 ........................... 72702, 74942
6 ................. .......... ..... 73692
9 ........................ 73694
181.................. 76191

28CFR

0 ...................... .... 76684
50 ........... -....76436
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540 ................................ 75125
544 ................. 75124, 75126
548 ......................... 75126
551 ............................... 75127
552 ................................ 75127
570 .................................. 75127
Proposed Rules:
40 ............................ 79095

29CFR
1601 ........ ... ..... 73035

1604 ..., .-..... 74676
19M6............................ 75618
1952........ 7700,77001
1960 ............................ 77003
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2610 ... 75209,75210,75858
proposed Rule
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1977 ................ 75232
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74728
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74728
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943 ....................... 78635
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31 CFR
Proposed Rules
10.. . -.... -

32 CFR
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552- .................
657 .......... .

1900 .....................

Proposed Rule:
50W ..................
701 .........

32A CFR
Prooe Rulec

505- .........

33CFR
110 ...................
117 ........ 73653,7

150,........
161 ........ ...
207 ..................
Proposed Rules
66 ........ ............
110 . .- I.-
117....... 77458,
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Proposed Rules
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510.-.-- -. 7896W
735,-.. -- --.............73514735 .. 73963

36CFR
7 -. .78119
1150..... - 78472
Proposed Rwqw.
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7 ............. 73518, 77049

37 CFR
Proposed Rules
Ct. 1- - 75225,78918
1 ..... 73657, 73965, 78172
5....... .... .. 72653
201 79038

38CFR
3--- -.72654
21- 73479
36 ....- 77028
Proposed Rules:
1 ......... 77050
21.....a. . 77050

39 CFR

. 74513 10-.-.-. - 7265
-.... 74444 111..-- -73925

73512,74943 224- ........ .. 74921
.......... .78482 310----- 7702S

........ 74943 601 ..--- - 73926

........ 73512 Proposed Rule
.... 7472 10 .. 73103

111....... 73518, 75710, 79104

40CFR
35-.... . 73 8

.73962 52.-......74472-74480, 75212,
75660. 76685,76688,78121,

78684,79051,79052
73471 55-. -... 73929

....... -73037 60........ 74846, 75662
...... 73473 65 .......... ,...... 73044

....... 76684 81..... 73046,73930, 78122
.......73653 85......... ........ -- -. 78448

.......... 74919 86. -78123
120-.--......... . 79053
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180 ...... 75662, 75663.76145,

.78918 76146,77029,77030, 78686,
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. .78727 228 .......... 77434
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260 -......... 76074, 76628

......... 79031 261 ........ 74884,76618,76620,
5659, 77431- 77435, 78524-78540

77433 262--..76620, 76624, 78524 .77434 264 ......... 76074,76626
.74471 265'-...... 76074, 76626, 78524

-76144 Propoed Rule:
Ch. I75488. 73695 7 .. ............. ..........- - 77459

........ 79103 35....... 72984
79101,79102 1.

52.......74515-74520, 74737,
74944,76496,76714,77052-

...... 77368 77054,77075,77459,77464,

....... 77368 77465,78730-78734,79116
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55 ................. : ........ 73699, 75710
60 .......... 73521, 76404, 76427,

77075,78174,78980,79390
61 ....................................... 76346
81 .......................... 73702,76209
86 .......................... 79116,79382
122 ..................................... 76076
123 .......... 74520,74737,74945,

75240,75241,76210,76715,
79117,79118

162 ........................ 73523.77077.
1163 ........................ 72708, 72948
164 ..................................... 73523
172 ..................................... 72948
180 ......... 72708, 76211, 77077-

77079,79119
228 .................................... 75241
249 .............. 76906
256 ........................ 73440, 76497
257 .............. 72709
260 ................ ............. 76076
261 ......... 74893,77466
264 ..................................... 76076
265 ...................................... 76076
266 ................................... 76076
403 ..................................... 72883
423 ..................................... 72713
720 ........................ 74378,74945
721 ..................................... 78970
772 ........................ 77332,77353

o41CFR

Ch.4 .................................. 75454
Ch. 101 ................. 73050,77436
3-1 ..................................... 74921
3-3 .................................... 73049
5-11 ................................... 76438
5A-11 ................................. 76438
7-1 .................................... 74923
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7-6 ..................................... 74923
Ch. 18 ................................ 78125
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51-4 ................................... 77080
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101-20 ................ 72713
105-60 ............................... 72714

42 CFR

5 ........................................ 75996
57 ....................................... 73051
58 ........................... 73658-73664
74 .......................................76148
110 ...................... ; .............. 77031
401 ..................................... 74906
405 .......... 73930,73931,74826,

75243

Proposed Rules:
Ch.I .......... ........................ 78735
36 ....................................... 76497
53 .................... ... ............ 76212
57 ...................................... 76212
74 .......................... 73978,74174
121 ........... .... 78552
405 ...................... 73978,74174
447 ..................................... 73978

43 CFR
4 .............. 75212
3300...... ...... 77437
3610 ........ ...... 77438
3800 ........... 78902
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5768 ................................... 73668
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5771 .............. 75214
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5773 ................................... 7-5214
5774 .............. 74722
5775 ...................... 756"64, 78134
5776 ................................... 79069
5777 .................................. 78688

44 CFR
2 ........................................ !74926
9 ......................................... 79069
64 ............ 72658-72661, 74926,

77031
67....; ....... 73668-73681, 79070
76 .................................... 79071
302 ..................... 74927
Proposed Rules:
9...................................... 79122
59...................................... 78181
60 ...... ...... ... 78181
61 ........... ... 78181
62 ........... ....78181
64 ... .... 78181
67 ........... 73703, 73704, 77081,

77091,77092

45 CFR
Ch. I ...... ........ 77368
Ch. XIII ............................... 77368
Ch. XIV ............................. 77368
Ch. XV ............................... 77368
76 ............... 77439
306 .. ............ .74485
1061 .* 73054, 73890, 74928
1075 ................................... 74928
1391 ....................... ........... 73059
Proposed Rules:
Ch. VI ................................. 76716
Ch. X .................................. 73709
1121q ................................... 77032
205 ..................................... 75243
1223 ................................... 74521

46 CFR
4 ......................................... 77439
26 ........................................ 77439
35..................................... 77439
78 ....................................... 77439
97 ............ 77439
109 ..................................... 77439
167 .......... .......................... 77439
185 .............. 77439
196 ..................................... 77439
276 ..................................... 77445

500 ................................... 78688
524 ........... ... .. 79074
Proposed Rules:
Ch. II ..................... 75225, 78918
Ch. III .............................. 78918
10 ....................... 73616,79258
30 ..................................... 75712
35 ............... 75712
93 ................. 74523
157 ..................................... 73616
505 ..................................... 74931
530 .................................. 75244
540 ..................................... 74931

47 CFR

2 ............................ 78689,78696
73 ........................ 78696,78697
74 ....................................... 78689
78 ....................................... 78689
61 ................ 76148
63 ....................................... 76148
73 ............. 72662, 73059,74946

78134-78136
76 ....................................... 76178
81 ........... : ........................... 76179
Proposed Rules:
Ch.I ......... 72719,76498,78188
1 ............................ 72902,78736
2 ......................... 72723,73979
21 ....................................... 72723
22 ....................................... 73979
63 ....................................... 74523
67 ....................................... 76213
73 ............7 2902,73618-73720,

73980,76717,78188-78191,
78735-78738

74 ............................; ............ 72723

90 ......................... 73979,77093
94 ..................................... 72723

49 CFR
3 ................. ....... 75666,

171 ............... 74640
172 ..................................... 74640
173 ................................... 74640
174 ................................ 74640
175 .............. 74640
176 .............. 74640
177 ........... ... 74640

-225 ................................... 72664
391 .................... 77466
392 ..................................... 77466
571 ..................................... 79122
1011 .............................. 73076
1014 .............. ;78140
1031A ................................ 72665
1033 ........ 78076,74486,74723,

75215,78140
1039 ...................... 73481,79123
1040 ................................... 75667
1090 .................................... 79123
.1100 ............................... ;73683
1109 ......... ..... 73077
1111 .......... 74488,77032
1121 ................................... 78141
1300 ......... 73481, 75667, 79123
1303 ................................... 75667
1306 ................................... 75667
1308 ................................... 75667
1310 ................................... 75667
Proposed Rules:
Ch. X ..................... 73105, 73524
1003 .................. ; ................. 76718
1005 ................................... 76718
1042 .................................. 75717

1056 ............................ 18
1057 ................................... 73981
1109 ...................... 73105,73106
1116 ................... 76602
1128 .................................. 73106
1201 ...................... 76718,78101
1241 ...................... 76718,78191
1310 ...... 7 .............. 76718
,1322 ................................... 76718

50 CFR
13 ............... 78153
17 ...................... 74880,78153
32 ................................. 79075
33 ...................................... 79076
216 ........................ 73486,75215
258 ............ ..72667
611 ..................................... 77445
'656 .............. 77445
671 ........................ 72667,73077
672 ..................................... 73486
Proposed Rules:
Ch. II ..................... 75225, 78918
Ch. IV ........................... 78918
Ch. VI .................... 75225,78918
17 ....................................... 76012
23 ....................................... 73876
285 ..................................... 78738
611 .......... 74178,74524,74948,

77489,79126
642 .............. 74950
652 .............. 79126
653 ................... 73528
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658 ........................ 74178,79126
674 ............................. 74951
675 ...... ................ 74524
681 ..................................... 74951
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AGENCY PUBUCATION ON ASSIGNED DAYS OF THE WEEK

The follosiinggencies have agreedto piibshiak Thisi a oin program 3See CPR,1;,T10E
documens on two assigned days of te week FR 32914, AvguW 6 19-61
(MondayfTlssday or TueedeylFndayl

Monday LUe_ ____ Wenede
DOT/SECRETARY USDA'ASCS
DOT/COAST GUARD USDAIFNS
DOT/FAA USDAIFSOS
DOT/t*WA USDA/REA
DOTIFRA MSPBIOPM
DOT/NHTSA LABOR
DOT/RSPA HHS/FDA
DOT/SLSDC
DOT/UMTA
CSA

Documents normally scheduled for publocabon on a day that *,1l
Federal holiday will be published the next work day followig te
Comments on this program are stil invited.
Comments should be submnitted to the Dey-of-the-Week Program
Office of the Federal Register, National Archives and Records Se
General Services Administration. Washington, D.C 20408

DO_ T; SECRETA9tY USBOVsASCS
DOT? COAST GUARD USDAJFNS
DOT FAA USDA/FSOS
DOT;FJ-AA USO/REA
DOT FRA MS BIOPM
DOT/NHTSA LABOR
DOTRSPA HHSIFDk,
DOVSLSDOC

X)T0 T/UMTA_
CSA__ _______________

be a NOTE. As of September Z 190, documents fron
f the An"m and PMA Hat Inspection Service,

Coordinator Depwmet of Agricuthre, wil no longer be
irvsce, assigned to the Tuesday/Friday publication

REMINDERS

The "reminders" below idenhfy documents that appeared in issues of
the Federal Register 15 days or more ago Inclusion or excluson from,
this l has no legal significance.

Rules Going Into Effect Today

COMMERCE DEPARTMENT
National Oceanic and Atmospheric Adminiltrdatun

72178 10-31-80 / Provisions for taking of marine mammals
incidental to commercial fishing operat'uns

1HEALTH AND HUMAN SERVICES
Food and Drug Administration

71354 10-28-80 / Exemption of dermatologc and a i tf
antibiotic drug products from certification
INTERIOR DEPARTMENT
Heritage Conservation and Recreation Ser. ice--

71714 1-29-80 / Urban park and recreation recovery prograw

List of Public Laws
Last Current Listing October 24.1980
Last Cumulative listing November 5.190
This is a continuing listing of public bills from the current bession of
Congress which have become Federal laws. The text of laws is not
published in the Federal Register but may be ordered in individual
pamphlet form (referred to as "slip laws") from the Superintendent
of Documents. U.S. Government Printing Office. Washington, D.C
20402 (telephone 202-275-3030).
H.R. 7212 / Pub. L 96-484 To ratify a settlement agreement in a

land dispute between the Pamunkey Indian Trbe and the
Southern Ralway Company, and for other purposes
(November 24, 1980; 94 Stat 2365) Price- $1




